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PUBLISHER 


READER. 


der the Commendations of men of ſo & | 
£2, much ſufficiency in the knowledge of 
TY the Laws, T could do noleſs ", fear 

' that it would prove too obvious a 
neglef of Common good to keep them in the dark ; 
therefore here I preſent them to the World, to the 
end that all men may take that benefit by don acid 
being in Print which ſome few only have hitherto en- 
joyed by private Copies. And indeed I think I ſhall 
put it beyond diſpute, when I name the two worthy, 
and late famous Prothonotaries, Mr. Brownlow,and 
Mr. Goldsborough, whoſe Obſe ervations they were , 
that they will both profit and delight the Reader , 
ſince they are contained under theſe heads, viz. Acti- 
ons #pon the Caſe, Covenant, Account, Aſlile, Au- 
dita, querela, Debt (upon almoſt all occaſions ) 
Dower, Eje&ment, Formedon, partition, Quare 
Impedit, Replevin, Treſpaſs and Waſte. Many 


excellent concluſions, as well of the Law, as of the 
2 manner: 


To the Reader. 


manner of Pleadings, Demurrers, Exceptions, E(- 
ſoins, Errors, and the qualities of many Writs, with 
other warious and profitable Learning , in which 
may be found the number of the Roll, for ſo many as 
have had the Iuck, of a full debate and definitive 
ſentence. And for the reſt, though there is no Fudge- 
ment in them, ſo as to determine what the Law is, 
| yet at leaſt they will afford a wery conſiderable tom- 
penſation for the Readers pains,by opening unto him 


ſuch matters as are apt for Argumentation,and may 


acquaint his Genius with the manner. of Forenſa] 
_ Diſpenſations, from which benefit to detain you any 
longer,will deſerve a Cenſure 3 therefore I remit you 
to the matter it ſelf which I am confident (the Prin- 
ter's fault excuſed )will eaſily effe& its own praiſe 
beyond my Ability, 


(4 
# 
2 


I doallow the Reprinting of the Re- 
ports of Richard Brownlow and- Fob: 
Gokdesborough. Eſquires, the Firſt and 


Second Part, 


Francis NorTa. 
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W [F 


SPECIAL 
OBSERVATIONS 


AND 


RESOLUTIONS 


OF THE 


JUDGES 


Of the 


Common-pleas, 


Upon ſeveral Aftions upon the Caſe, there de- 
pending and adjudged. 


IEdley verſus Langley, Hil.1 4. Fac. rotulo. The Plaintiff ca foe 
brought his Action for theſe words, You arca ba- words, you, 
ſtard, for your Father and Mother were never marri- or th by the 
cd. The Defendent pleads that the Plaintiff was a Countr)- 
Baſtard, and juſtifies the words laid ; and it was held 

} by the Court, that this Iſſue ſhould be tried by the 
Country, and not by the Biſhop, as in other Caſes. 


— one of the Attorneys, &ec, verſus Smith, for theſe words, Judzemene 
I 


Caſe. Part I. 
he had been an Attorney. The Court held the words would bear 


Action, 
cd he Ale verſus Ket, Hill, 14. Fac. rotulo 1506, for theſe words Wil- 
2 Cnr | liam Male did'fteal my Corn out of my Barn. Judgement 


to bur Petty for the Plaintiff, The Court held that an ARtion would lie for theſe 
Carer'Y* words, You are a Thief and have ſtollen a Cock, which was but Pet- 
ty Larceny. 


C"_ verſus Gilbers, Hill, 10 Fac, rotulo 3176, Thou art a Thick , 

and haſt (tollen a Trce. Judgement, that the Plaintiff ſhould take 
nothing by his Writ. The like, Thou art a Thict, and hatt ſtollen my 
Maiden-hcad 3 no Action. n 


[4 verſis Bulmin, Ml. 15 Jac. The PlaintiF dechres, thatia 
ſuch a Term he had brought an Action of Cafe againſt B. for 
fcandalous words, to which he pleaded not guilty. and at the Trial 
gavc inevidence to the Jury, to take away the Plaintiffs Credit ard 
Reputation, that the Plaintiff was a common Lyar, and recorded in 
the Star-chamber for a common Lyar, by reaſon whereof, the Jury 
gave the Plaintiff hut very ſmall damage, to the Plaintiff's damage ot, 
ec, The Detendent —_— not"guiity, Andit was moved in the Ar- 
rc{t of Judgement, that the Aion would not lic. And of that opini- 
on the Court ſ{cemcd to be. 


PRidzes one of the Attorneys, verfus Playdel, for words, You, mcan» 
ing the Plaintiff, have cauſed this Boy, meaning A.W.then prefenc, 
to perjure himſelf, Judgement for the Plaintiff. 


Peg, GTone verſus Roberts, Mich, 15 Fac. rotulo 635, for theſe words, Thou 
en A ors art a Witch and an'Inchanter, tor thou haſt bewitched Strong's 
will bee  Childrenz no Adion lies : -but it thou fay, Thou art a Witch and 
had bewitched Children,and: that they-are- waſted and defiroyed\, they 
' are actionable, 
CT > QCarlet verſus Stile, Trin, 14 Jac. rotulo 541. for theſe word, Thou 
good _— didfi fieal a Sack and a Curricomb, and F will make thee produce 
for it, but it5 and thou didſt fteal my Fathers Wood , and didft give it to a 
"ot to ſpeak vy hove, The Defendent juſtifies, that fuch a day the Goods were 
os © Rotien; and there-was a common fameand report, that the Defendent 
bad Holien chem, and upon that report the Plaintift did vehemently 
(aſpect that the Defendent had ſtollen them, and thereof did.inform a 
Haſtice of the Peace,and complaining of the Detendent to the Juſtice, 
. aid tyformiog hun ot che Premiſſes, did fpcak the words before _ 
| tioned: 


F 
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tioned. If a Felony be committed, it.is good cauſe to atrefſt one for 
Felony, but not co ſpeak words to defameone. : 

If there be two Iſſues in ſeveral Counties in Trover,and one is tried, 
and Judgement and Execution of the Coſts and Damages; and after- 
wards the other Ifſue is tried,and Coſts thereupon, the laſt is erronious, 
as to the Coſts. Brocca's Caſe, | 

Note, Trover was brought againſt Husband and Wife for Goods, a rene © 
which came to the hands of Husband and Wife,and the converſion was vert canner 
alledged to be by the Husband alone, for the Wife could not convert, © þ 
And the Court held that the Action would notlie againſt the Wife. 


Ofe verſus Canham, Mich. 6, Fae. rotulo 308. The Plaintiff de- agion upon 
clares, that one Lever was indebted in ſuch a fum, and for the tte a 

payment thereof hath delivered to the Plaintiff diverſe Goods of the on a collate 
ſaid Levet's ; The Detendent in conſideration that the Plaintiff would tera! conti- 
dcliver to the Defendent the (aid Goods, promiſes to pay the Plaintiff dd 
the money due from Levet : and exception was taken to the Declara» 
on, for that the certainty of the Goods were not expreſſed , and for 
that the conſideration was but collateral. Another exception for that 
the Plaintiff might grant the Goods over, but the Court held the con- 
trary. And Judgement for the Plaintiff. 


QMith verſus Bolles Sheriff of London, Paſc, 6, Fac rotulo 1353. in judgement 
Caſe, for that the name of the Sheriffs were omitted on the Venire {Erried by 

Fac. And for that cauſe one Judgement given for the ſaid Smith was ror, becauſe 

reverſed by Writ of Errour. And for that Miſprifion Smith brought Serifsname 


ſuch Action of the Calc. | on the Fe. 
| © Gootem verſus Adams, If thou hadſt had thy Right , thou had(t Ca for 
been hanged for breaking of Pacher Houſe; the words not aQi- Tor nor 
onable, | 
Thon art # Thict, thou haſt flollen the Town-beam, meaning the 
Town of Wickham : Scrjeant Hutton of opinion the Action would lie. 


Tephens Attorney v*rſus Battyn, for words, Thou haſt cozened Caſe for 
M.JWindfor of his Fee,and I will ſue thee for it in the Star-chamber, words. 
tor that thou didft not come tor Windſor. Judgement for the Plain- 
tif. Trin. 11, Jac. 


PRadley verſus Jones, Trin, 11. rotulo 3390, The Plaintiff brings his A man hall 
Action upon the Caſe for unjuſt vexation. The Defendent had gr be Pu 

exhibited Articles againſt the Plaintiff, to have the good Behaviour miftaking 

againft him, and took his Oath bcfore” Door Cary, one of the Ma- ** 597: 

ficrs of the Chancery : and afterwards'the Defendeat ceaſed proſecu- 

B 2 tion 


4 


Caſe for 
words. 


Fhe like.) M 


The like for | 
words, 
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tion there, and obtained from the'King's Bench a Szppiicavitto have 
the good Behaviour there. And the Court was of opiaion,that the A- 
Gion would lie, becauſe he proſecuted in the King's Bench, and not in 
the Chancery.But the Court ſaid,that if he had proſecuted in the Chan- 
cery, though the Articles had been ſcandalous, yet no Action would 
have lain; for a man ſhall not be puniſhed for miltaking the Law, for 
he may be miſadviſcd by his countei, 


PBRok verſus Clerk,, Paſch.. 11 Jac. rotulo 307. AQion brought for 
theſe words, His Son Brooks hath deceived me in a Reckoning tor 
Wares, And his Debt-book which he keepeth for Sale of Wares in his 


Shop 


is a falſe Debt-book ; and 1 will make him aſhamed of his Call- 


ing. Hubbart and Nichols againſt the Plaintiff, and Warburton for the 
Plaintiff, 

Paſch. i 1 Jac. rotwlo 2147. Action of the Caſe brought for a Nu- 
fance for building the Defendents Houſe ſo near the Plaintiffs, that a 


great 


part of it ſuperpends. And the Plaintiff in the conveying his 


Title, ſhews a Leaſe for years made to him, if the Leſſor ſhould folong 
live, and doth not averr the Life of the Leſſor, but ſaith, that by yirtue 
ct the Demiſe, the Plaintiff hath been, and then was thereof poſſeſſed; 
and adjudged ſufficient, 


Orton verſus Leedell, Hill, 10 Fac. rotulo 1783. Aion of the Cafe 


for theſe words, He, meanivg the Plaintiff, is a lying diſſemb!ing 


Fellow, and a. mainſworn and forſworn Fellow 3 and Judgement. far 
the Plaintiff after divers motions. 


Homas Attorney verſus Axworth, Paſch, 11 Eliz. rotulo 352, Actj- 


on of the Caſe for theſe words, This is Fobn Thomas his writing, 


and he hath forged this Warrant, meaning a Warrant made by Bulbs 
ler Sheriff of that County, upon a Capias proſecuted out of the Court 
of Common pleas by M. H. againſt the Defendent, and directed to the 
Sheriff, 


upon 


Ow. verſus Alport, Mich. 11 Jac. rotulo 1527, AQion upon the 
Caſe brought for ſuing in the Admiral Court, for a thing done 
.the Land, and not upon the high Sea, | 


PRayverſns Ham, Trin. 23 Jac. rotuls 1994. Aion of the Caſe for 

theſe words, Thou art a cozeping Knave, aud thou- haſt cozened 
me in [cling falſe Meaſure in my Barley, and the County is bound 
to curſe thee for {cling with falſe Mcaſure, and I will proveits and 
thou halt changed my Eavlcy which I bought of thee. And the Plain- 
tiff ets forth. in his Deglazation , that he was Bailiff to JI, C. and 


HC, 
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H. C. of certain Lands in P. for three years 3 and during the ſaid time, 
had thecarc and ſclling of diverſe Corn and Grain growing upon the 
ſame Land ; and after Trial and Verdid for the Plaintiff, it was moved 
in Arreſt of Judgement, that the Action would not lie; but tlie Court 
were of a contrary opinion,and Judgement was given for the Plaintiff. 


Brown verſus Hook, , Paſeb. 13 Jac. rotuls 234. AQtion of the Caſe Ju*ge nent | 
© for theſe words, Brown is a good Attorney, but that he will play caui the | 
ou both fſidesz and it was moved. in Arreſt of Judgement, that-thoſe _— 


words would not bear an Action, but the Court held they were aQi- ihew in his 


-onable,but did not give Judgement, becauſe the Plaintiff did not ſhew jan” 
in his Declaration, that the words were ſpoken ot himlſclt, were C5uken 
ot himſci;. 


Tober verſis Green, Mich. 12 Fac. rotulo 1291. AGtion of the Caſe Ty. Def. 
for theſe words, Thoudidſi keepand (ell by falle Weights, and in jog 

24 5.beſtowing, thy Weights were falſe two Ounces,and thy Man will jaja 
be a witneſs againſt thee, and I will prove it. The” Defendent pleaded naught » ver 
that the Plaintiff occupicd one Shop, and kept unlawful Weights, and giges for 
by ſuch Weights ſold, by reaſon whereof he (aid theſe words, Videlicet, _ = 
Thou didſt-keep and fc} by unlawful: Weight, and in 245. beltow- navle. 
ing, thy Weights were falſe an Ounce and three quarters, and thy 
Man, &c, And traverſed the words in the Declaration, and it was ad- , 
judged a naughty traver(e, for that the words in the Bar, and juliitied 


by the Defendent are aCtionable.. 


Gar verſus Liſle , Mich, 11 Fac: rotulo 318. Attion of Trover - 
brought in Tork:ſhire, the Defendent.juſtifies for Toll at Darnton thin 1 ww 

in Durbam,and traverſe, &c. The Court doubts of his traverſe, being #'* by Lv 
only tor the County of Tork, whereas it ought-to be any where clſe ge- tern... 
nerally. And Hobart ſ(aid,the Bar was naught, becauſc.in the-juſtihcati- | 
on,no converſion was ſufficiently alledged. And note,that if a man doth 
a-thing which is allowable by the Law, as to diſtrain Catte], and im+ 
pound them, that is no convcrſion z but it he workthem it is a conver 


{ton 


A UVſtin verſus Auſtin, Trin. 10 Fac, rotxlo 5558. In Trover,the De- rhe Defon- 
tendent pleads, that before the time that the Plaintiff ſuppoſes devts Jutt- 
the Goods to come-to the Defendents hands, one. S. A. was poſlefſed mounted 
of the Goods, and amongſt other goods fold them to the Detcndent, _ _ 
but kept them in his own hands, and afterwards ſold them to the $4iadped 
Plainti#, by reaſon whereof the Plaintiff was paſſcſſed, and afterwards %**- 
loſes them, and they.came to the Deftendents hands, who converts 
them, as it was lawful fox .him to do. The Plaintiff demurs,and it was 
held a navghty .Bar,for it amounts te xox cab. And Coke doubted whe- 

ther ; 


F 


& ; Caſe Part I. 
ther the Gourt ſhould compel the Defendent to plead, nou cal. or a- 
ward a Writ of Inquiry. And a Writ of Inquiry awarded. ' 


Judrenent Llynr verſus Sparks, & al, Trin, $, Fac. rotulo 1606, Aion of 
wang ans the Caſe brought for ſtopping up the Plaintiffs way, and the 


rainty ia the Plaintiff declares, that one H. B, was ſciſed of the Mannor of M, of 

—— which two Acres wer? cuſtomary Land , and that the Lord of the 
Mannor had for himſclf, and hie cuſtomary Tenants, for the ſaid'twa 
Acres, a certain high-way in, by, and thorow, &c, And that the Lord 
of the Mannor granted the (aid two Acres to the Plaintiff, and that 
the Defendent made and erected one Ditch and Hedge, by reaſon 
whereof the Plaintiff loſt the bencht of his way and atter Trial and 
Verdi& fog the Plaintiff,it was moved in Arre{ of Judgement, becauſe 
it doth not appear in the Declaration to what Village the common way 
led to, And it was held a good exception and Judgement arrcſtcd : 
bur if it had been unto a common-way there, or in ſuch a Vj'lage, it 
had becn good. 


Jodgiment Ent verſus Prat, Hill, 7 Fac.rotulo 131. Action upon the Caſe,the 
arreſted, for Plaintiff declares that Prat was Rector of the Church of S. And 
1terai 97 that Kent was lawfully poſſeſſed of the Perſonage-houſe, and that 
waznot,va- there were diverſe firifcs between the Plaintift and Dcfendent for the 
'vable- Laid Rectory ; and that the {aid Prat, in conſideration that the ſaid 
Kent would ſurrender the Parſonage-houſe,and theGleab-land, which 
were then ſowed by Kent, he promiſcd, &c. And aftcr Trial it was 
moved in Arteſt of Judgement, that the ſurrender was not a valuable 
confideration, becauſe it did not appear to the' Court, that Kent had 
avy Eſtate but at will, which is determinable at the will of the Lefſor, 
and fo he ſurrendred nothing 3 but it thefe words had becn in the 
count, viz. of the Demiſe of the ſaid Prat, for a Term of diverſe years, 
it he had been good, though the certainty of the years had rot been 


expreſſed. 


Mailes verſus Belt, & uxorem, Hill. 1. Jac. rotulo 1372. Action up- 

on the Caſe, for words ſpoken by the Woman, Videlicet, Thou art 
a Thief, and a mainſworn Thict, and a Verdict for the Plaintiff, and 
moyed-in Arreſt of Judgement, that the Action would not Jie; bat 
Judgement was arreſted, becauſe the Iſſue was od iph non ſunt cul, 
and it ought to have bcen that the Woman was not guilty. 


FRE Ardly Attorney, verſus Elyl, Mich, 11 Jac, rotulo 1252, Action up- 
vaods, the on the Caſe brought for theſe words, Your Attorney, meanin 
pane the Plaintiff, is a bribing Knave, and hath taken twenty pounds of 


bribirg "You to *coz&h me; the Plaintiff laid a Communication ſuch & day and 
Kny.ec. Jac 
Place 
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place by the Defendent with ane B, which B. bad before that: time 
xetained the Plaintiff to be his Attgrney , concerning the Plaintiff, 
Hubbart and Nic»ols held the words actionable, Fidelicet, for the tarſt 
words, Bribing Koaves, and that the laft words did not extenuate or 
weaken the former: it the words touch him in his Profetfion, the A+» 
ion will lie, for it 15 ayainit the Oath of an Actorney. Birtridge is 
an ol perjured Knave, and that js to be proved by a ſtake parting 
the Land betwcen M. and C. One Judge tor the Plaintiff, and two for 
D.tcadent. . ; | 


Ornbil verſus Cowler, Treſpaſs upon the Caſe brought againli 

Baron & Feme toy words {poken by the Womanithe Baront9 Feme 
plead, Quod. ipſi in nuls ſunt cl, de premiſfs, and the Jury tiad that 
the Woman was guilty, and Exception taken after Triabto che IſTue 
and Verdict, and they were both aided by the Statute of Feofaylr. Bur 
another exception was, that the Action was laid in Sf, And the ad- 
dition in the Writ was 4. C. de C, in Com. Eſſex, and in the Decla-» 
ration the Plaintiftalledges,that. the words were fpoken at C. in the 
County aforeſaid, which was in the: County of Eſſex, and ſoa Miltrial: 


(*Himera verſus Cod, Action upow the Caſe, upon promile to diſ- 

charge, and fave barmle(s the Plaintiff againſt all manner of per- 
ſons, and (hews a Sute for Tithes, in Norwich Court, and the Dcten- 
dcat replics that the Plaintiff was nat: damnitied; and the Plaintiff res 
joyns that he was damnitied, to wit, at S. aforeſaid, which was in 
the County of Suffo/k, where the Action was brought,and the Court 
held the Cauſe was. miſtried, becauſe the Sute was in \Norwech, and 
ought to be tried in Norwich, and not in Suffolk, and theſe words A- 
pud. v. preditiam were idle, 


Ilet verſus Bruen, for words, Trin. 12 Fae, The PlaintifF(hews 

a Suit in Colcheſter-Court, and a Trial there before the Bailift, 

and that the Plaintiff gave 1n Evidence his knowledge 3 and the De- 
fendent willing to detame the Plaintiff, as if he had given falſe Evi- 
dence, ſaid of the Plaintiff, Thou art as much forſworn, meaning in 
the Evidence afoxelaidiby the Plaintiff, upon his Oath in form atore- 


F 


Jadae nent 
arreſted ve- 
ing aniftricy. 


X . n An inmu:ndd 
faid given, as God is true, and moved in Arreſt of Judgement. that wil po 
the Innuendo. woald not maintain the Action, and ſo-adjudged. maintain a2: 


Fom_ verſus Braithwate, Mich, 17 Fac. rotulo712. Aion up- 
-$_ on the Caſe, in which the Flaintiff fets forth, that whereas the 
 Detendent had: feloniouſly: killed a man, and after the Felony come 
© xritted did-earncltly requelt and. ſolicit the Plaintiff that he would 1a- 
bour and endeavour to cbtain from the King for the DNefendent a Var 
dcn 


Caſe, Part I 


don for the Felony, upon which the Plaintiff at the inſtance and re+ 

queſt of the Defendent, by all lawful ways and means pollible, did 
otten,and by many days labour and cndeayour to obtain,&c.Videlicer, 

by riding and journeying at his own coſt and charges,from L. unto the 

Village of R. where the King then was,and from thence back again to 

L. to obtain, &s. The Defendent afterwards at H. in conkideration 

of the Premiſſes, did aſſume and promiſe to give the Plaintiffan hun- 

dred pounds of lawful money, when he ſhould be required : and a 

Verdid for the Plaintiff, and moved in Arrett of Judgement,for that 

it did not appear that the Plaintiff had ſpoken to the King for a par- 

don, nor done any thing, or obtained a pardon : and Judgement was 

given for the Plaintiff, 1/ynch ſaid, the promiſe was ſubſequent to the 

Requeſt, and good z- for although the Defendent had no good by it , 

yet becauſe the Plaintiff was at coſts and labour, and it was at the De- 

tendents requeſt, ſufficient to maintain the Aion, If 1 requelt one to 

do athing for me, and make no promiſe, and after you let me know 

that you did ſuch a thing for me, and then I promiſe to diſcharge or 

pay you, this is a good conſideration, although the promiſe go not 

. with the Requelt z otherwiſe it is where a man doth me a courtelie 
Difference without any requeſt, © And Hebart took this difference between a con- 
romife ex. aderation executed and executoryzfor where a Non aſſampſit is pleaded 
—_—— conſideration executed, the Plaintiff needs only to prove the pro» 
4% 0:2, miſez for where the conlideration is executory, the Defendent may 
take Iſſue as well for not. performing the conſideration executory, as 

npon the promiſe. - 


\ 4 


Naked (Goo verſus Taylor, Hill. 13 Jac. rotulo 852. Action upon the 


where Non Caſe, for il! viinga Horſe, ſo that the Horſe died, and the Defen» 
</unp/7i , dent promiſed to re-deliver the Horfe, The Defendent pleads Noncul, 
been ptead- And after a Verdict it was moved in Arreft of Judgement, becauſe he 
ed; 271, did not plead Nor afſiempſit. And it was held a good iſſue, 

goud lilue. 


Adtion of M Arſþal verſus Steward, Mich. 13. Fac. rotalo 1134. Action upon 
Cabo ws the Caſe, reciting the Statute of 1 Fac. againſt Invocation, &c. 


rhe Srature for theſe words, The Devil appeareth to thee every night in the like- 


A —_ nels of a black Man, riding on a black Horſe, and thouconferreft with- 


cat-0, him,and whatſoever thou doft ask, he doth give it thee,and that is the 
rcafon thou haſt ſo much money , and this I will juttite. Judgement 
tor the Plaintiff, | 

In Trover Judgement by Niþit dic. and Exception taken to the 
Declaration, to ſay the filing the Writ of Inquiry; becauſe no day of 
the convertion was in the Declaration,and by two Judgts held naught, 
Micy, 14, Fac, | ji, 


$; 1! 1tss 


Parker 
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Pit verſus Parker, Hill. 12 Jac. rotnls 426, Tn Trover after a The Inver 


Verdict it was moved in Arreſt of Judgement, that the imparlance Cookies by 
Roll was Gtred with Spaces for the poſſeſſhon and converſion, but oy 
both thoſe Spaces in the Iſſue were filled up, and held good. The Im- 


parlance was centred, Mich. 12 Fac. rotulo 547. 


wW Hitepain verſus Coke, Paſch, 12 Jac. For words, Thou art a 
Rogue, and I will prove thee a Rogue : no Judgement, 


Tone verſus Bates, A man may well incourage one that was robbed , 

to cauſe the Felon to be indited,and accompany him to the Allizes, 
and this ſhall be lawful for to do, without incurring. the danger of an 
Aion upon the Caſe, upon conſpiracy; but it he knew that he was 
not robbed, then he is in danger of the Action upon the Caſe, 


Ope and his Wife Adminiſtratrix, Plaintiff, verſus Lewyn, Trin.12 > -» 
Fac. rotulo 1714, An Aion upon the Cale brought upun a not hewing 
promiſe made to the Inteſtate, and in the Court omits to ſhew the C_ 
Adminiftration : and after Trial, that Fault moved in Arreſt of Judge- gration, 
ment z and the whole Court was of Opinion, that he ſhould not have - 
his Judgement, for it did not appear that he was Adminiſtrator for 
at the Common Law no Adminiſtration lay, but the Ordinary ought 


to have the Goods. 


H 4rey Attorney, verſus Bucking, Mich, 12 Fac. rotulo $42, Action Jargungnt 
of the Caſe for (landerous words, He, meaning the Plaintiff,ſhew- that the 

ed me firſt a Bill of forty pounds, without a Seal, meaning the faid C— 

Bill by the (aid E. as atarcſaid, ſealed and delivered z and afterwards nor appear 

he ſhewed me the ſame Bill with a Seal, and he, meaning the Plaintiff, $3*2y 7* 

hath forged the Seal of the ſame Writing, meaning the Scal of the ſaid 

- Bill by the ſaid E. as aforeſaid, ſcaled and delivered. The Defendent 

traverſes the words,and a Verdid& for the Plaintiff,and it was alledged 

in Arreſt of Judgement, that the Declaration was naught, tor that ic 

did not dircaly appear that there was any communication between the 

Plaintiff and Defendent concerning the Bill, but only in the(inuuendo) 


which will not maintain the Action, and Judgement arreſted, 


Orton verſus Leedal, Hill, 10 Jac. rotmlo 1783. Action upon the Attion of 
Caſe for theſe words, He is a lying and diflembling Fellow,and a 5 C*© for 

mainſworn Fellow : And a Verdid for the Plaintiff. And afterwards man main- 

it was moved in Arreſt of Judgement, that the Action would not lie , (7% &- 

but at length Judgement was given for the Plaintiff. And Serjeant Hut- 

ton cited the like Caſe, adjudged int, & Barnes, He is a main» 


{worn Villain. 
E Ship- 
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Moved in QKipwaſh verſus Skipſhaw, Hill. 14 Jac. retxlo 3472. Aion upon 

» © the Caſe, that whereas the Deftendent in conlideration that* the 

"0 Plaintiff would marry one A. B. did aſſume to pay the Plaintift twenty 

edged, but POunds when he ſhould, after the Marriage, be thereunto requeſted ; 

not allowed. The Plaintiff alleges no ſpecial Demand : and that Fault was moved 
in Arreſt of Judgement, Hobart and Wynch were for the Vlaintiff, 

Warburton tor the Defendent. | 


Johor J_ verſus Ball, Hill. 12 Fac. rotulo 1920, Action upon the Caſe 
mY for flanderons words, Videticet, Your Maſter Ewſeby, meaning the 
in the Be- Plaintiff, is a Rogue, -a Raſcal, and Forger of Bonds the Plaintitt laid 
" a Colioquinm between the Defendent and one KR. G, And after Verdi 
moved in Arreſt of Judgement, for that it did not expreſly appear, that 

the ſaid R.G. at the time of ſpeaking the words was Servant to. the 


Plaintiff; and Judgement was ftaid by the Court, 


oy 0gemns (*,O4dington verſus Wilkin tor/words, Trin, 12 Fac. Heis a Thief; 
Puniſhment and why will you take a Thicts part ? ſpoken 1 Martii 10 Fac. 
Cn | The Defendent juſtifies the words, becauſe the Plaintiff flole Sheep. 
The Plaintiff by way of replication ſcts forth a general pardon granted 
ſuch a time, and further faith, that- if any. Felony. were committed it 
was before the general pardon ryadey and (hews himfelt to be a Sub- 
jcR, and no perſon excepted in the pardon. The Detendent demurs.. 
The Court were of opinjon, that by the pardon both the puniſhment 
and fault were taken away; and that the wrong was done to the King 
by the Common Law 3 and the King being the Supreme Head, it he 
' pardons, the party is cleared of the wrong. As it a Villain be infran- 
chiſed, he from henceforth is no Villain, | | 
Note, if a man upon good conſideration promiſe to become bound 
to another by his Obligation to do an Ad : and it he do not become 
bound, Action upon the Caſe will lie againſt him ; and the Plaintiff is 
not-bound to tender ' him an Obligation, but the Detendent hath took 
it upon himſelf to doit. 


— Ichards verſus Carvamel. Acton of the Caſe brought, and counts. 
on, no- for non-payment ot money a the Plaintiffs next coming into the. 


tice not ne. g 
yo Fe " County. of Somerſet; and avers, that ſuch a day he came into the. 


County of Semerſet ; Videlicet, apud T, in Com, Somerſet, and that. 

the Defendene, though often requeſted, hath not paid. And Excep- 

tion taken becauſe the Plaintiff did-not alledge in his Count, that he. 

gave notice to the Detendent, when he came into the County of S0- 

FO merſet, but not allowed, and Judgement given for the Plaintiff, And 
note, when a man aſſumes to pay money, or do any thing upon con- 
dition, the Dcteadent may take Ilue upon the condition , and nceds. 
| not 


a, 65>. 
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not plead Now aſſumpſit, but if he pleads, Non afſſwmpſ#, then he con- 
feſſe the performance of the condition, which mark. 


Uſtin verſus Jarvis, Trix. 13 Jac. rotulo 2180. The Plaintiff de- Jodgrwent” 
A clares, that ſuch a Day and Year he bought of the Defendent a incerrainty 
Horſe for a piece of Gold of the value of 22 s. by him to the De- inthe Count, 
fendent then in hand paid, and for a 11 /.to be paid to the Defendent the promiſe 
at the day of Death or Marriage of the Plaintiff, whjch ſhould firſt p32 madeby 
happen, for payment of which 11 1, the Plaintiff ſhould þring to the 

efendent one ſufficient man to be bound,together with the Plaintiff, 
to the Defendent ; the Defendent in conſideration thereof aſſumes to 
deliver the ſaid Horſe to the Plaintiff, when he ſhould be thereunto 
requeſted : and the Plaintiff avers, that ſuch a Day he brought che 
Defendent one ſufficient man, Videlicet I, A. de B, Yeoman, to be 
bound together with the Plaintiff to the ſaid Defendent for the pay- 
ment of the ſaid 111, and ſhews that he requeſted the Defendent to 
deliver the (aid Horſe, yet the Defendent hath not delivered him, ac- 
cording to his promiſe. The Defendent pleads Nox aſſumpſit. And a 
Verdict for the Plaintiff: and moved in Arreſt of Judgement, for 
that the Plaintiff at the time of the Contract was an Infant, and that 
he could not perſorm his promiſe by reaſon of his Infancy, and there- 
fore the promiſe void 3 and another Exception, for that it was not al- 
ledged in what ſum the Plaintiff and his Surety offered to be bound 3 
and Judgement was, that the Plaintiff Nibil capiat per breve, 


7 Acob verſus Songate, Trin, g Jac, rotule 2776. An Action upon the Jutifcation 
Caſe brought for this word,perjured, The Defendent juſtifies that —— 
it was found by Verdict, that the Plaintiff was perjured, but no Judge- red , didal- 
ment entred upon that Verdict. And whether the plea were good, be- a_—_— oo» 
- 4 T . * he was 
ing there was no Judgement, was the Queſtion : and it was adjudged not convie- 
no Bar, becauſe no Ju gernent was given in the firſt Action ; and ſo ** 
0 


Judgement entred for the Plaintiff, 


(Eottal verſus Heſener, Paſch. 16. ac. ratalo Action of the Caſe 
for theſe words, He, meaning the Plaintiff, hath caught the French 


POX, ”Y brought them home to his Wife. And Judgement for the 
Plaintiff, | 


[ Hornton verſus Jepſon. The Plaintiff being a Currier brought an Aion on 
T Action upon the Caſe for theſe words, He is a arabantsng Bay. 
retor 3 but the words would notlie for a man of that profeſſion, but — a 


would lie for a Juftice of Peace or Lawyer, Barretor. 
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For this YT Redand verſus Smith, Hill. Fac. rowslo Action upon the Caſe 


— brought for theſe words, You Norgate take part againſt me' with 
will lie, un- Treland, who is a Papiſt, and hath gotten a' pardon from the Pope,and 
_ rec can help thee to one, if thou wilt. The Plaintiff laid a Communication 
| between the Defendent and Norgate, and alledges himſelf of the age 
of 40 years, and not above, becauſe it might appear to the Court that 
he was born within Queen Elizabeth's Reign. The Court held the 
AdQion would not lic, as it was adjudged in HalPs Caſe, and for this 
word Papiſt ng Acion will lie, 
If I deliver my Goods to you to keep, and I requeſt them, and you 
deny the Delivery of them, now an Action of Trover will lie, other- 
Nets, wile it is without a denial; if 1 diftrain Cattle, I muſt not uſe 


them, 


rh, V7 Arter verſur Freeman, Mich, 15 Fac. rotulo 1941. Aion upon 
radon the Caſe brought for that LP tara ſued out a Fieri fa- 
Firs far 1 eja upon a Judgement which he had againſt the Plaintiff, upon which 
Judgement the Defendent had before ſucd out a Fieri facias, and the 
Sheriff of Oxford had upon the firſt Fieri facias, returned, that he had 
kvied the Debts and Damages, and that they remained in his hands 
for want of Buyers; and the Defendent knowing that the Sheriff had 
levied the Debt and Damages, and intending to charge him, again 
proſecuted another Fieri Faeias, and that the Sheriff had again levied 
the ſaid Debt and Damages, and hath paid the Debt and Damages to 
the Plaintiff, to wit, at eſtminiter in Com, Middleſex, where the Acti- 
| en was brought 3 and Judgement after Debate was given tor the Plain 
tiff, though the Defendent alledged that the Fieri facies was an Act 

in Law, and fo no cauſe of Action againſt him. . 


Upon a mor Parkbut verſus Powel, vic, Denhigh , Mich, 15 Jac. rotulo 
þ nome An Action of the Caſe for a falſe Return of a Capias utlegat, and 
upon an declares thathe proſecuted a Gapias utlegat. directed to the Sheriff of 
Our-law!y » Dexbigh, where the Defendent inhabited, and delivered the ſaid Wric 
party eſcz- to the Sheriff to be executed.z and the Detendent being then in the 
por: th company of the Sheriff,and might fafely have arreſted him,did not, but 
: _ his E- ſuffered him to eſcape, and returned that he was not to be found ; and 
wheretro upon Not guilty pleaded, it was tried in the County of Middleſex , 
bring his A- where the Action was brought ; and moved in Arrelt of Judgement, 
” _ thatthe Trial ought to be.in Dexhigh, becauſe the not-arreſting was 

the principat matter; but becauſe the Action was grounded upon dou- 

ble matter, the Plaintiff had his EleRion to bring his Action, either in 


the County of Denbigh gr Middleſex, by the whole Court, 
| Blend 


f 
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Land verſus Edmonds, Paſch.16 Jac, rotuls 444. Action upon the Jadgement 
Caſe brought for theſe words, Videlicet, George Bland is a trou- want of 31 
bleſome Fellow, and he did combine with thee to trouble the Coun» Avernemts 


try, and I hope to ſee thee at the next Sellions indicted for Barratry, 
or for Sheep-ſtcaling, as George Bland was at the laſt Sefhons,tor Bland 
was indictcd the laft Seſhons tor Sheep-ſtealing. And it was held by 
the whole Court, that thoſe words would not bear an Action, the 
Plaintifflaid the words to be ſpoken to one F. Egle ; and the Declara- 
tion was held naught and inſufficient, becauſe it was not averred, that 
the Plaintiff was indicted at the Seſſions. 


Radſhaw verſus Walker, Hill, 16 Fac. rotulo Action upon the 

Caſe brought for-theſe words, Videlicet, Thou art a hilching Fel- 
low,and did hich from A. B. 41. And Judgement that the Plaintiff 
ſhould take nothing by his Writ 3 for it ſhall not be intended that he 
ſtole the money. 


A Dams verſus Fleming, Hill, 16 Jac, rotulo $g0. Action of the Caſe 


J:dgement- 
arreſted tor 


brought for theſe words, Videlicet, He hath torſworn hiriſelt be» te jncer- 
fore the Council of the Marches( meaning the Council of the Marſhes —— the 


of Wales) 1n the Suit Thad againſt him there, and I will ſue him tor 
perjury there. And after Verdict for the Plaintiff, moved in Arrelt of 
Judgement, that the words were not actionable for their uncertainty, 
becauſe the Court could not take notice that they had authoriry to 
hold plea in mattets of Record. 

Judg-ment for the Plaintiff for theſe words, Thou art a falſe for- 
{worn Kn ave, for thou did take a fa Ife Oath before a Judge of Allize 
to hand a man. . 


Ore verſus Colthorp, Trin. 5 Fac. rotulo, The Declaration was por contate- 


in confideration that the Plaintiff would give credit to E.C, then 


ral matre-5 
which are 


ſervant to the Defendent, for any thing the ſaid E. ſhould deal for, to nt ures, 


the uſe ofthe Defendent, which the Plaintiff, promiſed that he would 
ſce the Plaintiff contented that which the faid E. ſhould deal for with 
the Plaintiff, for the uſe of the Defendent any way, when the ſaid De- 
tendent thereof (after it ſhould become due) ſhould be requelted.,and 
a ſpecial Verdict by which it was found that the Defendent promiled 
to ſce the Plaintiff contented , that which the above named E. C, 
ſhould deal with the Plaintiff, for the uſe of the ſaid Detendent a- 
ny way : The Judgement of the Court was, that the: Verdict-did not 
maintain the Declaration , becauſe for. collateral matters which are 
not Duties, a requeſt is material, and are not like a Duty as tor 
Debt, which is due, and no Day of payment expreſſcd, that (hall te 


alledged to be when he ſhall be chereunto requelied generally, - Er 


it 


a Reneſt 58 


neceilary. 
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if 1 ſell my Horſe for ten pounds, and no day of payment, that ſhall 

be alledged in the Count, Com inde requiftus efſet. And one Caſe of 
Peters was cited, which was grounded upon a promiſe made in this 
mannerz Marry my Niece, and when I come from London I will give 
you 1001. and the. Action was brought in this manner,Videlicet,in 
conſideration that he would marry, A. promiſed to pay the Plaintiff 
1001. after he returned from London,when he was thereunto requeſt 
&d : and for theſe words, when he was thereunto requeſted, the Ati- 
on was maintainable, 


Lieb HI verſus Heald, Trin. 17 Fac. rotwlo Action upon the Caſe 
not bear an for theſe words Videlicet, He is a Witch, and hath bewitched me : 
acion- and the Court held the Action would not lic, for he might bewitch 


him by fair words, or fair looks. 


An implied (fn verſus Harrington , Trin. 17 Jac. rotulo 953. The Plaintiff 
PRs declares that the Defcadent ſuch a-Day was indebted to the 
upon there- Plaintiff in 107. for Rent due to the Plaintiff for one year ended at 
arty will  Michaelmas then laſt paſt, for divers Lands in H. demiſed to the De- 
cept upon a fendent by the Plaintiff, the Defendent in conſideration thereof pro- 
coltaterdl  miſed to pay the Plaintiff the (aid 10 1. when he ſhould be thereunto 
requeſted, The: Defendent pleads Non aſſwmpfit : and after Verdi 
given for the Plaintiff, it was moved in Arreſt of Judgement, that 
there was no conſideration to maintain the Action, becauſe an Aion 
of Debt Jay upon the firſt Contradt being in the realty 3 for upon. an 
implyed promiſe no Aion will lie where it is in the realty, except 
there be a ſpecial promiſe made upon a collateral cauſe, Videlicet , If 
the Plaintiff had threatned Suit for the ſaid 10 7. and the Defendent 
in conſideration that he would forbear to ſue, promiſes to payee, and 
the like : for if a man be bound in a Bond to pay money, and the 
Day paſt, now an Action of the Caſe will not lie tor that moncy, ex+ 
cept there bea collateral promile : and ſo in the like Caſes : and Judge- 
ment was given againſt the Plaintiff, 
—— Michaelmas 17 Jac. It was adjudged in the Kings Bench in an 
for money A@ion upon the Caſe, Videlicet, whereas the Dcfendent was indebted 
ROIY tothe Plaintiff in 101. (without expreſling the. cauſe for which the 
preiſing for- Debt grew due) the Defendent in conſideration that tae Plaintiff ac 
a the ſpecial inſtance and requeſt of the Defendent, then and there had 
given Day to the Defendent, unti] a time to come, to pay the money, 
the Defendent promiſed to pay the money, that the Action was main» 
tainable, without expreſſing the cauſe for which the Debt was. 

Hil, t9 Jac. rotulo 2722. AGtion of the Caſe brought for theſe 
words, Thou art a perjured Knave, and I will make thee wear papers 
for it : The Defendent juſitfics the words, and ſhews that the Plaintiff 

Was 
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was a Church- warden, and took his Oath to exerciic that Office 3 and 
whereas one Article made, was, that he ſhould preſent whether the 
Church-yard was repaircd orno, and he knowing it, did not pre- 
ſent it. 

AXion of the Caſe brought for theſe words, Thou art a ſcurvy per- 
jurcd Knave 3 the Action will lie. - 


VV ſoz verſus Sheriffs of London. Hil. 17 Fac. rotxlo 3089. The Attion + 
Plaintiff declares upon an eſcape made upon a Capias ad're- ___ 
fprudendum, after the Detendent was arreſted ; The Defcndent pleads London tor 
a Cuitom in Lo4ou, that the Mayor and Sheriffs of Londox have uſed —_—_— 
to inlarge priſoners that were arrefted, in coming and returning from arzefted, 
their Courts, having Cauſes there depending z and fer forth a plaint (291232266 
in London againſt the Dctendent, andthat he was arreſted, 6 appear- depending 
ed and pleaded to Iſſue; and as he was coming to the Court to defend © 
that Action, he was arreſted, as is ſuppoſed, in the Action upon the cane tr 
Caſe brought againſt the Sheriffs; and (ſhew that he was brought to _ hows 
theeCourt, and inlarged by the Court : and the Court held, that if a ——_ _ 
man were arreſted in the face of the Court, the Court might diſcharge — pr 


* 4 face nt 
him, otherwiſe not. Core. 


v 
P44 verſus Newlin, Mich. 16 Fsc.rotulo 3042, Adtion upon the Cale nent 
brought upon a promiſe and Judgement, by Nibil dicit: and at wrian.e '5e- 
the return of the Writ to enquire, the Defendent moved in Arreſt of {Yen ie 
Judgement, and ſhewed that the day of the promiſe was ſuppoled in Writ to ex- 
the enquiry to be Anno Domint 1614, And inthe Declaration it was #7 


made 1617. and for that variance, Judgement was ftaid, 


Elcher verſus Hndſon, Hill. g Fac, rotulo 132, The Plaintiff de- Relexſe ty 
clares, that in conſideration that the Plaintiff at the requeſt of _— 
the Detendent would marry one T, M. his familiar Friend, the De- Bar to an 
fendent promiſed to pay the Plaintiff yearly after the Deceaſe of the $32? , 
faid 7. M, 40. for her maintenance : and the Plaintiff avers the the Wife 3 


marriage, and that ſhe ſurvived, The Defendent- pleads that the ſaid 5 deaths 


age —_ for money to 
T. M. in hislife time after the Marriage, &c. did releaſe to the De- beallowed 
fendent all AQions as well real as perſonal , and all Demands and F59t® ts 
Challenges whatſoever, from the beginning of the World unto, the adiudged no 
Date thereof, to which Plea the Plaintiff demurs, and adjudged a ©” 


naughty Plea. 


Box an Attorney againſt Barnaby, Action upon the Caſe for theſe Aion for 

" words, George Box is a common maintainer of Suits, and a Chame #trormey 
pertor, and a plague of God conſume him, and I hope to ſee his Bo- (b:mper- 
dy rot upon the Earth like the Carcaſe of a Dog, and I will have him 


«thrown. 
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thrown over the Bar next Term, and I will give a Becch to make a 
Gallows to hang him : and Judgement given tor the Plaintiff, for this 
word Champertor, and no other. 

Trin, 14 Jac. Action upon the Caſe for theſe words,She is an arrant 
Whore, and had two Baſtards in Ireland: and Judgement by the 
whole Court, that the words would not bear an Action. 


Ork verſus Cecil, Mich, 14 Jac. Aion upon the Caſe brought by 
a Tanner for theſe words, Thou art a Barikrupt knave : and the 
Court held that the Action would not lie : but Quere, 


The Roll QOfaif verſus Nelſon, Mich, 12 Fac. rotulo 1106, Action upon the 
mendedat ** Caſe brought for words againlt Husband and Wife, ſpoken by the 
cord was While, and Judgement was entered for the Plaintiff, and in entcring 
— of the Judgement it was made, Et predida E. (bcing the Woman) 
rour, it be- miſericordia , which was naught , for it ſhould have bren both the 
ing ie .- Husband and Wife in miſericordia : and after the Record was cergitied 
prilio. by Writof Errour ; Serjeant Richardſon moved that it might be a- 

mended, bccauſe the Judgement Papers were right, and fo it was ore 


dered to be amended according, 


He is a forg- OMails an Attorney verſus Mire, Hi!l, Fac. rotul» 753. Action upon 
—_ the Caſe for the words, He is a forging Knave : and the Court held 
S—_ that the words were ationablc, for he alledged in his Declaration , 
** that he was an Attorney of the Common Pleas, and ſo being touched 

ja his Profclon, the words would bear an Action: and if a man faid 

of a Biſhop, that he was a Papiſt, the Action would lie, becauſe Reli- 


gion is his profeſſion, and ſo he is detamed. 


mplied | CTteward verſus Biſhop, Trin. I 4+ Jac. rotulo 769. Action upon the 
worgs wit  Caſefor theſe words, James Steward (meaning the Plaintiff) is in 
aQion. Berwick: Gaol for (icaling of a Marc and other Beaſts : and after a 
Verdi for the Plaintiff, it was movcd in Arreſt of Judgement, that 

the words were not actionable, and fo it was adjudged, for that he did 


not directly ſay, the Plaintift-was a Thicf, but only implied, 


 Trover Hill. 15 Jac. rotulo , An exception taken to a Declaration in Tro- 


broupht by as 
a 4minitrz- ver brought by- an Adminiſtrator, becauſe he declares, that whereas 


tor,2-01s he was poſſeſſed of divers Goods and Chattels, as of his own proper 

a4 a4iudg- Goods, and ſhould have ſaid, as was pretended, as of the Goods and 

«4 gvod- Chattcls of the inteliate at the time of his Dcath, but the Exception 
was over-ruled bythe Court © 

Exception to an Action of the Caſc brought, and the Plaintift de- 

cJares, that whereas the Plaintifi had delivered the Deftendent wnnm 

tatum ſalis, Anglice, a Buikcl of Salt, pretending that (/tatwm) had 

ano- 
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another proper ſgnification, but becauſe it was ſhewed to the Court . 
that (#4tum) by one Dictionary was Latin for a Buſhcl, Judgement 
was given for the Plaintiff, 

In Trover it is uſual to prove no more, but that you requeſted the Newand and 
Goods, and the Detendent refuſed to deliver them, this is a Conver- CID 
fion. When a Juſtification ariſes upon a Sale, then I need traverſe no 
more but the place alledged, and not go tothe whole County, but 
where it is a tranſitory Treſpaſs, as for Battery,taking of Goods, and 
the like, then the whole County muſt be traverſed, | 


op one verſus Oſmond, Mich.16, Jac. rotulo 1063. Aion of Tro- The Serie 
ver brought for two Steers, the Defendent being an Attorney of Jnſtifes by 
the Common-pleas juſtifies the taking as Under-Shgriff, by reaſon of Proces' our 
Proceſs from the Exchequer to levy of the Occupiers of the Lands of 2 ie Ex- 
diverſe perſons in a Schedule in the (aid Writ named the Debts there- 4e:y of the 
in ſpecified, and doth not recite the Schedule; and he being Under- 9*<apicrs of 
Sheriff took the Steers in the Land of the Plaintiff, which was lately 595. arrear 
one Stone's, who was Debtor to the King in 59 5. being behind upon 22292he kid 
the Land: and Exception was taken, for that it was not direQly al 
ledged that the Land ſuch a Day was the Land of the ſaid S. The 

Writ commanded to levy the ſums in the ſaid Schedule mentioned 

and if they could not, to take their Bodiesz and it was adjudged a 

good Warrant to levy of the Occupiers of the Lands that were the 


{aid $. 59 7. 


= verſus Flaxman, Hill, 14. Jor. rotulo 2175. Action of thejCaſe Common ap- 
4 brought for diſturbing the Plaintiff's Common. The Deftendent Pamevont | 
pretends Title to the Common by reaſon of Common appurtenant to divided. 
certain cuſtomary Land, of part of which he conveys a Title to him- 

ſelf, but not of the whole ; and the queſtion was, whether it were 
Common appurtenant, or appendant ? and if appurtenant it could not. 


be divided. 


KR 27 verſus Moxham, Trin, 15 Ja. rotuls $59. Action of the wiceia, 


Caſe brought for a promiſe made at C.for the delivery of a Mare, = oſs- 


which the Plaintiff delivered the Defendent to plow his ground in P, 
And ſhews the Defendent did fo exceflively and immoderately labour 
and 'work the ſaid Mare, that the Mare died. The Defendent confeſſes 
the Fomile, and that the Mare at the time of the delivery was infirm, 
and that he worked her moderately, and traverſes the exce(live labour- 
ing of the Mare : and after VerdiQ, it was moved in Arreſt of Judge- 
ment, that it was mif-tried, becauſe the Venn was of C., which was 
naught, and there was no place alledged where the excefhive labouring 
was; for the Venn ought to' cane from that plage where the labouring | 
Was. TO Tg IEEE 7%. ._ 


18 Caſe. | Part I. 
Judgement Arbin and his. Wife verſus Green | Trin. 14 Jac. 'rotnlo 2263. 
amificks of H AQion upon the” Caſe "mx for not gre Jo his Corbli the 
the Jury. Plaintiff's Mill, and (hews that the Biſhop of Salizbury was ſcifed of 

four Cuſtomary Mills, called A. in his Demeſn, as of Fee in right of 
c his Biſhoprick 3 and preſcribes that all Inhabitants and Reſidents with- 
in the City of Salisbury, holding any ancient Mcfſuages of the faid Bi- 
fhop ip right of his Biſkoprick, were time out of rind uſed;and ought 
co grind all their Corn whatfoever ſpent in their Houſes, or expoſed 
to ſale in the ſaid City, at the ſaid Mills, of the ſaid Biſhop, and no 
where elſe, without the-licenſe of the (aid Biſhop, aud to pay Toll 
therefore to the ſaid Biſhop, his Succeſſors Biſhops, or their Farmors 
for the timebeing 3 and in conſideration thereof, the Biſhop, his Suc- 
cefſors, or Farmots for the time being of the ſaid Mills, time out of 
mind have been uſed and accuſtomed at their own chargagy, from 
time to time to keep and maintain a ſervant expert in grinding,as well 
by night as day there attending, to grind their Corn as ſoon as con- 


veniently might be ; and the Plaintiff ſhews that ſuch a Day the. 


Defendent was, and yet is, an Inhabitant, in one ancient Meſſuage in 
the aid City, held of the Biſhop, arid fo eryary intending to deprive 
the Plaintiff of the profit of his Mill, did ſuch a day grind diverſe 
forts of Corn in other Mills, without the Biſhops leave,to his damage 
of, &e, The Defendent pleads non cul. The Jury find the Defendent 
guilty for a longer time, than the Plaintiff had intereſt in the Mill , 
and gave damages intire, and upon a motion in Arrelt of Judgement 
adjudged naught. 


In epnſide« CGD verſus Luther and his Wife Executrix of R, B. and declates 

ont I that communication was had betwen the Teſtator in his life,ard 
wouldagree, the Plaintiff concerning a Marriage to be had and ſolemnized between 

coeregators one 7, B, Son and Heir apparent of the ſaid R. B, ang Jake Daughter 

marry the of the Plaintiff, and Heir apparent of Jobn F. deceaſed, the ſaid Te- 

pong ſtator ſuch a Day and Year in conſideration that the Plaintiff at the 

adjudged a ſpecial inſtance and requeſt of the ſaid R. B.. then and there would 

conl- 2pree that the ſaid T.B, ſhould marty the ſaid 7. promiſed to pay 201. 

and adjudged a good conſideration. 


(Conde us Maſon, Hil. 17, Fac. rotule ', Adton of the - 


Caſe for theſe words, charge him with Felony for, takjng, of 
money. out of the Pocket of Hemry Sparry, and Lwill prove it :'an 2 


the Court was divided in opinion, whether the words would maintais. 


an Aion or no.. 


QMitb and bis Wife verſus Stafford Executor of Stafford; Hi. 15. 
Jae. rotalo 966. Ation of the Caſ#brought upon a promiſe made 
| to 


\ 
/ 
o 


44 4 = po 


» 0 


5 C5, 


"| 
_— 
- 


Part.l. Covenant. 


to the Woman when the was ſole, in conſideration the Wornan would 
marry the Tefator, he promiſes that if the Women ſhould out-live the 
Teſfator, that then he leave her worth 1001, and they aver that 
ſhe did marry him, and after the Husband died, and did net leave her 
worth 100 [. and the Defendent pleads Now aſſwmpfit, and found for 
the Plaintiff, and it was moved in arreſt of Judgement, that by the 
Intcr-marriage the Promiſe was drowned; and releaſed. Three Judges 
for che Plaintiff, and ane for the Netendents | ; 


— 


: 


—_—_—_ - _—_— 


A 


PX _— 


The like Obſervations in Aion of Covenant. 


| Ruvy verſm Allen, & al. Mich. g Far rotxle 926; Adtibh of 

Covchant brought againſt Adminiſtrators. The breach was, 

for not repairing Houſes by the Adminiſtrators,according to 

a Covenant made by the Intefiate. The Adminiſtrators plead diverſe 

Jadgements given againſt them in Bar of the Covenant, and that they 
e-not aſſets oyer, >: 


ft verſis Savil , Trin. 7 Jac. rotulo Aion of Covenant Rent arrear, 


19 


brought upon an Indenture,upon a ſpecial Covenant to pay Rent 2 Pea in 


at certaiti Days therein ſpecified and reſerved. The Defendent pleads 
that no'/Rent was behind. The Plaintiff Demurrs to that Plea ; and 
it was held by the whole Court to be-a bad Plea in Covenant ; for by 
that Plea the Defendent confeſſes the Covenandbroken, and that Plea 
tends but/in mitigation of Damages. : 


MJ verſus Watr, Paſch. 17 Fac. vel 7. Fac. rotalo 1532. Ak 


on of Covenant b ht for a Reot-charge granted tor the life 


of; an-Eſtranger, and for halt a Year after to be paid at the Fealts .bf 
the —_— of the Virgin Mgry, and Saint Michael thei Arch» 
angel, and aliedge that the Eſttanger died in Februaty , an@ that the 


Rent was not paid at the Feaſt of the Annunciation, and ſo the Cove> * 


nant broken : The Defendent demarrs, pretending that the Rent was 
not dye, until half a:year after the death of 'the Eftranger, and not at 
the Feaſt, but the Court held the contrary. And if the Grantee had 
dicd; his Heirs ſhould bave hadit, during the Life of thg Eftranger , 


becauſe it was payable to him, his Heirs and Executors. If I grant | 


an. Annuity for Life, and twenty years after, theſe are two ſeveral 


Covenant 


Grapts, and the Executor ſhall have it after the Death of Tenant for Diference | 
Lifc. And Sir Edward Coke ſaid, When an expreſs Covenant is made venir and 


to pay the Retitat divers Days, an Aion of Covenant will lic before m_ _ 
| D 2 all Gio 


20 Covenant: PartI. 


Difference 'g11 the days'of payment be paſt 3 but an Aion of Debt-will not lie 
venant and ' Until all -the- days be paſt, -and that inſuch caſe Debt doth proper! 


Debt to lie upon a Grant of an Annuity for life or years,”H. 7. Eliz. rotwle 
gos. | | 


Breach af- Am verſus J reſham, Hil, 5 Fac. rotulo 21 45. The Indentures of 
ene of — Covenant were made oi bs T. Treſham, EF, Lord Stourton, Me- 


 Farty that vie}, T. and the Pefendent, -and the Lord Stonrion, and Meyiel never 


the Inden= ſealed the Inden ure, and mention thereof was made in the Count , 


cure of Co- Videlicet, which Lord Stowrton and Meriel were partics to the (aid In- + 
denture, but never ſeated. The Caſe was Sir 7.7, conveyed one Leaſe 
to the Lord Stoxrton, and to. the aid Meriel, and by the. Indenture 
brought into the Court , it was covenanted, that the ſaid T. T. M. 
and L, or one of them at the time of the cnſealing and delivery of the 
faid Indenture, was lawfully poſſeſſed of, and in the Mannorgf, &e. 
And Covenant that the Defendent, his Executors and Afigns, might . 
and ſhould quietly have and enjoy the faid Mannor clearly and a 
hutely freed and diſcharged, or otherwiſe upon requeſt ſaved harmleſs 
from all incymbrances and former. Bargains bythe ſaid FT, $, E, M. 
and the Defendent or any of them : and the breach 'was, that 'the 
Plaintiff was damnikied, for that the ſaid M. that had the State.did not 
ſeal, and adjudged good. 7 | 


Tot verſus Lord Saint- Jobn, Mich. 7 Jac. rotuld 3214. The Plain» 
tif had the Reverfion of two Houles, -one in Fee, and the other 
for years, and makes a-Leaſe for years, with Covenant for Reparations 
af both Houſes, and Queſtion was, whether the Plaintiff- ſhould have 
an AQtion or ſeveral Actions, and adjudged that. he ſhould bave a 
 joynt Acjonfor both, 
* . 


Covenant Ihher verſus Ameers, Hill. & Jae. rotulo 1061 Adtion of Covenant- 
thes again. Þ brought againſt the firſt Leſſee after he had ned over his 
ſee upon term for,not repairing : and the Queſtion was, if an Action of Cove- 
cen nantwollld notlie againſt the firſt Leffee upon a Covenant to repair the 
made by the FJouſes, &'c, who had afligned his term to another, whom the Leſſor 
a—_ accepted for his Tenant, and received the Rent, and ke ſuffered 
the Houſe to be conſumed by fire, and if the Covenant by ſuch Ac- 
ceptance were gone as: Debt, for the Leſſor is barred of his Action of 
Ts. Debt for Rgpt againſ his firſt Leſſee, after he hath aſhgned ,” and the 
venant and Lefſar accepted the Rent of the Aſhgnee. It-I Covenant that L my 
Debt. Executors, Adminiſtrators and Athgns-ſhall pay the Rent, if I af 
Ggn over my Term, and the Aſſignee pay the Rent tothe Leſlor,, yer 
the Covenant lieth againſt the firſt Leſſee 3' otherwiſe it is where Rent 
5 reſeryed, and no Covenant to payit, there, if the Leſſor. acecpt tho 
| p Q Rent. 
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, Covenignt : and Sir E. Coke ſaid, that/i 
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Rent of tfic Kffignee, the AQion will not te agafhit he Executor of 
the Leſſte 3 and Judgement aftera Demutrer for. the Plaintiff, that 
the Aion would well lie. -.* 17 1  Jremn 


IT 7 Alter verſur Decanum & Capitulum Norwict,, Tris. g; Fac. —_ *] 
rotulo 1414. AQion of Covenadtt brought upon an expreſs Lea is- 

Covenant in a voidable Leaſe;"and pe ftion, was, wherher the. 8006 
Covenant be good; the Leaſe belng v6id 5 Ind. itwas adjudged; Tri: 
10 Fac. that the Action would lie, although the Leaſt were void; 
and Mape's Cafe was cited, which was, Mapes made a Leaſe of a Par- 
ſonage of D. for ſeven years , and did Covenant to' ſave the Leſſee 
harmteſs againſt B. the Parſon, &«. in that Caſs it was held, if the Par- 
ſon ſue the Covenant by right or wrong', an. Aion lies upon the 
f the Keaſe Were vriginally 
void, yet the Action of Covenant would lit ; for elſe a Pear miſchief - 
might happen 3 fora Dean might, as to day, make a Leale to one, and” 
keep it ſecret, and'to morrow make another, and Covenant to enjoy. 
it, and ſo avoid the ſecond. Leſſte. If a'Leaſe be good at the beginning, 
and become vojd after,” their,cerminxr, is 'the mitniber of years, other- 
wiſe, where it 'way void at the'firft; if 's Dean and Chaptewmake-a 
Leaſe contrary to the Statute, and reſtrve'x Rene, ir ſhall nit be void 
againſt them, ſo long as the Dean liveth,; but againft his Succeſſor. 
The Leaſc in Queſtion was not void but yoidable. A Covenant in Law- 
ſhall go to lawtul eviction, although the Leafe be void: A Covenant 
real to Warrant and Defend, there muttbe a Title paramount, and a 
bye —_ Covenaats for Leſſtes ſhall, be taken beneficially tor. 
the Leſlrces.. phe - Fad 4 | 


Pa verſus Cowper, Trin. g Jac. rotulo 638, AQtion of Cove» Aftion + | 
nant brought upon a Covenant made by the Merchant with a —_— 
Maſter of a Ship, Videlicet, that if he would bring his Fraight to ſuch ifthe Cove-- 
a Port, then he would pay him ſach a ſarh, apd ſhews, that parrof the my per. 
Goods were taken away by Pirats, and rhat; the refidue of the Gobds formed; Pi- 
were braught to the place appointed, and there unladed, and'thit the tc to 
Merchant hath not paid, and fo the Covenant broken : and the Que. form 2 Co- 
ſtion was, whether the Merchant ſhould pay the money agreed for:, 
fince all” the Merchandifes were nor brought'to the place appointed ; 

and the Court was of opinion, that he pught not to pay the- Money, 

becauſe the agreement was not by him performed: ad | 


| C Rockhty verſns Woodward, Hill. 1 5.fde mils'2001. An Aﬀtion of Jaigemen \ 
Covenant brought upon this Writ Om TE that default in 

I John Woodward do promiſe and affuntepinto B: C.to pay'to him ſuch the, Bect+-- 

Moneys,-or other Goods, as Fofiar. my ton {tall imbefſe}; miſpend., © 
| or 
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or wie ly detain ime of his bei entice 
Tp kin ao rg. wedge We requeſt to o oo be. 


hy ma duc proof made of ſuch imbeſſeling, or wrongful de+ 
taining, in witneſs, &c. and the Plaintiff ſhews that the Defendent's 
Sondid imbeſſch, Goods of his Maſters, and (hewed what Goods, and 
left out'in, his Neclargg ion theſe words, Videlicet, apd duc proof ſike- 

Ako ſuch, ic) ſſcliog or wrongful detainh ,The Defendent 
demands 0 'of the,wiiting, and pleads that edid not ahelA $and 
ic, was tried for the Plaintift, and after Trial EXce tion taken, becayle 
the Plaintiff did nat alledgea wy proot made,and or that reaſon Judge- 
ment was arreſted, 


Ragg LAG eee roe "wifes Wiſemen Executor of, Firgh Mich, 


A Covenant 
— ant] I "Fac, route ret Covenant brought, and "the Caſe 
_ > Was this, that Pak and Lady were ſeiſed of Land i in right of his 


4o more than 
he can, 


 that(h 
- .; otherwy iſe it 1 w. by he © qQy! /- he during the terms of twenty years # 


Wiſe for term of her life, Free n together za a Leale by Decd in- 
dented, in which were. th egg s, Demiſe and Grant, . and aſfter- 
wards Fiteb dieth, the Lady ers, and ayoids the Leaſe, ; and maketh 
ane, heal ty exgupon an Hjefione Firme 1 + be 
ag dgc —_ ereli nd the ce 
fy 1 Ea whereyp BE cfſt L LN his Action.of 
Covenant againſt the Executors,of Fitch, upon the words. Demiſe 
and Grant, The Defendent gel The words were, have demiſed, 
ranted , ndgo farm letten for' years , if the Wiſe ſhould. fo long 
IVc z and Jy gement or the Dcfetrdent, A Covenant in Law ſhall not 
be extended, jo, tnake gne ne do mae than he can, which was to w 
rant it as long as he Tived, and no longer. The Law doth not bind 2 
man _ an inconvenience. If Tenant for Life make a Leaſe for twenty 
years, ovenant that the Defendent (hall enjoy it during the Terry, 
all le during his {Life for he Term endeth by his'Death , but 


by the LO, Demiſe) D 4 cion.of Covenant licth, although he ne- 


. ver eter, al this word. Demile imp phethes much as Dedi &: conceſf, 


An Aion of Covenant avg: ht,-for that the Defendent covenants to 
bring again a Ship, Perils an Damages of Sca only excepted, and he 
to excuſe himſelf, Nath, that the Hollander. in a warlike manner by 
force and arnis took the Ship; ; and much doubt was where the Iuec 
ſhouldbe tried; and the, aphnion of the Court was, that the Action 
ſhould be tried where it was laid. : | 


( Owling verſus Drery., Aion of Covenant WIR for that the 
Defendentdid not pay.a Rent,with which the | agd was charged, 


the Defendent- replics,, he'was, te. cn Pr. the Br oor pre faved / 


harmleſs, and anſyvers not the. Br &d'a  PRHgAtY, Ba 
by the whole Court. elby 
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Thy verſur Chine, Trin. 11 Fac. roteto 3394.” Aion of Coyenant & Suit in 

9. bronght, and the Breach beth at the Plaintiff ſhould 3" par aleng 

quietly enzoy the Land deiniſcd to Him, and he ſhews that Chate cx- 

hibiced a Bill m Chancery againſt him, pretending the Leaſe was made 

in truſt, and it was decreed to be- otherwiſe : And whether the exhi» 

biting this Bill was a Breach of Covenant, chexe being no diſturbance 

at Common Law, was the Queſtion :\and the Court were of opiniod, 

that it was no Breach of Covenant, for it was,no dfiurbance at Come 

mon Law, nor Entry ; and the Law could not take notige of it; and 

Judgement for the Defendent, 4P\ th 


arreſted tor 


-venant brought upon this Covenant, that.theLeſſee ſhould res deieds is 
pair the Houſe, provided {lways; and it wa$agreed that the Leſſee 2*Pectun- 
ſhould have ſuch neceſſary Timber to be allowed and delivercd by the 
Leffor, and the Breach was, that the Houſe wanted Reparations, and 
that ſo many loads of Timber were neceſſary, and that the Leſſor al- 
lowed them according to the form and effe&t of the Indenture; and a 
general requeſt laid, ang exception wastaken to the Declaration, for 
that the Plaintiff did not alledge a ſpecial requeſt to the Defendent: and. 
that it was, Jaid in the Declaration, that a-ſtxapger byought the Fimber, 
which was held to be naught by the whole-Court, for it amounted to: 


F& verſus Tailor, Paſch. 11 Fac. rotul 135%, An Action of Coe J2dzement 


an Entry upon the Leſſee*s Poſſeſſion. - . 

Exception taken to a Breach lajd in Coyenant for Repairs, becauſe 
it was generally alledged, and not ſhewed: in what, but being after a: 
Verdi&jt was helped by the opinion of the whole Court. 


"THY verſus F{ſex, Trin. 12 Fac. rotulo 2 :31- Action of Cove« Jos che 
nant brought upon theſe words, covenant, promiſe and agree, nd hews * 
that the Leſſecſhould quietly occupy and. enjoy the Lands demiſed', notby what 
for and during the term of ſeven years : and the-Plaintiff (hews that lon 
an eſtranger entred upon the Land, atid hews. hat that be. entxed by 
Title: and the,Court was of. opinjon that *it was. naught, becauſe is 
did not appearthat he had a good Title tocnter, Dedit &.conceſſit, ime 
plyz warranty for Lite 3 and Judgement was given ſor the Detendent, 

uſe the Breach was naught, | | | 


, 4 L 


te verflet © , "Adibn of Cancel? Lo 6 andthe Land: . YF 
H a ar Waſor ali, Willw Dn de od, and the Venn. 
was de viſiede With) Undtrwood,and it was alledged by the Defendent, 


that the Venh was miſ-awarded becauſe it was not of Yefton only , 
but the Court wag of a contrary opinion, that.it. was well awarded, 
and Judgement for ghe, Plaintiff. 2240 WIL of 
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24 Acconnt. Part 1, 


| (CAlilion & al.perſus Smith, Exec. Smith, Trin. 17 Fac. rotule 1849, 

Adion of Covenant brought againſt the Defendent,and the breach 

of Covenant. allgdged to be in the time of the Executor : and the 

Judgement was.cntred of the Goods of the Teſtators ; the breach was 
tor plowingof Land contrary to Covenant. | | 


Ident verſus Took,, Hill. 13 Fac. rotulo $26: AQion of Covye- 
R nantbrought to diſcharge the Plaintift of a ſingle Bill, in which 
he was bound for the Debt of the Dcfendent, and he alledges for 
Breach non-payment, and i Suit and Recovery at Law for the Mo» 
ney which remained in force, The Detendent pleaded,that he paid the 
'Money at the Day , and thereof gave the Plaintiff notice, before the 
,purchaſing his wit, the Plaintiff demurrs 3 and the Court held the 
.Plea naught, and Judgement for the Plaintiff. 


—— — 


upon a Plea, 


ATions upon Acconnt, 
Jann wetng ” F [loughhy againſt Sal. An Adion of Account brought w 
nor be given ; , . . . . 3 
in Evidence :gainſt the Defendent, as Receiver of the Plaintiff's Mo» 


— ney. The Defendent pleads, that he never was Recei» 
[fendent was VET, where he hath a Releafe from the Plaintiff, whereby he ſhal] loſe 
never 2 Re- the” benefit of his Releaſe, for that he cannot. give that in Elidence 
Plaintiff's upon ſuch iſſue; - - At - 
Money. The Proceſs herein is Summons, Pone & Diſtreſſe , and upon a Ni- 
=_ oo hil returned upon the Summons, Pone, or Diftreſſe, the Out-lawry lies, 
are ſar, Ae. the Proceſs is returnable from 15 days to 15 days, and an Eſſoyn lies, 
cant andDi- In this Action there are two Judgements, the farſt, Judgement is, 
Account - that the Defendentſhall account, becauſe, he hath not accounted be- 
ro Judge” Fore 3 in'this firft Jatgevenr, the Paint (hall, fot recover Colts. os 
upon a Ni- Damages, but a Cap! 47 4H computend. (hall jfſue, andcif a Nan eft in 
" Proceſs yentus thall be returned thereupon, then an Exigent : and when the 
!awry lies, Defendent by the rigor of the Law is impriſoned, yet the Court doth 
in- favour of the Defendent take Bail, for he ſhall account before 
Auditors, which the Court ſhall appoint, which hall be.the Officers 
of the Court tq auditthe, Actount 3. and he. hall, appear from dayto 
day before the Auditors at every fay and place {ſigned bythe Audi- 
tors, until the Account ſhalt be determined , and before the Audi- 
tors the Plaintiff or Defendent may 'joyn Tue or demurrupon the 
Plea pleaded before the Auditors , and if, any. of he parties ſhall 
make Default, and ſhall not appear, rheti' if after Appearance the 
De. 
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Part I. AGions of Account. 25 


Defendent ſhall aot plead, or if he ſhall joyn iſſue ,- or joyn.in a De- 
murrer,: the Auditor (hall certifie that to the Court, and the Court 
ſhall proceed to the matter certified by trial of the Iſſue, if it be joyn- 
ed, or by arguing the Demurrer as the cauſe ſhall require ; and if the 
Plaintiff ſhall make default, or ſhall not proſecute,or if the Defendene 
ſhall not anſwer, they may commit him to the Fleet z, and if Verdict 
paſs for.the Plaintiff, Colts and Damages ſhall be recovered, by rea- 
ſon of the igter-pleadings 3 and the Plaintiff ſhall recover his Goods 
or Moneys demanded, with his Coſts and Damages and a fi, f#. or 
Elegit, ox cs. ſa. ſhall be*awarded, and if a Nox eft inventys be return-. 
ed, then an Out-lawry after Judgement. 
An Account againſt a Bailiff of Lands ſhall be brought in the Coun- actonat a 
ty where the Lands lic. 7700 _ 
In every Caſe in Account where an Attachment may be returned, 
an Eſſoyn lics. 
Where the Defendent is charged to account for Moneys received J5* Def 
from the hands of the Plaintiff, the Defendent may wage his Law , wage bis 
and likewiſe for Goods delivered to be ſold z but it is otherwiſe where R*# the 


the Receit is by the hands of a Teſtator, or of any other ghan the fe mane 
Plaintiff, proprias, 


That after a year ad a day after Judgernent given, every Action wore. 
ſhall be revived by Scire facias, which is given by the Statute, for in all 
Actions at Law, if the Plaintiff ſhall not obtain his Execution with = 
ina year and a day, he ſhall be driven to bring anew Action. 

Or if a Defendent be charged as Receiver by Indenture, he ſhall not 
be admitted to plead, that he was not a Receiver. | | 

If the Plaintiff die before the ſecond Judgement, the Writ ſhall a- 1 Accome 
bate, and no Scire facias lies for the Executor, if the Defendent die SO a- 
before the ſecond Judgement. Death. 

If twobe adjudged to account, and a Ca, & exfs. iſſue, and one 
appear, and the other be out-lawed , he that appears ſhall account 
alone for that thePlaintiff*s Proceſs is determined againſt the other : 
and fo if one die, the other (hall account alone; and if one be ad- 
judged to account, and will not , he ſhall be committed to the 
Fleet, ; 

That if I deliver Goods to one, to the value of 160 /. to traffick . wwe. 
with for my uſe, and he ſells them for 107. I have no remedy z but 
if my Bailiff buy a thing' for 10 4. which is not worth it, he ſhall not 
be allowed it. w 

Accouny lies not before a Sheriff, for that he can aſſign no Audi- we. 
cors, , s 
It two be joyntly poſſeſt of Goods, and one of the two deliver the 
Goods for Merchandiſe, he only ſhall bring the Action, 

An Account lies not againſt an Exccutor or tatant, Nets, 

E An 


® a 


26  Hfions of Account, 


An Account lies not for a Park of Deer. 
Matter ia Matter that is in diſcharge of an Account, ſhall not be pleted in 
—_ Bar of the Aion; for the Judges are Jadges of the Action, and not 
thall nor be of the Account. 
= mos If Money be delivered to render Account (an Account lies) but 
if it was delivered to keep until the Plaintiff hall require it 3 Account 
-_ doth notlie, but detinue. o* ; 
———_ Tf the Plaintiff account of Witneſs upon the Receit, tht Defendent 
"IA ſhall not wage his Law. 
: If an Account ſhall be brought for Goods, - in the Declaration the 
Plaintiff declares, that they were in his houſe, whereas indeed they 
were not, it is good, : 


Part T. 


Arrington verſus Dean, Hill, 1o Fac. rotulo 3230. Action of Ac- 

2 count render brought againſt the Defendent for the Receit of 
- Money by the hands of one Rotheram for 200 1; The Detendent 
pleads that he was not a Receiver for to render an Account : the Jury 
find it ſpecially, that Rotheram was indebted to the Plaintiff in 200 /. 
and the Plaintiff required the Defendent to receive the (aid 200 land 
the Defendent required Retberam to pay the 2001. and Rotheram 
upon Requeſt to him made, deſires the Detendent to borrow of any 
perſon 200 1. and to pay the Plaintiff, and: tind that the Defendent 
did borrow 200 1, of one Stanbop to pay the Plaintiff; and Rotheram 
became bound to Stanbop for the payment of the ſaid 2001. and that 
the Defendent appointed his Wife to pay the Money to the Plaintiff 3 
and if upon the whole matter, &*c. and Judgement-was giyen, that the 
Defendent was a Receiver. | 


—_— TH Earl of Cumberland againſt Hilton. The Ckrk that entered the 
amended af- Cauſe had omitted the Charge which was 400 I. and it was 0- 


"0 verdi®. nitted in the Roll, and Niþ prizes: and after a Verdi, Exception 
taken, and mended-by.the Court, 


_—_— 


Alſiſe. 


No Tenant 
Sfthe Writ and Elmer: The Defendents come and ſay, that there wasno Te- 
wn ? nants of the Tenements put to the view of the Recogniſors of the 


wards, and Aſſiſe aforeſaid, nor at the time of purchaſing the Writ, to wit , 


Sy, 90 fach a Day, BOT any time after 5 and this they . are ready te verific 3. 


j* 


'Nan Afliſe, Trin..29. Facobi, retwle 27: brought agajaſt Thackzr - 


and . 


xz Aa. 3. +. A. Dowd ad. a. .A@_-_M. 


Aſſiſe. 


Part I. 
and pray jagament ; and if ſo; then they ſay, that they have done no 


injury or Diſfleiſin of the Tenements with the appurtenances tq the 
faid F.T, and put themſelves upon the Afﬀiſe; and the ſaid IT. doth 
ſo likewiſe ; therefore the Aſhſe was taken between them 3 and there- 
upon the Recogniſors of the Alliſe ſay, that the ſaid E. E. at purcha» 
ſing of the Original Writ of the Aſhſe, Videlicet, ſach a Day, were Te- 
nants of the Tenement aforeſaid, with the appurtenances, as of his 
Free-hold 3 and that the ſaid F. T.was ſciſed of the Tenements afore- 
aid, with the appurtenances tn his Demeſn, as of Fee until the (aid 
E. did unjuſtly, and without Judgement deſlciſe the ſaid F. but not 
by force and arms 3 and aſſeſs Damages to 12 d. and for Coſts 6 d. and 
Judgement given that the ſaid F,, ſhould recover the Sciſin of the Te- 
nements aforcſaid againſt the ſaid E. by the view of the Recogniſors 
of the Afbiſe, and his Damage, &c. 

An Afiſe brought, and the Grant was of the Herbage and Paun- 


age, &c. and whether this were good orno : ſome held it void, for 


the incertainty of the Grant, when it ſhould begin ; Sir Edward Coke 
held the Grant good ; for it the King make a Leaſe for Life, and 
granteth the Land without reciting the ſtate to one for life, this is 
a good Grant for Life of the Reverſion, to begin immediately after the 
Death of the Tenant for Lite, | | 

Trin. 7 Jacobi, rotuls 35, An Afsiſe brought for the Office of a He- 
rald, at the Funeral of the Earl of Exceterz and the great Queſtion 
was, where the view ſhould be made 3 it was alled ged, that it ſhould be 
made in the place where he exerciſed his Oftice,but the Court doubted 
of that z but they were examined of the view made in the Abbey of 
Weſtminfer, being the place where the Funeral was performed ; and the 
Court were of opinion, that in Dower, where Tithes are demanded, 
no view lies 3 for of things that are inviſible, no view lies, but the Te- 
nant in ſuch Caſe ſhall be denied it, 


Ir William Saint Andrew brought an Afiſe de Darrein Preſeutment, 
againſt the Arch-biſhop of-Tork, the Counteſs of Shrewsbury , 
and . H, for the Church of O. in the County of Now, The Arch- 
Biſhop and H. appeared, and the Counteſs did not appear; and 
though the Counteſs made Default, yet the Afsiſe was not taken a- 
gainſt her by Default, but a Reſummons was awarded againſt the 
Counteſs, and the ſame Day given tothe Arch-biſhop, and H. and a 
Habeas Corpora againſt the Recpgniſors. And Note, the Tenants that 
appeared pleaded in abatement , that a Writ of Quare impedit for 
the ſaid Church was hanging in ſuch a Court between the ſame par- 
ties, and the Aſciſe was brought afterwards; and with this agrees the 
Regiſterz and it was adjudged a good Plea, The Writ way returned 
in this manner, leg. de proſequend. Jobn Deo,Richard Koo, The within 
E 2 . " named 


Note upon 
> King's 


view to be 
there where *© 
the Office is 


performed. 


Another 
VWrie 


abatement, 


Aſſiſe. Part T: 


" named Arch-biſhop and Counteſs are attached, and cither of them is 
/ attached, per Pleg. H.S.N, F. And the within-named H. hath no+ 
thing in the Sheriff's Balliwick, -by which he may be attached, nor 
hath a Baily within his Liberty, nor, is therein found : and the reſidue 
of the Execution, &c. and Judgement was given,that the Writ ſhould 
abate: and the like was in the Earl of Bedford's Caſe, where two 
Dnare impedits were brought one after another, and the laſt Writ as 
bated. 


Aſiſeraken JF Lovelace verſus Baroniſam Deſpencer, & R. Harry Clericum , 
bor yt « Trin. 12 Fac, rotmlo 74. de Darrein Preſentment for the Church of 
v9, and the M, And the ſaid H. being ſolemnly exated came not: and the 
other Te- , 
nant pleaded Sheriff made a Return, that he was ſummoned by 7. 0. and I.C, 
in Abare- and thercfore the Alliſe was to be taken againſt him by Default, but 
mn the ſaid Baroniſh. by T. her Attorney faith, the Aſhſe ought not to 
rherewas2 beſo taken, and confeſſes the ſaid 7. was the perſon laſt preſented , 
4:: depend- but conveys a Title to her felf of the Mannors 3 to which the pre- 
ing. ſentation belongs, that being ſo ſeiſed, the Plaintiff in the Afſiſe by 
uſurpation preſents the Clerk in the Count, whereupon the Defen- 
dent brought a Pare impedit, and hanging the Wrir,the Clerk in the, 
Count dies, and the Plaintiff preſented the Clerk that made Default , 
who by vertue of that preſentment is yet Parſon of the ſaid Church, 
by which ſhe is feiſed of the Advowſon, as in her former Eſtate ; and 
ſo ſhe ſaid, that the-preſentment of. the faid 7. by the faid L. made, 
ought not to prejudice her : and a Nemurrer upon this Plea 3 and that 
the Aſhſe ſhould remain to be taken, &c. for want of Recogniſors;and 
the Sheriff was commanded to diftrain them, &-c.. and Judgement gi- 
Ne:s, ven, that the Plea was good: but quere of the Declaration, whether 
fuſicient, becauſe it was not alledged that he that preſented was ſeiſed 
| of the Advowſon, 
The King -Paſch. $ Jac. rotalo31. An Afſiſe brought for the Office of Clock- 
cannotereate keeperof, and it was held, that it muſt be an ancient Office; and be- 
the Queen , Cauſe they could not prove that it wasan ancient Office 3 the Plaintiff 
who may was non-ſuitzand the Plaintiff (hewed a.Grant of the ſame in E.6.timez 
aft. but that was held no ancient time. 
Paſech; 6 Jocobi. - It was held by the whole. Court, that an Aſliſe of 
Sadler to the Queen-would not lie, being granted to one by the King; 
but was held void by the whole'Cburt 3 Br the King cannot make an 
Officer to the Queen, andy the Patent-no'place'was Expreſſed where 
he ſhould enjoy and exercife his Office, and*take the profits,and there- 
fore the-Jury conld not have the view; and for that cauſe an Aſliſe can- 
aot be taken : -and-if-the King ſhould grant the Office.of Uſher to his 
Soa-the Brince, an Aſiſewonld-not lie, | 
Av: Alsi(o-brovght againſt Demetrius, the -Phintiff-was:non-ſuir s 
. E ang: 
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Cod 


Part T. Audita DQuereln, . 29: 


and. demetriurs moved to have Coſt, and it was denied by the whole x, conina 
Court, becauſe an Aſie is not within the words of the Statute. nn in 


Audits Duerela; 


Ird verſus Kirton, Trin, 13 Facobi, rotulo 3118. An Audita 
Dxerela brought, and the Caſe was this, Bird and Mills were: 
bound to Kirton, and Kirton makes a Bond to Mills in the 

ſfumm of 100 f. that if Mil's be not ſued upon the firſt Bond, then 
that ſhall be void; and it was alledged that Kirron did boch ae, 
Mils and Bird, and that he had no notice of. the ſecond Bond , 
that he might have pleaded it, and ſopretends that the ſecond Bond 
ſhould be a Defeaſance of the firſt ; and. Judgement was given for the 
Dcefendent. | h, 


Eck brought an Audita Yuerels, and ſurmiſes the matter follbw- The Court 
ing, that Beo# Adminiſtrator of C. brought his Action'of 'Debt —_— 4 

upon an Obligation, and before Judgement,that Adminiſtration was furmiſe be 
revoked;and Adminiſtration granted to another; and notwithſtanding * 
the Revocation, he procured Judgement, and the ſecond Atlminiſtra- air 
tor releaſed; and the reft brought an Fudits Zxerels upon the Re- 
teaſe, and the Court would not grant a'Superſedeas, becauſe the Re- 
vocation was but matter of fait, for the Revocation' was not under 


Seal, and the firſt Adminiſtrator might appeal. 


— — a 


Caſes in Law, and Notes. 


knowledge the Fine before one of the Juſtices, and the other ac» __ 


knowledge by Dedimm, or before-another Juice, that Fine can- 
not be proceeded-npon theſe two- acknowledgements - by the opinion A writ of - 
of the Court, Co-enant * 
A- Writ of Covenant was-brought- againſt three-men, and -thtir gnougie #” 


| a Writ of Covenant be brought againſt;two, and if one ac» 


| Wives, and only two men and their Wives acknowledged. the Fine, han ac- 


and che other Husband ahd Wiſenever acknowledged, and.the F ine I 
wasfued as the Fine acknowledged by all,:and it was dclized the Fine op 
"" might yicg. 


* 


Caſet in Law, and Notes. Part I, 


might be amended,and the Man: and. Wife that did not acknowledge 
might be put out, but the Court would not. grant'it, | 
Leaſe made If I make a Leaſe for years, reſerving Rent, during the Life of A, 
ring the 1ife and B. if one of them dic, the Rent is gone. 1f 1 make a Leaſe for 
CY Life, reſerving a Rent to me and my Executor, neitherthe Executor 
ſee is ended, nor the Heir (hall have the Rent. Juſtice Walmeſley held this difference 
in making a Leaſe to two, during their Lives, if one die, the other 
ſhall have itz otherwiſe it is if it be made to one during the Life 
-of two, and one of them die, in this Caſe the Leaſe is ended : and 
there is difference between a Reſervation of Rent and Leaſcs for Reſer- 
vation is according to the will and pleaſure of the Leſſor ; and Juſtice 
Walmeſley aid, if a Leſſee for years granteth a Rent to A, during the 
Life-of B. and C. this Reſervation is good: although one hould lic, 
which Sir. Edward Coke denied : and Judgement was given for the 
Plaintiff, in Hil's Calc. 

_ If I make a Leaſe for years, reſerving a Rent, and then I grant,de- 
miſe, and to farm let, Reverfionem domus, for years, and the Rent, to 
have and to hold the Reverfion, and the Rent from a time paſt, if 
the Leflee cannot get an Attornment, yet it isa good Leaſe in Re- 
verſion, and (ball take effect after the end of the tirfi Leaſe; Haben- 
dum terram & habendum reverſionem eft terra reverteys, and no diffe- 
rence. | 

aca of If the Husband with his own money purchaſeth for his Wifes 

Joynture. Joynturxe Land, to them and the Heirs of their two Bodies, the Re- 
mainder in Fee. to the Wife, and they have Iſſue two Sons, and the 
Husband dieth, and the Wife ſuffexeth a Recovery to the ule of the 
youngeſt Son, the eldeſt Son notwithſtanding (hall have the Land, by 
the Statute of Joynture. = : 

Nets bee, Hill, 6 Jac. It I ſet out my Corn, and after take it away, the Par- 
ſon may ſue me in the Spiritual Court,or bring an Action of Treſpaſs 
againſt me; but if-the Parſon ſue in the Spiritual Court a firanger for 
taking away the Tithes which were ſet out, this is a Premuxire in the 
Parſon. X 

Difference Tenant at will ſhall-pay his Rene when he holdeth over his term, 

berween TE 1,1t Tenant at ſufferance ſhall not pay any Rent if a man hold 0- 


and SS. his term, and pay' his old-Rent, 'he ſhall be accounted Tenant at 
ha will, P11: 0t; } (tf) | 
=o Net For one joynt Bebt, or one Contract, you cannot plead Nil debet, 
cannot have for part, and demuy for the reft.3- for he pleads, Nil debet , and the 
&-era\Pleas. matter in Law is reſerved. | | SIG | 
Neta, *Licet ſepins requiſinis, is, a{ufficient Requeſt upon a Bond, becauſe 
it is a Debt. TY Et "18-4 
Nuts, Untoan Action brought againſt aan upona Bond, pleads Deins 
age: the Caſe was this,that when the Obligatian was ſcaled abd deli- 


vered 


— 


Part I. Caſe in' Laws, and Noter. 31 


vered, the Defendent was offull-epe, 'but at the time when the Bond 
boxe Date,he was under age z and at the Aftiſes the Judge there ruled, 
that the time of making the Bond, was when the Bond was ſealed , 
and not when'it bore Date, | 

The Court were of opinion, that where a Biſhop holds Land dil- we, 
charged of Tithes, and he makes a Feoffment of the Land, the Feoffee 
ſhall be diſcharged of Tithes3 and the like, if the King hath ancient 
Forreſt-Jand diſcharged of Tithes, and the King,grangs this Land; the 
Grantee is diſcharged of Tithes; and it is a general Rule,that he which 
may have Tithes, may be diſcharged of Tithes. h | 

If 1 let Land for years,zeſerving Rent, if I command one to pnt his If com- 


Cattle into the Land,1 cannot diſtrain them, for my commandment” is J229pne®® 
a wrong, and an Aion of Cale will lie againſt the Commaader. ſoaks, an A- 
107 w 


If I made a Leaſe, and bid the Tenants cut down the Trees, yet 1 jje againt 
may have an Action of waſte againſt my Leſſee. Tn Sir " Cheydex's me. 
Cale, the commandment to take Poffeſsion was void, unleſs he had 
commanded him to expel the Tenant, and then he might joyn either 
to diftrain, or bring an Aﬀion of Debt, tor the Leaſe was made by him 
and two more. T 

28 H.$. It I make Leaſe to the Husband and Wife, and they cove» wife nor 
nant to dono waſte, or repair Houſes , and the Husband dieth, and —_— 4 
the Wife ſarviveth, ard holdeth in, if the Wife commit Wafte,or not venants of 
repair the Houſe, no Adion lieth againſt the Wife 3 but to ſuch a Leaſe ******- 
the Witeis tied to pay the Rent, or to perform a Condition madeby. 
the part of the Leflor, but not obſerve or perform Covenants of the 
Leflee. 

Paſch. 10 Fecobi, The Court much doubted, whether one that had #%*«. 

a Park, and-uſed to pay one Shoulder of Deer for all -manner of 
Tithes, and the Park is dif-parked, ſhould pay Tithes in kind or. 
not. 

For Wool and Lamb, no Action lies upon the Statute for not ſet- xe 1%izn 
ting out of Tithes, for they are nopredial Tithes : and no Aion lies $7," 
upon this Statute for ſmall Tithes, 

An Adminiſtration granted durant.minori etate execut. is not with- adminiftra- 
in the Statute of 21 H.8. And by the Civil Law the Judge may after *>grances 
Adminiſtration by him granted, revoke it, and grant it to another, noriry not 
And if an Adminiſiration-be granted to a Feme Covert , yet ſhe ſhall within the” 
ſue in their Court as a Feme ſole, One Briefly married an Admi- H,8. . 
niſtratrix, and entred irito Bonds'for the Inteſtate*s Debts and after + 
wards the Wife leaveth her Husband; and refaſeth the Adminiftra- 
tion, and it was granted to another, and\.now-B, praycth a Prohibi-- 
tion, for that he may be ſued for Debts, and denicd by the Court,un- 
til he be ſued. This Adminiſtration was fnft- granted by DoQor B.- 
and after by him reyoked, and a-new granted by .bim to: the Wifes ; 

; Rrothex.. 


= 


32 Caſes in Law and Notes. Part I. 


- Brother, and afterwards he rovoked that, and eſtabliſhed the firft Ad-» 
miniſtration and-the Appeal. . -- -, Os | ' 

A Feoffment in Fee by Deed indented, Rent reſerved, it is good; 
but without. Deed cannot reſerve Rent. bes i [ 

Note If Land bedemiſed by three, upon condition to pay them 1007. e- 
qually to be divided,and one ct them dieth, his Exccutor, or Adminis- 

' Jirator (hall have-the Money : and ſoit is, if one were bound to pay 
Money. 
Or dinaries The Commiſſary granted Adminiſtration of the Inteſtate's Goods to 
YN rae the Wite, and did make a Divident of his Eſtate-to ſome of the reſt of 
of them- His Kindred 3 and. this was held not to be warranted by Law, and 
ſelves more than theOrdinary could dozbecauſe the Adminiſtratrix is charge- 
able to pay all Debts and Promiſes of the Inteſtate, and to bring up 
his Children, which ſhe cannot do if the Goods be taken away 3 Ub; 
 delinquit gibi punietnr, 
If a Copy-holder of Inkeritance accept a Leaſe for years of his 
Copy hold , the Copy-hold is gone by the opinion of the whole 
Court, | 
Legacy of Tf a Legacy be granted of Land, this ſhall not be ſued for in the Spi- 
Land fa. ritual Court 3 butif one by Will deviſe Land to be (old for payment 
for in Court 'of Legacies, this ſhall be ſucd for in the Spiritual Court by the opinion 
Chrikia® of the whole Court, 
7 Nota, If two Fulling-Mills be under one Roof, and a rate Tithe paid for 
For Tithes, the Mills, and after you alter theſe Mills, and make one a Corn-mill, 
your Rate is gone, and you muſt pay Tithes in kind 3 or it you have 
but one pair of Stones in your Mill, and pay a Rate for them, then 
if you put on another pair of Stones, new Tithes muſt be paid in 
kind. 

No:a, If one in Fee make a Leaſe for Life, and after granteth a Rent- 
charge, it the Grantor's Cattel come upon the Ground, may diſtrain 
them, although I cannot diſtrain the Tenant in Poſſelhon, but the 
Grantor cannot avoid it. If the Condition of a Bond be to diſcharge 
a Mcſſuage of all Incumbrances, then one may plead generally , that 
he did diſcharge it of all Incumbrances but it it be to diſcharge it 
of ſuch a Leaſe, then T muſt ſhew how. 

Kata, It a man deviſe his Trees to his Executors to pay his Debts,the Ex- 
ecutor muſt in convenient time cut down the Wood. And fo if a man 
(cl his Trees, the Vendee mult fell them in a conycnient time, 

Recital (hall If I grant you out of my Mannor, 10 4. per ann. and recite but five 
_ on pounds, the Recital (hall not diminiſh; the Grant, And ſoif I grant 
you ten pounds out of my Mannor, and recite 20 4. this ſhall not en- 
large it. . 
Ii I Enfeofftwo of Land, babendum to one in Fee, and babendam to 
the other.in Fee, they are Tenants in common. F 
n 
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In«the Court of Wards, one Dynacke was a Purchaſor by Bargain *««- 
and Sale, and before inrollment D. dies, and after his death the In- 
denture was inrolled 3 the Queſtion was, whether his Son (hall be in 
Ward for the Land 3 and it was adjudged,that he is Heir to the Land, 
and is in by the Statute of 27 Eliz. of Bargains and Sales, and not by 
the Statute of Uſes, | 

My Lord Hobard held, that if an Executor pay a Bond made upon Money pail 
2 uſurious Contra, it ſhall be a Deveſtavit in the Executor 3 and if —_— 
he be bound to preſent one to a Church, and he preſent one upon a — 
Simonaical Contra, the Bond is broken. | fo — 

Hill, 10. Fae. Reſolved, if one make a Leaſe of a Mannor, reſerving Proporti«- 
Rent, and afterwards the Leſſor grants the Reverſion of forty Acres Rene. 
thereof; now if an Adion of Debt be brqught by. the Grantee,he may 
aver the zgtc of the Acre: and if the Defendent plead N11 debet per 
patriam, the Jury ſhall rate the value, and although the value be found 
leſs by the Jury than the Plaintiff ſurmiſeth, yet the PlaintiF (hall re- 
cover after the proportion. 

For Ads in Law no Attornment is neceſſary : as if a Leaſe made for No Attorn- 
years, referving a Rent, which is afhigned toa Woman for Dower,ſhe np ny 
ſhall have the Rent without Attornment, In Cambel's Caſe upon an inLaw. 
Elegit returned, that the Leſſor was ſeiſed in Fee, and that by vertue 
of the Judgement the moiety was delivered to the Plaintiff z and for Ne. 
the Rent reſerved upon the Leaſe for years before Judgement , the For Tithes 
Plaintiff might have Action without any Attornment, 

If a man top a Tree under the groweth of 21 years,and ſuffer the 
body to grow and afterwards when the boughs are grown out again, 
he doth lop and top it again,He ſhall pay no Tithes,although the Tree 
was not priviledged at the firſt cutting, by the opinion of the whole 
Court, 

If a Debt be recovered in a Court of Record, that Debt cannot be aſ= Nee. 
ſigned over to any man by the opinion of the wholeCourt, Mich.1oFac, 

Paſch, 14. If Money be to be paid,upon proof made, there the trial —_— 
ſhall be the proof to be made before ; but if it be to pay money within extends. 
3 months after proof, there proof mult be made firſt : but if it be up- 
on proof before A. then proof being made before A, this extend- 
ing proof ſhall tie the party : but Warbzrton held the contrary, and 
he' reſembled this te a ſurmiſe to have Prohibition , which is no 
binding proof, for the Jury may paſs againſt the proof in the ſurmiſe ; 
when a Bond is to pay Money upon proof , this is a legal proof by 
Law, if it be laid generally to be paid by proof if it were by proof 
before two Juſtices, or two Aldermen, this ſhall be intended a ſufk- 
cient proof, when the Action ſhall be brought upon a Bond ; and if 
theDetendent ſay, that due proof was not made, then they ſhall fay, 
that before the two Juſtices, &c, it was proved by Teſtimony before 

F them, 
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them, -and chen the Judges ſhall judge whether jt be a ſufficient proof 


No:s. 


Difference. 


or not. | 

It 1 deviſe Lands to my Exccutors for three years, for the payment 
of my Debts, this is Aﬀets in the Executors hands ; But it I deviſe 
my Land to be ſold for the payment of my Debts, it is no Aﬀlets before 


it be (old. 


Nota, 


| Mich. g Facobi. It was beld in the Common Pleas by the whole 
Court, that in the Ring's Caſe, the conſideration of, the Money paid, 
is never to be proved. Likewiſe ina common Caſe of Bargain and Sale 
in conhderation of Money paid, where in truth none was paid, yet it 
is good, and the Bargaince is not tied to prove the payment; for the 


Burgaincy may-have an Action of Debt. 


It a Legacy be granted out of Leaſes, a Suit in the Spiritual.Court 
fo this (hall not- be prohibited 3 but otherwile it is, it it wgre out of 
Fce Simple Lands, 


Ele verſus Frettenden, Reſolution upon two Caſes upon the Sta- 
tute of E. 6. for not ſetting forth of Tithes, Videlicet, A man 
poſicſcd of Cornfells it,and before two Witneſſes ſets out his Tithes, 
and afterwards privately takes away his Tithes: and the perſon ſucs 
him upon the Statute of. treble Damages , for not ſetting forth of 
Tithes : and the Defendent proves by Witneſſes, that he ſet forth his 
Tithes; yet the fraud is helpeg 3 for the words are without fraud or 
deccit, In the ſecond-Caſe,one ſecretly fclls his Corn to one who was 
not known, and afterwards the Vendce commands the Vendor to cut 
the Corn, which he doth, and. takes away the whole Corn without 
ſetting forth his Tithes 3 and the Queltion was, who ſhould be ſycd 
for the Tithes-: and the Court held the firlt Vendor ſhould be ſued, for 
it was fraudulent. 
It a man be found guilty of Felony, and after receives his Pardon , 


| he ſhall not be Legalis homo, to paſs upon a. Jury. 


Copy-hold 


Iand extend- 


If a Vexire facias be againſt an Arch-biſhop, the Venire facias (ſhall 
be Tam milites quam alios liberos,&c, becauſe he is a Lord of the Pare 
liament. 

If a man be obliged in a Statute-Staple,his Copy-hold Land is not 


able upon Extendcd, but it is apon a Statute of Bankrupt. 


Statute of 
Bankrupt. 
Being a 
member 

the Cinque 
Ports will 
5ot tree one 
from arre?. 
Difference 
of things 
that are in 


roger nd arGiny Prendex according tomy preſcription, it is void, It Ihave Eſto- 
TPagare 11 


Reid; F 


If, a man have Common in three Acres, and purchaſe one}of the 
three. Acres, his Common is extinct; 

If a man of the Cinque Ports ſhall come to London, be may be 
there arrclicd , ard ſhall not have the priviledge of the Cinque * 
Ports. 

Difference between thoſe things which arc in the Prender , and 
ſuch things that are in the Render for if ] take noc luch things as. 


VCTr3. 


s 
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yers in Woods to be taken every other year; if I omit to take therh 
every other yeat,l catinot take them it! the third year. But for Rent 
and ſuch other things that are in the Render, Tough to have it 
when ever Idemand it, as it beſtpledſes me. And note, that in fuch M**: 
Cafe one preſcribed for eight Loads of Wood tobe cut and taken, as 
appertaining to a Meſſuage, which was held naught by the whole 
Court z for the Preſcription ſhould be laid for Eftovers to be employed 
upon Repairs of the ſaid Mefſuage , or to be ſpent in it; for a man 
cannot preſcribe to have a Preſcription to come, and' cut down my 
Wood, which is as much as I that have the Free-hold can do, For the 
claim to take and (cell my Wood cannot be gocd. And the Court held 
it a good Preſcription, to preſcribe to have Common every other . 
year, although you ſhew not the Commencement, as to ſhew what 
time of the year when it begins. It a man hath Common of Paſture 
in divers Cloſes and parcels of Grounds, where he hath ſome Land of 
his own, there, and in all other Caſes where one is to preſcribe,he need 
not to make his Title to eyery piece, but to fay, he hath Common «z 
loco in quo, 8c. int. alias, and need not to foeak of the reft of the 
Land in the reſidue of the Field, becauſe he hath Lan of his own, 
CO appendent belongeth to arable 'Land , hot t6 Paſture 
Land, F | 

Iſ two Iſſues be joyned,and in the awarding the Yenire facias theſe omillion in 
words, Videlicet, Quoad triandum tam exit.iſtum quam preditium alium — 


the venire of 


exit, ſuperins juntt, were omitted, arid after a Verdi ſuch a Default theſe words, 


was moved in arreſt of Judgement; and the Exception over tuled , 73%. #: 


and held good, notwithſtanding the omiſfsion. | held good. 


The whole Court were of opinion, that loca] thitips ſhafl riot - be Local things 
made tranſitory, by laying the Acionin # forreign'Shire, as for Corn M2. 327 be 


growing in one Shire, and an Ation of Trover brought in ano» tory. 
ther. 


(Cn Cumbr, verſus Comitem Dorſet; 1t was moved by thc Diſea. ATate pray= 
dent, that whereas the Plaintiff had proſtcuted a Difring. ur. Defoe 
arid only eleven of the'Fury appeared, and the Inqueſt remajnggd ro upon the 
be taken for want of Jurors-: and that'at fuch a time neither Plaintiff Diem. in 


nor Defendent deſired a Tales; and afterwards the Defendent in a- _— 
nother Term prayc# a Tales of that Writ which. the' Plaiptiff had denied, £ 


£$#4 4 


F 2 It 
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hg -- IF the Chamberlain of the County Palatine of Chefter make an in+ 
er make an © (ſufficient Return to the Court of Common Pleas, upon a Writ if- 

_— —_ ſued out of that Court, the Sheriff ſhall be amerced, becauſe the She- 

Gall bea- Tiff is the Officer reſponſible to the Court, 

, gy The King hath power to make and create a Leet anew, where none 

ho nies was before. A DiRtrels is incident of Right, but in a Court Baron a 


Baron but Preſcription muſt be laid to diſtrain. 
by preſcrip- 
tion. 


Aftionsupon 7 Roger verſus Powel.My Lord Coke held that.the Surrender of a Co- 

qo F yrnend in Tail is not any Diſcontinuance : and Juſtice Foſter of 

withinthe. the fame opinion, | 

Jeofailes, In DoQor Hxſſey's Caſe in a Raviſhment de gard,wherein the Judge- 
ment is penal,the Habeas Corps was denied by the Court to be amend- 
ed, being a blank Writ after Verdi, but was adjudged Errour, For 
the Proviſo in the Statute of Jeofailes, 18 Eliz. excepts Actions upon 
penal Statutes. 

""_ One Jury was impannelled of the Town of Southampton, and called 
to the Bar,and made Default; and the men of that Town ſhewed to 
the Court a Grant made to the Inhabitants of that Town, that no Re- 
turn ſhould be made of the nien of that Town to be of any Jury, and 
prayed the Allowanceof their Charter, and the Court appointed them 
to plead their Charter, and it was done accordingly. 


 TMPWY Rier verſus Littleton. A ſpecial Verdi. was found, whether 
| medfic wah . Fraud or not Fraud 3 and the Jury.did not find the Fraud expref- 
SE ly, but they found Circumſtances that the Deed might ſeem thereby to 
be. fraudulent z but the Court will not adjudge it Fraud, where the Ju- 
ry do not expreſly find the Fraud ; for the Judges'have nothing todo 

with matter of Fa 3 and ſo by the whole Court no Fraud, 
Note, Tenant for Life, Remainder for Lite, Remainder in Tail, Remainder 
in Fee, the firſt Tenant for Life ſuffereth a Recovery, the Remainder in 
Tail is barred,although the ſecond Eſtate for Life be no party, Baron 
& Feme ſciſed of the Wifes Land for Life of the Wife, Remainder to ' 
the Husband and Wife. in Tail, and aftewards the Husband doth bar- 
gain and ſell the Land by. Deed inrolled, and a Precipe is brought a» 
gainfſt rhe Bargainee, and he voucheth them in Remainder : this is a 

good Recovery to barr the Eſtate-Tail. or 

informatian If an Information be brought againſt.three upon the Statute. of 
againft , Maintenance,and twoof them appear, and the third doth not appear , 


three, and 
two appear the Plaintiff may declare againſt the. two that .do appear, before the 
— other appears. for it is but a Treſpaſs and Contempt, as in Treſpaſs 
we. and Conſpiracy; but it is otherwiſe in Debt upon a joynt Contract; 
for there the Plaintiff cannot declare againſt one until the Proceſs be 

_ determined againſt the other by the opinion of the whole Court, 


If 
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If Judgement be entred in Treſpaſs of 0%, Hillarii, the Writ to in» ***- 
quire of. Damages may bear Teſte of any other Return of that Term, 
befides of Oftab. Hillarii; for the Term is as one Day, and fo hath 
been adjudged upona Writ of Erxourin the upper Bench ; but it is 
otherwiſe held in the Common Pleas. 

It a Bargain and Sale be void in part, it is void in all. 

It an Officer or priviledged perſon of the Court of Common Pleas, 
ſue another privileged man of any other Court whatſoever, yet he of 
the Comman Pleas that firſt ſued,ſhall force the other priviledged per» 
ſon to anſwer in the Common Pleas 3 but if a priviledged man be fued* 
with another as Executor,no priviledge lies. Summons and Severance 
lies between Executors, Plaintiffs z and it one of the Executors be 
out lawed or excommunicated,he may be demanded, and it he comes 
not, ſhall be ſevered by an award without Proceſs, aſter he hath aps 
peared, and the other ſhall proceed without him 3 but if he hath not” 
appeared, then Summons and Severance ſhall ifſue out againſt him, 

?Letcher verſus Robſon, An Extent upon a Statute-Merchant iſſued Seri infaſ 

out againſt Robſon the Cogniſor, and the Sheriff returned that the cient upon 

Cogniſor was poſſeſſed of divers Goods, and ſeiled of Lands, which Merchant, 
he delivered to the Cogniſee, and that the Cogniſce accepted of the fy ovitiine, 
Land 3 and becauſe the Sheriff did not return, that he had not any 0+ no other 
ther Lands, Goods or Chattels, it was adjudged inſufficient , and. 92% %< 
anew Writ awardcd ; but many held, that in the caſe of Cogniſor 
it was well enough, but not in the cafe of a Purchaſor. It one know- 
ledge a Statute, and after a Judgement is had againſt the Cogniſor ,' 
now againſt the Cogniſpr the Statute ſhall be preferred, + but not a- 
gainſtan Executor, If a man plead a Bond, knowledged to the King Nto- 
in. the Exchequer, it muſt be averred to bea true Debt. It-a Debt be 
aligned to the King, 'in this caſe no priority of Execution. If one 
ſtaul@Debt by 2c 9. a year, this ſhall not ſtay my Execution : the 
Court were of opinion, that an Extent would not be good at Barwick, 
for the Writ: runs not there. 

If a Judgement be given in a Court of Record, it ſhall be preferred &qomte 
ig caſe of an Exccutor before the Statute but it a man acknowledge a ledged (ball 
Statute, and afterwards confeſs a Judgement 3 and if the Land be ex-. p*freierred 
tended upon the Judgement, and Cogniſce ſhall have a Fcire facias, to Judgenene , 
avoid the-Extent upon the Judgement; otherwiſe in caſe of Goods, for $0 
therein firſt come firſt ſerved : tor it I havea Judgement againit one, 
and afterwards he acknowledgeth a Statute , and by vertue of the 
Statute. the Goods of him (being dead.) were taken in the -Execu-- 
| tor's hands,and upon the Judgement a Scire facias was ſued , and 
afterwards a Fierr facias, of the Teftators Goods : it was held, that 
the Goods firlt extended were. lawkully extcnded,. and ſhall be good. 

A\ 
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A Judgement was had againſt Sir Fr. Freeman, and an Extent came 
% to the Sheriff, and atterwards, and betore any thing was there- 
upon done, one Fieri facias againſt the Executor upon a Judgement, 
given before the acknowledging the Statute, was delivered to the 
| Sheriff; and the Queſtion was, whether the Extent or Fieri facias 
ſhall be firſt executed, And note, it the Land be firlt executed upon 
the Statute, and afterwards an Elegit, upon a Judgement obtained 
before the acknowledging of the Statute, come alfo to the Sheriff,the 
moicty -of the Land extended (hall be delivercd to the Plaintiff upon 
the Judgement. 


on Eaſe of [- It, 15 Fac. The Caſe of Villainage is within the Statute of Limi- 
illainage F : - « , 
within the tation: and in the Calc of Mr. Corbet it was held, that the Pre- 
vraruteof ſcription of the Seitin' of the Plaintiff and his Anceſtors, as Villain , 
_ was more than necdeth, and the Iſſue thereupon taken was good by 
- the whole Court, alter Exception taken thereupon ; And Judgement * 
was given for the Plaintift. 

In every Elegit the Sheriff muſt return, and ſet out the moiety di- 
ſtinaly, unleſs they be Tenants in common 3 and in that Caſe he muſt 
return the ſpecial matter. An Extent iſſued out againit one Grieſley 
by the name of Greſley Eſquire, who was at the time of ſuing out the 
Writ made Knight and Baronet, and it was naught, and the Plaintiff 
proſecuted a new Writ. 


Nota in Ele. 
£t. 


Two Inqui- Mz. 10 Jacobi, A Tenant by Statutc- Staple or Elegit, that hath 
fitions taken 272 extendcd an Abbot's Leale, of a Leaſe made out of an Abbot's 
\ Days by &- Leaſe, is not bound to ſhew it, becauſe he cometh in by Ade of Law: 
_ _ but any other that cometh in under the Leaſe, mult ſhew it,by the opi- 
Writ, nionot the whole Court, And note,that in Hilary 10 Jac, two Inqui- 
ou litions taken at ſeveral Days by ſeveral Jurics 8pon one Statute-Mers 
chant, were adjudged naught 3 one was taken of the Land, aMthe 
other for Land and Goods : and Extent of the whole fourth gart was 
naught for it ſhould be of the moicty ot the. fourth part: and mark; 
it was of a Leaſe, which was but a Chattelz and. the Sheriff might 
have ſold it as Goods 3 but (ceing he had extended it, in this Caſe he 


ſhould receive benctit but as in a common Extent, 


"Oy = verſus Brandling. A Leſſee that had a Leaſe of the valve 
All Goods ot 1001, and after the Teſte of the Elegit, and before the Sheriff 
oo epnre!s had executed the Elegit, afligns his term to one, who aſſigns it over 
Teſte of the to the Plaintiff in the Scire faciar, and afterwards, and before the laſt 
er, and Alignment, the Sheriff exccutcs the Elegit, and delivers the Leaſe to 
fold after- the Plaintift, texend. &c. for ſatisfaction of the Debt, which came to 
warts. but 431.658 dand it was held by all the. Judges,that the Sheriff could- 


not 


- 
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not deliver the Leaſe at another value than what the Jury kad found 
itatz and the Sale made by the Sheriff is as rong as it it had been 
made in open Market : and that all the Goods and © hattcls are bound 
after the Teſte of the Elegit, and cannot be ſold dhe Owner after the 
Tejte of the Writ. 


39 


If a latter Extent be avoided by an ancient Extent, after the ancient 


Extent is ſatisfied, the latter Extent ſhall have the Land, according to 
his fixlt Extent 3 and without any re-extent,by the opinion of Scrjeant 


Hutton, if the Husband charge the-Leaſe of the Wife, and dicth, the » 


Wife ſhall hold the Land Ciſcharged, 


I”. 12 Fac, The Earl of Linco!n againſt Woody the Earl of Lincoln Autire Que 


did arreſt I/oo4, upon a:Capiar.upon a Statute-Merchant, Wood 


1014 and Bail 
rut in the 


being in Execution, obtained ip the Chancery an Audita 2xerels, and Chancery , 
did put in Bail there, and had a Sxperſedeas, and was diſcharged of his -—< "ay 


Impriſonment; and the Audita Fuerela, and Bail ſent into the Com- 
mon Pleas to be procceded on. The cauſe of the Audita Querelz, was 
grounded upon the performance of the Defeaſans of a Statute; aud 


after this Caſe was debated for the Bailment of Wood, and held by the . 


Court to be good 3 it was allowed of. 

It the Act for Diſſolution of Monaſteries had not given the Lands 
to the King, the Founders ought to have had them. And it an Ho- 
{pital or Religious Houſe is impeached upon the Statute of Supertli- 


tious ues, it mult be proved to be regular z for they muſt be xcligious 
that are diſſulved, by E. 6. 


Oules verſies Joules Alderman purchaſed Land of one,againſt 
whom a Judgement was given long before the purchaſe, and the 
Vendor afterwards became unable to pay the Judgement , and long 
after the Plaintiff in the Judgement purchaſed a Scire facias againſ 


the Detendent, and had Judgement againft the Defendent by Default, 


and afterwards had an Elegit , ard by vertue of that the Sheriff ex- 
tends the Land of Foxles the Purchaſor, who prays the aid of the 
Court, becauſe the whole Land was not extended, but he was forced 
to bring his Audita Ruerela, 

If 1 make a Leale tor years, reſerving a Rent during my Life, and 
my Witcs Lite, it I die, the Rent is gone, becauſe ſhe is a ſtranger 3 
ſhe ſhall never have the Rent, becauſe ſhe hath no Intereſt in the Land 
if one of them die, nothing can ſurvive to the other, and a-Limitati- 
on mult be taken (trictly 3 otherwiſe itis by way of Gran, that (hall 
be taken firongly againit the Grantor, 

It ewo Tcnants in common joyn in a Leaſe for years, to bring an E- 
zectment, and count Bod cum dimiſiſſent, &c, that is naught;for it is a 


The A& of 
E.6, for Dif 
lution, 
reaches only 
to fach as 

are regular, 


Note. 


Nato » 


evcral Leaſe cf their Moieties , and they declare, Sod cum, ons. 


of 
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of them demiſed ons Moteey, and the other the other moicty, and 
00d, | 

Nots, " If a Tenant in Socage hath Iae, and die, bis Iſſue being under the 
age of 14 years, the next Friend of the Heir, to whom the Inheri- 
tance cannot deſcend, ſhall have the Guard of the Land , until the 
Heir comes to the age of 14 years, and be called Guardian in Soc- 
age 3 and in pleading a Leaſe for Life, you are never to-alledge the 
place where the Leaſe was made , and becauſe it paſſeth by Livery, 
which was executed upon the Land. He that pleads a Demiſe, ought 
to ſhew that the Leſſce entred ; and he that pleads a Deſcent,ought to 
ſhew that he centred : and an Exchange is a good Plea in Bar, but it 
ſhall never be adjudged a good Exchange, except this word Excambi- 
zm beuſed in the Charter of Exchange. . | 


Nets, Opkins verſus Radford. A Defendent ſhall take no benefit of his own 
wrong, In Sir James Harringtdn's Caſe,the Original was return» 
ed Quingue Paſch, and the Iſſue joyned that day, and the Venire facias 
returned that day, and held naught by the Court upon the firſt moti- 

on. A future Leaſe cannot be ſurrendred but drowned. 
Deed of For things in Action a Deed of Gift is void,as Debts without Spe- 
Gift for cjalty, although he ſay, Goods, Chattels and Specialties 3 but for 0+ 
Aion." fher Debts by Specialty, and Goods, it is good 3 and for the Debts in 
Adion after the Death of the Party, Adminiſtration is granted, and 

the Adminiſtrator is to have the Goods. 


ap Ainer verſus Mortimer, One had Judgement upon a Scire fa- 
her yr cias to have Execution, and a Capias ad ſatisfaciendum return- 
jd any nog able, 15 Ma#tixi, and that Writ was returned Album Breve, and a 
not return-. Teſtatum thereupon, and the Defendent taken, and this matter was 
eZ. moved to the Court , and a Swperſedeas prayed , that the Teſtatume 


iſſued out crroneouſly , becauſe the Capias was not returned, and it 
was _ by the whole Court, becauſe the Capias was not re- 
turned, | 

alin One ſeiſed in Fee may bargain and ſell, grant and Demiſe Land to 
others, and their Heirs, to the uſe of one for years , becauſe he hath a 
Fee-ſimple 3 but Leſſec for years cannot bargain aud (cll his Leaſe, to 

. the uſe of one for years, 

Note, - Ifa Marriage is intended between two men,and one of them in con- 
ſideration that the other hath upon the Marriage, aſſured Land to his 
Son,he doth afſfume to pay to my Son ſuch a Summ, immediately after 
the Marriage, if the Money be not paid, the Son mult have the Action, 
and not the Father. 


Mich, 
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Ich s Facohi 61. One Tury man appear'd in Court,and when he A Juror who 
#2 the Bar to og from: Si informed the Court that he > 7 comot. 
was eighty years old, and prayed to be diſcharged, and the Court Pe paid by 
could not grant-it, nor paſs him by, and ſwear others, without com: other;. 
mitting Error, except the parties would conſent, for it is Error to 
skip a Juror who is returned, if he appear, and therefore the Juror 


was drawn by the conſent of the Parties. 


cannot be (old without a Cuſtom to ſell the Goods : and if gg _ 


Goods be attached by Pone out of a Court Baron , the Defendent v- faciss 
ſhall not loſe his Cattle, otherwiſe it is, if it be Proceſs out of the grin wit 
Common Pleas, then the Defendent loſeth his Cattle, for not appear- ot 2 Cu- 
ing: if youlay, that you have a Court time out of mind to be held 
betore a Steward, you muſt ſhew what Pleas you have uſed to have 
Conulance of. : 

A Shcriff returned but 21 only upon a Venire facis: and at the Sheri bo) 
Trial ten only appeared, and a Decem tales was awarded, and tried, pd <1 
and Verdict for the Plaintiff, and this matter was moved in Arreſt of — 
Judgement, for that the Sheriff had returned. but 21 and the Court nauyghe. 
were of opinion, that if 12 of them had appeared, that it had been 
good notwithftanding z but becauſe 10 only appeared of the Princi- 
pal, therefore it is naught : and Judgement arreſted for that cauſe. 

It a Juror be (worn of the principal, and the Jury remain, when the Nx. 


Jury comes again, he ſhall be ſworn again. 


bpm 7acobi,Ulpon a Levari facias out of the Court Baron, Goods Goods can- 


Rin. 6 Jac. rotulo 251, Dunnal verſus Giles, A (ſpecial Verdi@, Judgement, 
and the Queſtion was, a man being poſſeſſed of a term, deviſes RD 
the whole term to A. for Lite, and it he dies within the term, to B. 
during the minority of C. and that C, when he eomes to full age ſhall 
have the Remainder of the term, and held a good Deviſe. To devilſc 
Land, or Term, or Leaſe, all one, it is an Executory Deviſe. If one : 
{urrender Land to the uſe of an Eſtranger, that is, to ceſtuy que wſe in ' 
Reverfion, for the Land is in him immediately. If a man hath a Rent 
in eſſe, you cannot grant that in Reverſion after your death ; but if I 
ſurrender to the uſe of one after my Deceaſe, is not good, by the opi- 
nion of Warbarten and Daniel. % | 
If the Sheriff(hall by virtue of a Fieri facias levy the Debt and Da- 71,. proper- 
mages of a man, and make a Return, that the ſaid Goods remain ty Go al- 
in his hands for want of Buyers : The property remains tilt in the tc $heriths 
Detendent-, although the Sheriff hath poſſeſhon of the Goods, tkizg-of 
A Sheriff may ſell Goods, levied upon a Eieri facies out of his. $*F;e fict- 
Coun fy, | —_ — A 
In Waterman's Caſe, the Iſſue was, whether a Copy-holder in one Defendent. 
G 


Town ON. 
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ſhews that he is Lord of the Hundred of C, within which Hundred 
one of the Villages lie : and prays a Venire facias of a Town next ad» 
joyning to the ſaid Hundred 3 and it was granted, and-tried, and Ex- 
ception to the Trial. for that the Venire was not of both Villages. 
Alienborn = An Alien born being no free Dcnizen may defend and bring a Writ 
Wris ofEr- Of Error, and it is no Plea to (ay, that he is an Alien born. 
_ Note, by the Common Law the Lord of the Mannor may come 
and take away a Tree cut down upon the Copy-hold Land by his Co- 
y-holder, without a ſpecial cuitome for it. 
_ _— If there be an unlawful Marriage, as the Brother doth marry his 
after Death, Siſter, and they have Ifſve, and one of them dieth before any Divorce 

Nets, had between theminow after the Death of one of them.,the Iſſue cannot 
be baſtarded, as in Cordie's Calc, 39. E. 43. 22. E.4. 

After a general Imparlance one cannot plead an Outlawry in Bar to 
an Action of Treſpaſs or Caſe, but it mult be pleaded in abatement, 
except he be Outlawed after the laſt Contmuace tor you (hall plead 

{ nothing in Bar but what gocth to the Action 3 now the Damages in *' 
- Treſpaſs or Caſe are not tortcited by Outlawry, as Dcbt, becauſe oz 
the incertainty, 

Nets, To the Owner of the Soil on both ſides bf the way, of common 
right belong the Trees that grow in the Lane, whether he be Lord er 
Free-holder. The belt badge of truth, is the uſage of taking the pro» 
fit of- the Trees, 

Where the © 1x H. 4. rt. $0. Where the Court, ex officio ſhould enquire, and 

principal is 2 4 : L 4 

omitteican- that Omitted, the Court may ſupply it ; but where an Attaint licth , 

ob nn that is not to be ſupplied, as in a Volore Maritagii, the value is the 

Writ, point of the Writ, and if that be omitted by the Jury, never to be 
{upplied by Writ. Cheyney's Caſe, Valore Maritagii, and intrution 
were at the Common Law before the Statute, and the Statute doth 
but inlarge the Common Law 3 for by the Statute the Judgement is 0- 
therwiſe than at the Common law. ' 

Fe; It i5 vain to plead the Execution of a Writ of Sciſin upon a Reco- 
very, but to plead that hedid enter, 


King could ME 19 Fae. If © purchaſe Land by a name, and alledge it to be 


not grant in a wrong Parith, or Shire, it is 'good , notwithſtanding the 
precedency N 4 
in publick Miſtake by the Court. 
things. A {iranger ſhall be bound by a Law made for the publick. good , 
but he muſi come within the place where it was made. 
Kita, The King cannet-grant precedency in publick things, as to go by 


Water, -or by paſſage Vn the Land, as by Coach : if a Bond bear Date 
Super altum mare, then it muſt be ſued only in the Admiral Court ; 
other wile it cannot be ſucd there,. | 


Every. 


Town had Common in Land lying in another Town,and the Plaintiff ? k 


Part I. Caſes in Lew and Notes. 


Every Biſhop hath his Cathedral and Council, and the Council and 
Biſhop there decide matters of Controverlie, the Prebends have their 
names from their affording of help to the Biſhop, and in time of the 
vacancy of the Biſhop, the Arch-biſhop is Guardian of the Spitual- 
tics, and not the Dean and Chapter, 


Rin. 14 Fac. rotuls 1810 Birthrook, verſus Battersby Exception ta- 
ken after Trial. The Action was laid in Weſtmerland, and the 
Furata written at the end of the Record, was Ebor, ure. Inter,&c. 
and recites the Day of Trial in the County of Tork, and the place 
where the Trial was, at Tork, and prayed that it might be amended, 
and it was granted to be amended, by the whole Court. 


Nt. Bullen. & Jarvis. The Venire facias was made in this Form. Vi- 
delicet, Liberos & legales homines de B, and it ſhould have been De 
vicineto de B; and it was notwithſtanding held good, and amendable 
by the Roll;tor it ſhall be intended,that the Jurors are inhabiting in the 
"Town of B. although the Sheriff returns the Jurors of other places,and 
none of them be named of B. and the Venire facias was returned by 
A. B, Ar. without naming him Vic. and *twas amended by the Court. 


Riffin verſus Palmer, Trin. 15 Fac, rotulo 924. Iſſue taken, whe- Aneicat De- 
ther the Lands contained in the Fine were ancient Demeſn or —— 

not, pretending they were parcel of the Mannor of Bewdex in the day Bock 
County of Northampton, which was pretended to be an ancient De- 
meſn, and the Doomſday Book was brought intothe Court, and by 
that Book it zppeared, that the Mannor of Bowden was in the County 
of Leiceſter, and not in the County of Northampton, but the Council 
affirmed, that the Mannor was both in the County of Leiceſter and 
Northampton, but it valued not, for the Doomſday Bbok was againſt 
the Plaintiff, 

The Court was moved to amend a Venire facias, which was Album The Venire 
Breve, but the Court would not grant it, although the Sheriff*s name 749 ® 
was put to the Pannel; but if the Sheriff upon the Venire facias had #reve, and 
returned, that the-Execution of that Writ did appear in a certain == qa 
Pannel annexed to that Writ, and had not put his name to the Writ 
of Venire facias, but to the Pannel, in ſuch Caſe the Court would 
have amended the Venire facias. 

Leſſce at will cannot grant one his Eſtate, if one occupy with Te- ,,q.. am 
nant at will, this is no Diſſcilin,to the Leſſor. Ifa Tenant for 7 years cannot grane 
ſuffers Trees to grow above the age of 21 years, they are Timber,and gitf 5 E- 
it is waſte to cut them. Tenant at will ſhall pay his Rent,when he hold- difference 
cth over his term, but Tenant at ſufferance ſhall not pay any Rent. —_— 
It a man holdeth ever his term, and pay his old Rent, he ſhall be ac- and fufte- |, 
counted Tenant at will. G 2 of =_ 
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Nezs, , If one being ſick, giveth Notes to make His Will, andafter by infir- 
mity of {ickneſs he becometh ſo weak that his memory faileth him, 
and theſe Notes are made into a Will, this is a good Will, otherwiſe 
it is, it he become -Lunatick after the Notes given. 


One com-. Ich. 15 Jacobi, One Warter was committed to the Fleet by the 
C_ Lord Treaſurer of England, and the Priſoner was brought to 
cauſe ex» the Common Pleas by Habeas Corpus, which was returned, and no 
preſſed. cauſe of the Commitment expreſſed, and for that cauſe the Priſoner 


was ſet at Liberty, and bailed. 


Attorney's JP Einiy Term 15 Jacobi, Hanſon one of the Attorneys of the Com» 

FtheRots mon Pleas delivers a Note to the Sheriff's Clerk, of the names 

for a mil- of diverſe Jurors that were to be returned, and of diverſe others that 

demeanoure \ere not to be returned, in a caſe concerning one Butter, and for this 
Offence he was put out of the Roll of Attorncys. 

Not, In Spilmar's Caſes if I have Eſtovers in Land,and cut down Eſto- 
vers,and a ſtranger taketh away the Eſtovers,I ſhall have an Action a» 
gainſt him that taketh them away, although he have there Common 
of Eſtovers alſo. TE 

ata. If the Husband ſow the Ground, and die, the Exccutors and not 
the Heir (hall have the'Corn  and-if the Father ſow the Land, and 
dieth, or the Heir ſow the Land,and the Wife recover Scitin in Dow- 
cr, (he ſhall have the Corn, 

Nets, The ſetting open a Shop on the Sabbath day is puniſhable by Statute 
Law, and ſo is a Houſe of Rawdry, and not to be dealt with by 'the 
high Commillioners, 

So long as the Land is occupied by him that hath the Fee-ſimple , 
which did formerly belong, to the Order of the Ciſterciany, it (hall pay 
no Tithes, but if þe let it for years or life, the Tenant ſhall pay Tithes. 


Writ of En- J[_J Il. 31 Fac. retulo go. A Recovery was had upon a Writ of En- 
oO _ try inle poſt, for a common recovery. between Hartley and Tow- 
of the Te- Crs, in the. County of Bucks 3 the Attorney who proſecuted. the Re- 
ga covery, by negligence did not file. the Writ of Entry, which was pro- 
ſecuted orderly, and-all Fees paid, when the Recovery was paſled.. 
And in Eaſter Term, 14. Jac. it was moved that the Writ of. Entry 
might be tited, that it was granted, although the Tenant was dead, 


the Writ of Entry was xeturnable, Ofabis Purificationis, 


Ich, 14, Jacobi, My Lord Hubbard, Juſtice Warburton and Winch, 
held,that when there were but three Judges of the Common Pleas 

they might argue DEmurrs, and if two of them were of one mind, and 

- oneof the other, the Judgement ſhould be given according to their 0+ 
pinions, | My 
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My Lord Coke ſaid, that for the Body of the Church, the Ordinary —_— AI 
is to place and diſplace z inthe Chancel the Free-hold is in the Parſon, place in the 
and it is parcel. of his Glebe 3 Treſpaſs will lie by the Heir for pulling ©®- 
down the Coat Armor, &c. of his Anceſtors, (ct.up in the Church, *Y 
A Pcw cannot belong to a Houlc. — 

Fraud (ha)l never be intended, except it be apparent and found, and. nat. 
" that conveyance which at the time of the making was good, (hall ne- tended, ex+- 
ver by matter ex poſt fads be adjudged to be fraudulently. made, for ;,04 fy 
before primo Eliz. at the Common Law. A conveyance made for na- found. 
tural affeion without valuable conlideration is not to be avoided 3 
none ſhall avoid it , but ſuch as come in upon valuable contidera» 
tions. 

Lands deviſcd to one in Tail upon condition that he ſhall not alicn, 
and for default of ſuch, the Remainder to R. in Tail, this is a Con» 
dition, and no Limitation, bythe whole Court; and the Heir at the 
Common Law-may enter tor/the Alienation. : 

Matters of inſtance which are between party and party , as for High Com- 
Tithes and Matrimony, are not to be dealt withal by the high Come "age | 
milſioners, if they proceed inverſo ordine, that cannot be holpen in wit1matters 
the Common Pleas, but by ſauperiour Magilirates, it chey be Judges of for Tikes 
the caule, 

If one in Norfolk come within another Dioceſs, and commit Adul» Kt. 
tery in another Dioceſs, during the time of his reſidence he may be 
cited in the Dioccſs, where he committed the Offence, although he 
dwcll out of the Dioceſs, by Coke, Warburton and Winch. 

It the King grant Lands to Arand his Heirs Males,and doth not ſay, 
of his Body, he is but Tenant at will, Tamen quere. 

A Dcputy of an Office, for Bribery,cangot make his Maſter be pu- Mafeer ſha! 
niſked corporally, but pecuniarily, equity (hall not bar me of the bene- poraly pu- 
tit of the Law. Note, the Probate of Wills and Adminiſtrations did oo tor 
not belong to the Ordinary originally, but tv the Common Law. -— 1 

If ewo aliens be at Ifſue, the Inqueſt (hall be all Engliſh, but if be= ***: 
tween an Alicn and Denizen,that Inqueſt ſhall be de medietate, Lingue, 
21 H.6.4. A Judgement given againſt a dead perſon is not-void,but 
Error, 28 Af. 17. | 

A Juror was committed to the Fleet, for making his Companions 
ſtay a whole Day and a Night, having no reaſon for it, and without 
the Aﬀent of any of the rett of his Fellows, and after was bailed, but 
not until the Court was adviſed, 8 E. 3.75. Ina Writ of tate Pro- 
banda, every Juror ought to be of the Age of 42 years. 

If I grant Land to one,and his Heirs,in the Premiſles of the-Decd, ** 
Habendum, to him, and the Heirs of his Body, he ſhal! have the Land 
in Tail, and the Fee-ſimple after the State in Tail, when the Eltate is 
ccrtain in the Premifſes, the Habendam ſhall not control it. . 

It 


Nets: 


Mais, 


Nas. 
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RonY. If one make two Executors, one of ſeventeen years of Age, and 
years old the other under, Adminiſtration during the minority.is void, becauſe 
nay beam heof ſeventeen years old may execute the will, if Adminiſtration , 
* during the minority, in, ſuch Caſe be granted; and the Adminiſtra- 
tor brings his Aion, the Executor may well releaſe the Debt. Pigot 
and Gaſeix's Caſe, 
No new n>- Tf a Record go once to Trial, and warning given, if the firſt At- 
tice needh if torney be alive, the Plaintiff is not tied. to give warning again, but if 
ney be living the Attorney be dead, he is. 
If roplace Tf no place of payment bein a Will, which appointeth Money to 
ol wv be paid, there muſt be a requeſt to pay the Money , for he is not 
muſt be a bound to ſeck all England over for him ; otherwile it is, if it were by 
—_—_ yoad. 
In every Caſe where the Plaintiff might have Coſts againſt the De- 
fendent, there if the Plaintiff be non ſait, the Defendent (hall have 


his Colts. 


Nets, TJ fin. 11 Fac, In Caſes of remitting cauſes from the inferiour Judge, 
the Arch-deacon cannot remit the cauſe to the Arch-biſhop, but 
he muſt remit it to his Biſhop, and he to the Arch-biſhop. 
It was held by the Court, that one might ditirain for a Legacy. In 
a ſpecial VerdiCt the Plaintiff muſt begin to argue firſt, 


War Live verſus Hammer. A Writ of Errour was brought upon a 

rant of _ 

Attorney Judgement by Nil dicit, for want of a Warrant of Attorney , 

—_ and the Record certified, and a Certiorare to the Clerk of the War- 
p 


Writ of Er- rants, and Errour aſſigned for want of a Warrant. And the Court was 
ror braeht moved, that a Warrant might be filed, and it was granted , and a 

aſſened, Warrant filed accordingly. ; 
Nora, © Paſch. 12 Fac. An Action was brought againſt Baron &- Feme : and 
an Attorney appeared for the Husband alone, and the Court held, it 


was the Appearance of Beron &+ Feme- in Law, 


Warrant .of Aſch. 12 Jacobi, Sheriff verſus Whitfander. One nt Was 
fled after P confeſſed in Trin. 42 Eiz. rotulo 504. And attcrwards in Trinity 
Writ of Fr- Term 43 Eliz. the Defendent brought a Writ of Error bearing Date 
ter of Coure the 12 Of May, Amo 43+ and upon that Writ the Record was certi- 
fed 25 May, and afterwards Error was afſigned in the upper Bench , 
for want of a Warrant of Attorney by the Defendent, And Mich, 
43 & 44 Eliz, the Warrant of Attorney was received , and entred 
upon Record by Order of Court of Common Pleas. _ the like 
was Paſeh, 2, Fac. retwlo 1956. Int, Bathgrone and Smith, and the like 


Mich.1. Jac. rotulo 1306. Inter Smith & Kent. 


Crane 


Part 1. ATions of. Debt. & 


Kane verſus Colpit, Queſtion was z whether the Attornment/of wy me wo 
an infant be gocd or not : and by the whole Court it was held i: good. | 
good by three Reaſons 3 Firſt, he gives no intereſt. Secondly, it is 


perfect a thing. Thirdly;he is a Free-holder, 


T was held in the Caſe of Gage an Attorney, who as an Adminizg" Attor- 
| {trator brought an Action of Priviledge, that his Priviledge ought CERES 
not to be allowcd. And aftcr a Bill was filed againtt Drury an Attorne viledge as an 
ney, as Executor, and held, that the Bill would not lie, but in both ****7" 


Caſes the Suit ſhould be by Original. 


rk Read, The name of Confirmation muſt ftand, for 
Sir Francis Bawdy was chriſtened Thomas, and confirmed Fran- 
cis, by that named he muſt be called. 


Ir Henry Compton was ſued for the Cloaths of his Wife , bought Husband 
without his command or privity : and the whole Court were of all gay he 
opinion, that it the Wife ſhould buy Merchandifſes, and thereof make Clothes, 


Cloaths, and wear thoſe Cloaths although the Husband know no» _ 
thing of them, yet he-(hall pay for them. out his pri- 
vity, 


P4ſth. 10 Fac. The Court was moved, to know whether the Wife a man's 
of a Bankrupt can be examined by the Commitſoners upon the Mite or Ir- 
Statute of Bankrupt z and they were of opinion ſhe could not be ex- be ad 
amined. For the Wife is not bound in Caſe of high Treaſon to dil- 
cover her Hushand*s Treca(on, although the Son be bound to revcal 
itz therefore by the Common Law the (ſhall not be examined. An In» 
fant ſhall not be examined. 
If an Adminiltration be granted to one during the minority of 
two Infants, and one of them dicth, the Adminiſtration continueth. 


fill, 


C_— —— I DIE IP SES en EI er ne 


» AdTions of Debt. 


brought upon an Obligation for the payment of Money at a canner 0- 
certain Day ſpecified in the Condition; The Defendent pleads, Frenen 
that the Plaintiff at the Day of payment-accepts of another Bond tor 
the payment of the {aid Money, in fatisfaGtion of the ſaid 52 /. 11 2. 
and upon a Demurrer held co be a naughty:Plca, forwne Bond.cannot: 


overthrow anothicr.. 


im verſus Cocket, Mich.'g Fac. rotuls 1001. Afton of Debt ,..,,..x 


Les: 
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Exceptions Ez verſus Pain, Hill, 14 Fac. rotulo 953. An Aion of Debt - 


—_— brought -upon an Obligation with.a Condition to perform an 
pats = pk Award. Fhe Dcfendent pleads, that the Arbitrators made no Award, 
ceeded their The Plaintiff by way of Replication ſets forth an Award, that the 
Es Arbitrators did arbitrate of all matters, until the Date of the A- 
judged Ward,which was a Month longer than the Submiſſon, and ſo pretends 
god. they excceded their Authority. The words were for all cauſes before 
the: Date of the Award. Another exception was, bccauſe the Arbi- 
trators awarded that the Defendent ſhould pay the Plaintiff ſuch a 
Day of April, and doth not ſay, what year, or next following : and 
the Court held that good enough, becauſe the ſecond Day of pay- 
* qnent was made to be ſuch a Day, and ſuch a year, and it was held 
good enough, for it any new matters did ariſe between the Submith- 
on and Award, or, &c, The Detendent ought to ſhew it, Another 
Exception was, that it was not ſaid, that the Award was made be- 
tween the Parties, but it ſhall be intended to be made between the 
Parties, becauſe the Award was made de & ſuper premiſiis, and there» 
tore it (hall be implyed, that it was made but of ſuch things as they 
had power to deal in. The Court was of opinion, that the Award be- 
ing de &- ſuper premiſſis, the Court ſhall not ſay, bit that this was 
a cauſc ſubmitted 3 and except it had bcen diſcovercd by pleading , 
that there was a new caule lince the Date of the Award, which was 
made known to the Wardſmen, the Court is not to take notice 

thereof, 


po—_ Cot Exccutor verſus Herbert, The Plaintiff in his Declaration fays 
fendent for - the Teſtator in his life-time was poſſeſſed of Land for a Term of 
inſufficiency years 3 and ſo poſſeſſed grants part of his Term to an Eſtranger, re- 
ſerving,Rent, and he grants his Eſtate to the Defendent, And that the 
Tcſtatordicd poſſeſſed of the Reverfion of the Term, and becauſe 
* the Rent was behind, the Exegutor brings his Action of Debt tor the 
Rent, and the Declaration wa$held naught, tor that it did not appear 
that he that made the firſt Demiſe was ſeiſed in Fee; or in any other E- 

ſtate by which he "could make a Leaſe, 


Jadgement Nye and Truſſet Wardens of the Society of Weavers in the 
EE Town of Newbury in the County of Berky, verſis 7. Scapes 
eo dotem. Paſch, 14 Fat. rota g07. An Action of Debt brought, and the 
Plaintiffs declare that Queen Elizabeth had incorporated them by 
ſuch a name, and given them power to make by-laws, for the better 
governing their Corporation, &c. and further ſhew that they made 

an Order which was confirmed by the Juſtices of Afliſe according to 

the Statute of 19 H. 7. and for the Breach of ſuch Order brought 

their Action : the Detendent pleaded that he owed them nothing, 


£ and 
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and tried, and a Verdi for the Plaintiffs, and Hwtton Serjeant moved 
in Arreſt of Judgement, and took three 'Exceptions : The firſt,be- 
cauſe the Conſtitution was againſt Law, to reſtrain one to exerciſe a 
lawful Trade. The ſecond, = Conſtitution was, that the Offender 
ſhould forfeit ſuch a ſumm, and it did not appear to whom this for- 
feiture ſhould go. Thirdly, the Plaintiff ſhews in his Count, that the 
Queen by her Letters-patents had appointed A. B. C. to be Wardens + 
for one year,and ſhews not which of thoſe that brought the Action 
were cleted, which ought to be, to intitle them to that Action. It was 
againſt ſenſe to barr all their own Apprentices;it doth not appear how 
many Wardens ſhall be , and they do not intitle them to the Action 
by the Corporation, the Law is altered, and Judgement was given for 
the Defendent. 


Ret veſus Averder, Mich, 29, & 30 Eliz, Debt brought upon an The Defen- 
Obligation, to perform an Arbitrement : the Defendent confeſſes _— - d 
the Arbitrement, but pleads in Barr, that the Plaintiff did not require to make 
him to make payment, and to that Plea the Plaintiff demurrs 3 and ie-P2yment. 
was adjudged no Plea; for the Defendent at his peril ought to make 


payment, and the Plaintiff ought not to make a Requeſt. - * 


| © ha verſus Bell, Trin 39 Eliz.rotulo 1974. The Plaintiff brought EF partof a 
an AQtion of Debt upon an Obligation , with a Condition ye tobe per- 
for the payment of 40 /, within fourteen days next after the return _— 

of one Ruſſel into England, from the City of Pexice , and they the Reatm, and 
Obligation ſhould be void 3 the Defendent pleads'in Barr, that the Part with 
ſaid Ruſſel was not at Venice, upon which Plea the Plaintiff demurrs be triable 
and adjudged a naughty Plea for where part is to be done within the bet 
Realm, and part out of the Realm, the Plea ought to be triable within 

the Realm, " 


Arret verſus Harriſon Executor, Trin. 40 Eliz, rotulo 1651, To Defendene 
an Action of Debt upon a Bond brought againſt him as Execu- — 

torz the Defendent pleads ſix Judgements in Barr the Plaintiff replies, -in Barr, and 

that they were by fraud and covin 3 and the Jury found for the Plain- 22nd 

tiff, that two of the ſix were by covin; and Williems moved in Arreſt fraud, and 

ot Judgement, becauſe the Jury ought to have found all ; but Glanvile —_ 

ſaid,that if any part of the Plea be inſufficient, defeQive,orfalle,the If- PlaintiF! 

ſue ſhall be found againſt you 3. for your Plea is one intire thing z and 

he ſaid, that the Plaintiff ſhould have taken Ifſue upon one only, as in 

an Obligation, with divers things in the Condition. Walmeſley held, 

that by the Plea the Defendent had confeſſed implicatively, that you 

have (ufficiemt to ſatishe thoſe fix Judgements, and no more. So that 

it any part be found againſt you , this is Aſſets 3 and Judgement was 


given accordingly for the Plaintiff. H Green 
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(C32 verſus Wilcox Exccutor. Toan Ation upon an Obligation 
VI brought againſt the Defendent as Executor, be pleads that the 
Teſtator was obliged to-4. in 201, which, zemained due to him at 
his Death z and that the ſaid 4, recorded again him in the Common 
Pleas, and averrs that it was 4 true Debt,and the perſons and matters 
to be the ſame, and that he had no Aﬀets beyond that z and the Plain- 
tiff replies, that the ſajd Recovery was had by fraud and covin be, 
tween ther, to defraud him of his Debt; to which Plea the Defen- 
dent demurrs ſpecially, becauſe. he had in his Plea averred, it was a 
true and juſt Debt, for that it cauld not be by covin. 


The Sheriff Rin. 44 Eliz. It was adjudged for Law by the whole Court,that 
—_—— IT if a Fieri facias be directed and delivered to the Sheriff, he may 


CO 4, not break the outer Door of the Houſe and enter, and do Execution 

Execution, but if the outer Door be open, then he may enter by that, and then he 

>. —_wT may and ought to break the Door of an Entry or Chamber which is 

may break locked,and break open any Chelt which is locked,and take the Goods | 

open ay © in that in Exccution 3 and if he doth it not, an Aion of Caſe will lie 
againſt him, 

In Debt, if-jt be demanded by Original, the Procefs is Summons , 
Attachment and Diſtreſs 3 and for Detault of ſufficiency upon a Nibt, 
returned,Procelſs to the Qutlawry 3 it the Summons or Attachment be 
returned, an Efſoyn lies, And Wager of Law lies if the Count be upon 
a ſimple Contra&. And if the partics be living which made the Con« 
txa& or Debt again ah Heir,the Writ ſhall be brought in the Deber;but 
when it-is bropght againſt an Executor, or Adminiltrator, or of Chat- 
tels, it (hall be in the Detivet tantum, The Judgement in Debt where 
the Demand is in the Debet & detinet, is to recover Debt, Dama- 
ges, and Coſts of Suit; and the Defendent in miſericordia: but if the 
Defcndent denies his Deed, then a Captas tor his Fine iſſues out. And 
if the Original be in the Detizer for Chattel, then the Judgement is 
0 recover the thing in demand, or the valuc thereof, and Coſts, and 
Damages 3 and the Proceſs of Exccution is a Diſtrcls to deliver the 

. Chattels, or-the value and Damages. And if the cauſe of Action be 

againſt Executors or Adminiſtrators, the Judgement is to recover the 

Debt and Damages of the Teſtator's Goods, it the Executor hath ſo 

much in his hands, and if he hath not, thcn the Damages of the Exc- 

cator's or Adminiſtrator's proper Goods. And it the Sheriff upon a 

Seire facias return a Devaſtavit, then a Fieri facies, or Elegit, may be 
fucd out to levy the Debt and Damages of the Exccutor's or Admini- 
firator's proper Goods, And if the Executor plead, that he never was 
Executor, and it is found againſt him that he had adminiltrated but 
pre penny, the Judgement fhallbe to recover the Debt and Damages 
of the Exccator's own Goods. Debt brought upon a Record, the 
\ Exe- 
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Execution ſhall be brought where the Record remains, 


M Tieb, 9 Fac. rotnlo 2304. Throckmorton Adminiftrator,verſus Hobby, 
The Adminiſtrator releaſes, and afterwards the Adminiſtration is 
revoked, and declared by Sentence to be void and null, and the Re- 
leaſe is yoid. | 


Tk 


i 9 Jac, rotwlo- g17- Brookerby & Veux verſus M. Treſham _ 


Executor of the Teſtament of T.T. and exception was taken to Defendent's 


the Defendent's pleading, becauſe the Defendent 7% divers 'Sta- Ple 


eutes to divers perſons; and the Plaintiff ſhews rhat ſome were by 
fraud, and the others were for performance of Covenants, that were 
not broken, and for other Starutes that they were fatisfied 3 and the 
Defendent in pleading a Statute by three, ſays, two of thetn did tot 
pay, and doth not ſay, that the three, orany of them have not paid. 
In pleading of a Statute, it muſt be generally pleaded, that it isa true 
Debt. And my Lord Coke held, that a man without a Defeaſance may 
plead that the Statute was acknowledged for payment of a leſſer 
ſumm3; and it was held, that if the Coant be  Bo0d, and the Plca 
naught, and Replication raughkt, if it appears that the Plaintiff had 
good caufe of Action, the Plaintiff ſhall have Judgement. And War- 
burton (aid, that one may plead generally , that the Statute was ac- 
knowledged by fraud, without ſhewing the ſpecial matter. 


Nets, 0 


© ptatare The Plaintiff brought an AQtion of Debt for Debt liesfor 
Money levied by the Sheriff upon a Leveri facias, and not paid to - ; = oof 


the Plaintiff upon the Sheriff*s Return upon the Levari iffued out of 


upon 


the Chancery, and it would well lie. But note, the-Phaintiff had con- ***** 


* cluded his Demurrer ill, for he demurring to the Defendent's Pl 
which was grounded npon a Rekafe, ſhould have demanded Judge- 
ment, if the Defendent ſhould be admitted to plead a Releaſe, which 
was made after the Sheriff had made his Return, 


Rin. 15 Fac. rotulo 1630. Perſon verſus Middleton. Action of Debt 
brought to be tried in Durham, and the Record ſent to the Chan- 
cellor of Durham, becauſe the Bifhop's See was empry,and before the 
Day given by the Judges, a Biſhop was eleRted , and he ſent the Ree. 
cord, and not the Chancellor. 


Ich, 15 Jac. rotulo 2118, Maddock verſus Young. The Plaintiff * 


brought an Acton of Debt for an Eſcape againſt the Sheriff 
upon a Capiar atlegar. after Judgement z the Defendent pleads that 
there was no ſach Record of the Recovery'vf the Debt and Dama» 
ges 3 to which Plea the Plaintiff. demurrs, pretending he had not 
H 2 dircQly 3 
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direQly and plainly anſwered the Declaration 3 but Judgement was 
given tor the Defendent. Where the Capias is not the Proceſs, a Capias 
ad ſatisfaciendum is not the Execution : and. no' Capias lics againſt a 
Counteſs or Baroneſs; and at Common Law no Capias ad ſatisfacien- 
dum would lic but only where the Action was Vi & armizs, but only 


a Levari facias. | 
Exception Ich. 14 Fac. rotulo 3140. Bawkey verſus Ifted. An Action of Debt 
24 brought vpon the Statute of E. 6. for not ſetting forth Tithes 


nire facies Of Land lying within the Pariſh of Horſted parva,the Detendent pleads 
gu = Nil debet per patriam, and after Trial and Verdi&,Exception was taken 
not of the to the Venire facias, becauſe the Vexire facias was of Horjted parva,and 
Pariſh, but not of the Pariſh of Horfted parvs , but the Court were of opinion, 

that it might be cither of the Town or Pariſh of Horjied parva, and 

Judgement was given for the Plaintiff, becauſe both the Town and 

Pariſb wcre named in the Record. | | 
Creditor ad- AQtion of Debt brought againſt an Adminiſtrator , who pleads 
oy re that the* Inteſtate was indebted to him, and that he had fully Admi- 
to plead Diſtred, and that he had no Goods and Chattels which were the In- 


fully admi- teſtate's, beyond Goods apd Chattels-to the value of 101, which the 
rally. = Adminiſtrator retains towards ſatisfaction of the ſaid Debt to him 
due, the Court were of opinion that the Adminiſirater ought to 
plead generally, fully adminiſtred.z elſe the Debtor ſhould be preju- 


diced in taking iſſue upon that Pleaz the Caſe was between Fox and 


Andrew. FA | 
Debt Aﬀeh. 6 Jac. retuts 751. Sharpley verſus Harral. Action of Debt 
—— brought upon an Obligation, and the Defendent pleads the Sta- 


aidat the fute of Uſury, and ſet forth that one Ship went a Fiſhing to New- 
—roag he * fownd-land, which Voyage might be performed within cight Moneths, 
New-found. the Plaintiff delivered, fifty pounds to the Detendent, to pay ſixty 
— pounds upon the Return of the Ship to Dartmouth from fiſhing, and 
50. /. lem, # if the Ship ſhould not come to New-found-land, by reaſon of Leakage 
not Bury. ox Tempeſt ſhould return to Dartmouth, then the Defendent ſhould: 
pay the principal Debt, andif the Ship ſhould never return,he ſhould 
pay nothing ; and it was held by the Court that it was not Uſury, for 
4 the Ship ſtaycd at the New-faund-land two years , he ould pay 
at 60 1, 

Pice made An AGion of Debt brought againſt an Executor, who pleads, that 
qratky ver- he had nothing in his hands at the.time of the Writ purchaſcd, - and 
Xra, faithnot, nor any time after, the Plea is not good 3 but if the Plaintiff 
had took Iſſue, that he. had Aﬀets at. the Day of the. Writ pur- 
by, apd it had been found fox the Plaintiff, ndw the Plca.is made 

$0009, $. 3 
| - lis | It. 
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If an Action of Debt be brought againſt two Executors,and oneof 
them ovly appear, and confeſs the Action, the Judgement ſhall be a- 
gainſt both of them, of the Goods of the Teſtator's in the hands of all 
the Executors, and the Damages of him that appeared only, 


Rin, 16 Fac. rotulo g88, Houldſworth verſus Barker, An Action of —_— 
Debt brought upon a Bill, the Defendent pleads the Bill was de- ofthe Teſta. 
livercd to the Plaintiff, upon a Condition not performed, and it was {97s Goods, 


held a naughty Plea by the whole Court. ges ofhim 
ep 


HF" 13 Jacobirrotulo 842. Harriſon & al. at the Suit of Fleet, An 
Action of Debt brought for 32 /. and the Plaintiff counts upon 
an Emiſſet ; Harrifox pleads, that he and the other do not detain from 
the Ptaintiff the ſaid 32 /. nor any penny thereof; and the other pleads 
to Iſſue, and a ſpecial Entry made, that the Ifſue ſhould remain, until 
the ſaid Harriſon had perfected his Law, or made Default,and he at the ***: 
Day did wage his Law, and Judgement was, that the Plaintiff (ſhould 

take nothing by his Writ, 


Nuta, 


brought upon an Obligation, with a Condition to perform an A+ Jn 1” 


ward, which was good in part,and void in part,and the Breach afhigned due upon 
upon the good part, and the Award was to pay Money, but no time of 
payment,and afterwards it was demanded, and the Award is good. 


P44 16. Fac.rotulo 1260. Rayſou verſns Winder, An Action of Debt Ifnotime of 


(372, verſus Burcher Knight, Turner, Fones and Bowden,for 18001, Though two> 
Barcher was outlawed, Turner and Jones appeared by Sxperſedeas, ce Sagerſe 
and Bowden appeared by another Attorney,and the Plaintiff declared a» —_— 
gainſt them three that appeared upon an Account 3 Twrner offered to ry in Pleas 
wage hisLaw,and the others plead Nil debent per patriem;and the Court 

was moved pretending that Tarner (hall not be admitted to wage his 

Law, becauſe theDetendents ſhould not ſever in Plea,but the Court up- 

on fight of divers precedents were of another opinion,although it was 

urged that Turner and Jones joyned in a Swperſedeas,and therctore pre- 

tend that Tzrxer (hould not ſever in Plea from Fones, that pleaded Ni 

debet per patriam, but that Exception was diſallowed for although 


two appear by Smperſedeas, yet they may vary in Plea. 


M Ico, 16. Jvc. rotnlo 5$1, and the Imparlance entered, 16 Fac. ro- The Impar- 
twlo 1727.An Adtion of Debt brought by Lee verſus Arrowſmith apceamend. 
upon an Emiſſet, for divers Parcels, and upon an Account, and the al,upon the 
_ Parcels, and Account amounted to the ſumm_. of 3001. but in the A*9"%y' 
* Imparlance Roll, the. Parcels and Summ accounted for,did not amount 
to 3004. by 61, And this variance was moved in Arteſt of Jodgrmens 

, JItET + 


3+ 


Not 4, 
Bene caſe, 


A Cervant 
hired to 
ſerve be- 
yond Sea 
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after a Verdi, but the Court were of opinion, that it was amend- 
able, becauſe Ball the Attorney made Oath, that he commanded his 
Clerk to ſumm the Account for 6. to maintain his Writ, and there- 
fore the Roll was amended. x 


Hu; Eliz.rotulo 1908, An Action of Debt brought by Gage verſus 

Gilbert,apon an Obligation for 5001. bearing Date, firſt of Fe- 
bruary, Anno 245 Eliz. The Defendent pleads a general Releaſe made 
to him by the Plaintiff, bearing Date after the making of the Bond, 
of all Dues and Demands whatſoever, except an Award made be- 
tween the Plaintiffand one G. W. with R.R. then dead, and one Obli- 
gation of 5001. for performance of the ſaid Award , bearing Date 
29 April 25 Eliz. and whether theſe words (bearing Date 2s April) 
ſhall have reference to the Arbitrement, or Bond was the Queſtion, 
upon Demurrer upon the Replication, in which the Plaintiff ſhewed 
the ſpecial matter, that the Award was made the 29 of April,and that 
the Bond was made the ſaid firſt of February, and it was adjudged 
that theſe words, bearing Date, ſhould have reference to the Award, 
and not to the Bond. : 

And if the Heir pleads Reins per diſcent, beſides one Acre, if the 
Plaintiff pleaſe, he may have Execution of that Acre ; or if the Plain- 
tiff plead that he hath Aﬀets beyond that Acre , and it be found that 
he hath ten Acres more, the Plaintiff. (hall have Execution of the 
Land only, and not of his perſon ; as it is where the Heir pleads 
that he hath nothing by Diſcent generally, and it is found againſt 
him, that Land and all other his Land which he hath, and his Body 
are liable to Judgement, by a Capias ad ſatisfaciendum, Fieri facias, or 
Elepit, 

if a man be retained in Loxdon, to ſerve beyond Sea,he may have his 
AGion for his wages in Exglend, in any County. And the like of an 
Obligation bearing Date at Roon in Frence,it may be ſued in England, 


may have his Htedging the place to be in ſuch a County where he brings his A» 


ation in 
England. 


Nots, 


ion. 

And note, that Debt may bc bought in the Common Pleas with- 
out Origixa}, againſt any Officer or Miniſter of the ſaid Court , by 
Billexhibited to the Courtzbut no Procels of Outlawry lies upon that; 
and the Judgement upon that, is, that the Plaintiff ſhall recover his 
Debt and Coſts, and ſhall have an Attachment ad ſatisfaciendum, but 
no Exigent; becauſe it is not by Original and all the Proceſs by 
Bill (hall be returnable at a Day certain: but no Bill lies againſt a 
Serjeant at Law. And note, that the Judges, Serjeants and Officers, 
Clerks, Attorneys, and Miniſters of the Court may have an Attach» 
ment of Priviledge outof the ſaid Court, without an Original to ar- 
reſt any to them iadebtcd, or for any perſonal cauſe to proceed upon 


it, 
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it, as if jt were by Original, but no Proceſs of Outlawry lies there» 
upon,and ſuch Proceſs of Attachment ſhall be returnable at a Day cer- 
tain, and not at the Common Return, and they may be returned from 
Dif to Day. 

If a man be bound to perform an Award of Arbitrators, and they - yu, 
make an Award accordingly that one ſhall pay Money, he may have - 
his Aion of Debt for the Money, and declare upon the Award: and 
afterward may have another Action upon the Obligation for not per» 
forming the Award, by the opinion of the whole Court , Mich. 5, 

Caroli. 

An Adion of Debt brought by an Executor, the Defendent pleads Ontlawry in 
an Outlawry in the perſon of the Executor, and demands Judgement, CE 
if he ought toanſwer his Writ the Plaintiff demurrs in Law to that 
Plea 3 and Judgement was given, that the Defendent ſhould anſwer 
over, 


WW 0% verſus B. and his Wife, Trix, 37 Eliz. rotulo 1306, An A+ g,tauryin 
Qion of Debt brought by Husband and Wife as Executrix : the Teftator 

the Defendent pleads in Barr an Outlawry in the Teltator by an Eſtran-+ ;aggeq” © 

ger, which isin its forcez and upon a Demurr and ſolemn Debate, naught. 

adjudged a naughty Barr. Trin. 4 Elis, rowule 507. The like Plca 

pleaded to an Executor that brought an Action of Debt', and ad- 

judged no Plea, And Dixon Adminiſtrator of Collins, exhibited 2 

Bill againſt Bewden an Attomney of the Common Pleas , and he 

pleads in Barr an Outlawry againſt an Adminiſtrator, and adjudged 

no Plea, 


Ich, 4 Ed. 4. rotulo 144. An Aion of Debt was brought a- , ,,ong 
gainſt . R. de I, in Com, L, Chapman, the Defendent appear- man of the 
ed by his Attorney, and offered to wage his Law, and effoyned 3 and _ - 
at that Day the Plaintiff appeared, and the Defendent being ſolemn- wage bis 
ly required,one F.R.came to anſwer the Plaintiff as Defendent in that 
Action, in his proper perſon, and offered to wage his Law ; the Plain- 

tiff (aid, that F, K. now appearing to wage his Law, ought not to be 
admitted, becauſe the (aid F. R. is not that perſon which the Plaintiff 
prolecutes, becauſe this F,R. appearing, is F. R. de, in Com, L. Jun.. 
Chapman, and he who the Plaintiff proſecutes, is, F. R.de I. in Com, 

L, Sex, Chapman . both of them at the purchaſing the Plaintiff*s 

Writ, living at WV. and that he agreed with the Defendent ſo to do, 
therefore becauſe F. R. de, &c. hath not appeared to wage his Law, 

prays Judgement: The Deftendent confeſſes fuch matter, and fays , 

that he believing that the Writ was proſecuted againſt him , ap- 

peared by his Attorney , and offered to wage his Law ; and prays 

to be diſcharged of the. Debt : and the other F, K, being cxaRed, 


appeared 


OY 
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appeared not ; and the Court would adviſc,but no Judgement forthe 
Plaintiff. 


: Leſſor and 


Leſſee for Il. 26 Eliz. rotulo 420, The Leſſor makes a Leaſe by Indenture 
years, one for years, and the Leſſce grants over his whole Term; and the 
— Leſſor grants over the Reverſion,and it was adjudged that the Gran+ 


the other kcC of the Reverſion ſhould have an Aion of Debt for the Arrears 
prants bis 


Reverſion, Of Rent, againſt the Aſhgnee of the Term, and not againſt the firſt 


Grantee of Leſlee. 
the Rever(- 
on ſhall 


have Aion H#. 43 Eliz, Paſch, 41 Eliz. rotuls 425, An AdGion of Debt 
ed, wg brought againſt che Executor in the Deber & detinet, for Rent due 
_” in the time of the Executor,upon a Leaſe made to the Teftator,upon a 
"=" Judgement given in the upper Bench,and thatJudgement was reverſed 
in the Exchequer, becauſe it was not in the Detinet alone; but afterwards 
in the upper Bench, Int. dominum Rich, & Frank Adminiſtrator tor Ar- 
rears duc, after the death of the Inteſtate, it was adjudged good in 
the Debet & detinet, and ſo in the Common Pleas , Trix, 11 fac. ro- 

tulo 2013, 


Nota, IF Jcb. 30 & 31 Eliz, rotul» g07. An Adiqn of Debt bought, to 
| which the Defendent pleads an Outlawry againſt the Plaintiff 

in its force 3 the Plaintiff replies the general Pardon granted by 
Parliament, the Defendent demurrs, and Judgement, that he ſhould 


an{wer over, 
m—_— Ich, 40 & 41 Eliz. Ralph Rogers brought an Action of Debt up» 
amended, on an Obligation of 400 l. and Judgement was entred by the 


an after on CICTK upon a Nibil die. that the ſaid Roger ſhould recover, Oc. and 
advice made for that default the Defendent brought his Writ of Error to reverſe 
as it #3 the Judgement given for Ralph ; and when the Record was certified , 
the Judges of the then King's Bench would not proceed. And after- 
wards the Judges of the Common Pleas upon a motion, and before 

another Writ ot Error brought, amended the Miſtake of the Clerk, 

And Juſtice Walmeſly would have committed Keal the Clerk to the 

Fleet, for his careleſneſs, but afterwards the Amendment was with- 

_— by the Court, and upon further adviſe, the Roll made as it was 

orc, 

wy Sc An Action of Debt was brought upon a ſingle Bill for payment of. 
apes De- | Money upon demand, and the Plaintiff declares generally, that he 
).y 2 peciat Often had requeſted, &c, and Serjeant Harris demurrs to the Decla- 
Nenand. ration 3 and the opinion of the Court was, that he ought to plead ; 
yet it the Defendent had demanded Oyre of the Bill , and upon 

that havedemurred, it had been a good Demurrer, becauſe one ſpe- 

cial 
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cial demand was in the Bill, and no ſpecial demand alledged in the 
Count, 


Ich, 3 Fac. Burnel verſus Bowes, Action of D.bt brought upon 
a Bond, and the Plaintiff in the Imparlance Roll had countcd 
upon a Bond made the tenth of March, and an Imparlance thercup- 
on until the next Term, and in the next Term he declared, as of a 
Eond made the tenth of May, and the Defendent pleaded per Dures , 
and it was entred of Record, and the next Term after Entry thereot 
the Plaintiff moved that that miſtake might be amended, and at firſt 
it was denicd to be amended, becauſe the Defendent had pleaded to 
it, and by that Amendment his Plea (ſhould be altered, as it he had 
pleaded, that it was not his Deed z and the cauſe of his pleading that 
Plea was the miſtake, and it the miſtake ſhould be amended , he 
would be tried and overthrownzand upon the farlt motion it was de- 
nicd to be amendcd, but afterwards granted to be amended by the 
whole Court, for the Imparlance was entred, Hilar, firſt of King 
James, and the IfTuc was Paſch, ſecond of K, Famer, but the Defen- 
dent was admitted to plcad a new at his pleaſure, 


Ich, 3 Jac. rotulo 2575. Fitch, verſus Biſie. An Aion of Debt 

brought upon an Obligation, with a Condition to pay money 
yearly, according to the form and cficQ of the Indenture made be- 
ewcen the Plaintiff and Defendent ; the Defendent pleads that there 
was not any ſuch Indenture made between the Plaintiff and Defen- 
dent, as is in the Condition ſuppoſcd : and the Plaintiff demurrs upon 
that Plea, for that the Detcndent is eſtopped to plead that Plea. 


K Tang and his Wife, Executrix of F. Wright, Plaintiffs, brought a 
Scire Facias after the ſaid Executrix came to full Age, againſt 
Death and his Witc, Adminiſtratrix of JW, D. to have Execution of a 
Judgement had by F. D. and H. E. Adminiſtrators, during the mino» 
rity of the Exccutrix, upon a Bond entred into, to the Teſtator, and 
whether a Scire Facias lay by the Executrix or no, was the queſtion ; 
and by the better opinion of the Court itdid not lie, 


M Ayor and Burgcfſcs of Linn Regis, in Norfolk, Mich.. 10 Jac. rotwle 
2413. brought an Action of Debt upon a Bond againſt one 
Pain, and it was (Ad refpondenduns Majort & Burgenſibus de Linu 
Kegis in Comitata Norfolcie ) Pain pleads that it was not his Deed 
and a ſpecial Verdi was found, that the Mayor and Burgeſſes were 
incorporated by the name of Majores & Burgenſes Burgi de Linn, 
& non per alind, And whether the omiſhon of this word ( Burgi) 
ſhould barr the Plaintiffs, was the Queſtion ; and Judgement was 
I | given 
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given by Coke, Warburton and Nichols, for the Plaintiff; for Coke (4jd, 
that if the «fſcntial part of the Corporaticn was nanicd, it was fuf- 
ficient : and in this caſe the Mayor and Burgeſlcs was one effential 
part, and Lim Regis is another eſſential part, and thoſe two were 
duly expreſſed, and ſufficient to. maintain the Action : and Coke (aid, 
that thoſe words ( Et nou per alind) (hall be intended to be Nox per 
alind ſenſz , & non litera, and of the ſame opinion were the other 
Judges there, 


Ichols verſus Grimwin, Mich, 12 Jacobi, rotulo 160g. or Hill in 

the ſame year,rotzlo 3027, The Plaintiff brought his Action up- 

on a Bond, the Condition whereof was performance of an Award, for 
and concerning all Matters, Cauſes, Suits, and demands whatſoever, 
had,moved or depending, &c. ſo as the the faid Award be made, &. 
The Defendent pleads no ſuch award made, the Plaintift by reply ſets 
forth the Award, it was made De premiſts, to wit, that the ſaid 7. 
Mhbuld clearly depart with, and avoid out of her houſe, in which ſhe 
then lived, and that the ſaid F. ſhould carry away all the Hay, &e, 
The Dcfendent re-joyns, and ſays, no ſuch Award; and a Verdict 
for the Plaintiff; the Defendent moved in Arreſt of Judgement ; for 
that the Award was made but of one part, and fo void ;, but Judge- 
ment was given for the Plaintiff; for though the Award be made 
but of one part, yet if the Defendent may plead it in Barr of the 
other Aion brought againſt him for the ſame cauſe, in all ſuch Caſcs 
the Award is good. But my Lord Hubbart and Nichols took this 
difference upon theſe words (ſo that) for then the Arbitrators muſt 
make their Award of all fuch things which are in Controverſte, and 
in ſuch manner as the Condition preſcribes : but it the parties put 
themſelves by Parrol , if the Arbitrement be made of one part it is 
good, And Hubbard ſaith, that in all Arbitrements, whether by Bond, 
or Parrol, they ought to be reciprocal, and to be made in ſuch man» 
ner, that it may make an end of all Controverhes between the par- 
ties. For if a man be bound in a ſingle Bill, and put it to Arbitrement, 
and the Arbitrators order that the Obligor pay to the Obligee a ſum, 
and do not award that the Obligee ſhall ſeal a Releaſe, or that the mo- 
ney paid ſhall be in diſcharge of the (aid Bill, the award is void. But 
in BarpooPs Caſe the Submiſhon was by Parrol, for money due before 
the Submiſfion ; and the Award was, that he ſhould pay ſuch a ſum 
for the ſame Debt, and good : for the Award (hall inare to a diſcharge. 


 f See PaſchaPs Caſe, 8 Rep, 


Tutfeld Plaintiff, Grony Defendent : in Trinity Term, 13 Jacobi, 
rotwlo 85g. The Defendent pleads to a Bond taken by the Sheriff 
for his appearance in the King's Bench , Die Sabbaeti proximo poſt 
Od. 
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0a. Mertini, that he appeared at the day; and the Court of Come 
mon Pleas gavehim a day to bring in the Record of his appearance, 
by Mittimus iſſuing out of the Chancery, the Record was certihed , 
Videlicet, that he apppeared Lune poſt xv. am Martini, which was after 
the day, yct it was adjudged good 3 for if the appearance was the (ame 
Term, it is good, though it be not the ſame day. 


Erle againſt Harris, Trinity Term 9 Jacobi, rotulo 1321. Judge- 
ment is there entred by Non ſum inform. againſt Harris, Harris 
brings a Writ of Error upon that Judgement, and aligns for Error , 
that the Record was Fr. Harris de Brownton : and the Original filed, 
to warrant that Judgement was Fr. Harris de Browtox , and there re- 
verſed for that variance, 


Amond verſus Jetbrel , Mich, $ Jacobi, rotulo 2354. Hamond 
brought his Action of Debt upon a Bill Obligatory, for the pay- 

ment of money, and no day limited in the Bill for the payment there» 
of ; but aftcr the words ( In witneſs whereof, &c. ) theſe words 
were written : Nevertheleſs it is agreed, that the ſaid Fethrel (hall 
not be hcreby compelled, or required to pay the faid thirty pound une 
til the ſaid Jethrel have recovered againſt B, Hudſon, the ſum of 


thirty pounds or more, upon a Bond of forty pounds , wherein the. 


ſaid Hamond, &c, The Defendent demands Oyre of the Bill,and hath 
it, Memorandum that 1 W, 1. &c, and demurrs in Law, and ſhews 
that the Plaintiff had not allcdged any day of payment, nor whenit 
was requeſied 3 and the Declaration adjudged good notwithſtand- 
ing : And my Lord Coke held, that whatfoever comes after theſe 
words, In witneſs, &c, is no part of the Bill, but words after, In 
witneſs, &c, may bea Condition , and muſt be pleaded, and not de- 
murred upon : and 21 H. 6. dire& in this point, and fo to the third 
Report. An Action of Covenant brought upon words of Covenant in 
an Indenture after, In witneſs, &c. and above the Seal, and held good 
and maintainable. 


QAint - Jobu verſus Cracknel , Mich. 12 Jacobi , rotulo 1153. An 
Action of Debt was brought upon the Statute of the 24 of H. 6. 
for forty pounds of cleion of, Burgeſſes in Parliament, and it was 
tricd, and a Verdict for the Plaintiff, And Serjeant Moor moved the 
matter inſuing in arreſt of Judgement. Firſt, the Statute directs the 
Sheriff to ifſae out his Warrant to the Mayor, if there be one, and if 
no Mayor, then to the Bailiff : and it appeared by the Court, that the 
Sheritt made his Warrant to the Bailiff, and do not (ſhew that there 
was no Mayor there : and the exception diſallowed ; for if there was 
a Mayor, the Detendent ought to ſhew it by plea, Secondly,that the 
12 Plaintiff 
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Flaintiff doth not alledge that the Warrant made to the Bailiff was 
under the Sheriff*s Seal, as the Statute dircs : and the Court held the 
Count good notwithſtanding, becauſe the Declaration was, that the 
Sheriff by vertue of a Writ to him dire&ed, made his Warrant to 
the Bailiff: and if it was by vertue of the Writ, it ſhall be intended 
to be under his Scal. 


Ope verſus Holman, Mich. 10 Jacobi rotulo 3612. Debt upon an 
Obligation ;, the Defendent pleads a forreign Attachment in 
Loxdon, and the gPlaintiff demurrs, and the exceptions were : hrft, 
that the Defendent had attached the moneys in his own hands by 
way of Retainer , and ſo the cuſtom unwarrantable, Secondly, it 
appeared that Judgement was given in the Mayor's Court, by the De- 
fault of him in whoſe hands the money was attached : and it ap- 
peared, that the Defendent which brought the Action in London, and 
he in whoſe hands the attachment was made, and that made default, 


was the ſame perſon; and it isa contrariety, that the ſame perſon, 


ſhould appear and not appear, and a preſcription tor that is naught z 
and the Cuſtom is in Loxdon, that the recoveror in London ought to 
find Sureties,. that if the Debt be diſcharged within a year and a day, 
then to pay the money, and did not appear by the Record, that he 
found Suceties, which was an incurable fault, and fo adjudged by 
the Court. | 


Porter verſus Tompſon, Hill, 14 Jacobi rotulo 344g. To one Obli- 
| gation with Condition, to make aſſurance of Lands to ſuch uſes 
thercin expreſſed 3 the Defendent pleads, that he made a Feoffment of 
the ſame Lands to other uſes, which the Plaintiff accepted 3 the Plain- 
tiff demurrs, and it was adjudged a naughty plea z for he ought not 
to vary from the Condition. 


Iggenbotham verſus Armot , Hill, 8 Fac, rotulo go6, Action of 

Debr brought upon a Retainer, in the Office of an Husbandman 
for one year, and ſo from year to year; the Defendent wages his 
Law,and at the day to wag@his Len Court refuſed to accept it 
for that he ought not: to wage his Law for wages; yet it the Retainer 
were not for a year at leaſt, Court ſeemed to- be of opinion that he 
might wage his Law. 


| Ernon verſus Onſlow, Poſch. 12 Jac. rotwlo 1047. Upon an Adti- 

on-brought upon a Bill for $01. the Defendent demands Oyer of 
the Bill, was pro oflogeſimis libris, and to that the Defendent demurrs, 
and Judgement: for the Plaintiff, Htton cited the Caſe in Coke's 10 


Repl. ' Rowland*s Calc 3 and another i in: Mich, . 44 & 45 Elizad. 
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rotulo 131. ſeptingentis libris, and the Bonds was pro ſeptungentis 
librir. And another, Mich, 11 Jac. upon a Bill for ſeventeen pounds , 
and adjudged a good Bill. 


Oung verſus Meltoz , Trin. 10 JO rotulo 3434 An AQtion 
brought upon a Bond for perturmance of Covenants; the De- 
fendent pleads Conditions performed, The Plaintiff afhgns the 
breach for non-payment of Rent, and pleads in this manner , .that in 
December he demiſed to the Defendent one Wine-cellar, &c, for one 
year 3 and if the Detendent would hold the Wine-cellar for three 
years, paying 40 1. yearly during the faid Term and alledges non- 
payment of the Rent of one quarter in the firſt year; and the De- 
fendent demurrsz and the Court were of opinion, that the reſervati- 
on had reference as well to the tirſt year , as to the two years follow- 
ing ; and in that Caſe Coke ſaid, That it a demiſe, &*c, reſerving Rent 
to himſelf, the hcir ſhall not have the Rent 4 but if the Rent be re» 
ſerved generally, the heir ſhall have it, | 


LWFG Hickftead verſus Bradſhaw, Paſch. 14 Fac. rotulo 2175. There 


was Judgement entred againſt the ſaid B, and after the Bail of 


Bradſhaw, brought a Habeas Corpus to the Marſhalfie, Bradſhaw be- 
ing a priſoner there, to have his body before the Judges of the Com- 
mon pleas to be committed in Execution, in diſcharge of the Bail,but 
eſor the return of the Habear Corpns ,- the ſaid Bradſhaw had 
brought a Writ of Errour returnable the day following and when he 
came to be committed , the Court doubted , that their hands-were 
tied by a Writ of Errour, by reaſon he could net be committed upon 
the Judgement, and yet they would have diſcharged the Bail, if-they 
knew which way, therefore Huere, 


(3Frrard & al, verſus Danner, Hill. 9 Fac, rotulo 2015. Judgement 

was had upon a Bond by Nox ſum inform, and a Writ of Errour 
brought for that the Chriltian name of the Defendent's Attorney. was 
Icft out in the Imparlance Roll; but it was in the Roll, whereupon 
the Judgement was entred, and a Warrant of . Attorney entred ac» 
cordingly : and the Court was moved, that it might be put into the 
Imparlance Roll, which was granted upon fight-of the Judgement 
Roll, and Warrant of Attorney entred, © 


If a man be bound by Award to pay one twenty ſhillings, and I at, 


the day offer it, and he retuſeth it, or comes not'to receive it 3; I mult 
plead that I was ready to pay, and ſhall not-plead Uncore pri, be+ 
cauſe it is upon a collateral matter. 7 

An Obligation was made to pay 104.8 z,. and: cight (not ſaying 
pence, or any thing elſe) An AQion of Deb licth for the 10 |. $:5; 


Wilde: 
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vw Wlde verſus Vinor, Trin. 7. Fac. rotulo 1629 or 2629. Debt upon 

an Obligation to perform an Award. The Dctendent pleads, 
that the Arbitrators made no Award 3 the Plaintiff replies, that the 
Defendent by writing did revoke, and null the authority of the Ar- 
bitrators. Folter hcld the Bond was forfeited, although he might re- 
voke, the Plea was, that he did diſcharge the Arbitrators againſt the 
form of the Condition. My Lord Coke- held, that the power was 
countermandable, if the Submifſion be by writing , the counter- 
mand muſt be by writing, it by word I may countermand by word : 
If two bind themſelves, one carinot countermand alone. If Obligor, 
or Obligee diſable by their own act to make the Condition void, the 
Bond is ſingle, 14 H. 7. It I ambound to intcoff 4, and I marry her 
before the day, the Bond is forfeited, 18 E. 4.18. 20, the great 
doubt was; becauſe no expreſs notice, but notice was implied. And 
the Bond forkcited, becauſe he did not ſtand to it, Judgement for the 
Plaintiff, 


Parker verſus Rennaday, Trin. 6 Jacobi, Action brought upon a 
Bond for 60 /. the Bond was in Italian in thele words : Inceſſan- 
ta libris, and held a good Bond for 60 /. 


'$ ux tejus Admin. verſus Needbam, who was bound to the In- 
teliate, in a Bond, and pleads, that Adminiſiration of the In- 
4cltate*s goods was committed to him by the Arch- bilhop,the Inteſtate 
having Bona notabilia before it was committed to the Plaintiff's 
Wife, The Plaintiff replics,that the Adminiſtration committed to the 
Defendent,was revoked and made void 3 to which the Deftendent des 
murrs, pretending his Adminiſtration to be a relcale in Law, but it 
was otherwiſe adjudged. But if the Debtor were made Exccutor , 
then the debt is releaſed : like unto an Adminiſtrator, during the mi- 
nority, he may do all for the good of the Infants, but nothing to their 
prejudice, it an Exccutor marry the Debtor, it is no Releaſe in Law: 
Judgement for the Plaintiff by the Court. 


Anrance and Altham's Caſc; it I have no mcans to gain my right 

but by Action, if I Releaſe my Action, I releaſe the thing it ſelf, 
becauſe I rclcaſe my means to come to my right. If Ireleafe all A- 
Ctions, I may a a proſequendi, A releaſe made by the Tellator 
(hall be no Bar to the Executor to bring a Writ of Detinue, becauſe 
it continues a wrong fiill to the Exccutor. A Bond to pay moncy at 
Michaelmas, may be releaſed becauſe it is debt, otherwile it is of a 
Rent reſerved by Leaſe: the like it is of a fingle Bill to pay money at 
tour days, it the firſt day be broken., no Action , until all the days 
be paſt; but in Caſe of a Leaſe, after the firſt day, debt doth lic Gul 
the 
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the firſt is a Debf , but not in the other, Quarrels, Controverlics 
and Debates are all one, that is all Cauſcs of Quarrels, Controvegtics 
and Debates, are more large than Actions: and Suits are more than 
g. e, &4, and by releaſe of Suirs, Executions are gore, releaſc of Du- 
ties, Executions are. gone : neither Fraud nor Might can take a Title 
without Right, Dcimand is molt large, and by it Rents are gore, E.x- 
ecutions gone, Incidents gone, as Rehiet , Warranties gone, all Caules 
of Demand-gone, AQtions and a man's Rigiit gone, 

When a Condition is to Arbitrate ot all macters bet ween He. there 
if the matters be not made known tothe Arbitrators, tncy are not 
bound to arbitrate more than they know for, it it appear to the Court 
that all matters committed to the Arbitrators be not arbitrated, the A- 
ward 4s void ; but if the ſubmillion be of a!l matrers between, &c. 
ſo that now all mult be arbitrated, or elle it is void ; aud in every 
Award there muſt be fatisfation of that which was awarded, 

-» 

Powe! verſus Crowther, Trin. g Jacobi , rotulo 313. det port & wn. 

Three Executors which appearediat feveral FTerms,and plead (eve- 
verally, #e unques execut, the Plaintit proceeds to trial againli one of 
them, and was non-ſuit, And then one of the other Detendents takes 
the Record down by Provifo, and the Plaintitt was again non-ſuit and 
both the Detendents delire coſts, before the third iſſue was tricd : but 
colis was only given to the firſt, and denied to the fecond, tor his tri- 
al was erroneous , becauſe by the firft trial the Original was deter- 
mined, 

If a Defendent wage his Law, no excuſe of ficknel(s.or water can 
fave his Default; but in all real Actions he may excuſe him(ſclt by 
ſuch Accidents, 

[t the Condition of a Bond be te diſcharge a Meſſuage of all incum- 
brances, there one may plead generally that hedid diſcharge it of all 
incumbrances, but it it be to diſcharge it of ſuch a Leaſe, there he 
mutt ſhew how. 


Orton verſus Sims Paſch, 11 Jacob, rotulo 346. Debt upon a 
Bond entred into by an under Sheriff to his high Sheritt,that the 


under Sheriff thall.not meddle with the Execution of Executions,and - 


ſhall diſcharge the Sheriff from all Eſcapes, and the Plaintiff ſhews a 
breach in the under Sheriff for an Eſcape 3 by reaſon whereof, the 
Shcrift- paid the Debt and Damages : queſtion was; whether this Co» 
venant be good or not;Judgement for the Plaintiff. A high Skeriff may 
make an under Sherift to be at will : An under Sherift hath che ſame 
authority an high Sheriff hath ; it is a void Condition toſavea man 
harmlels trom al! men,but good, if it be ſpecial : if the Condition be to 
diſcharge and acquit,1 mult ſhew how ; An under Sheriff. was: before 


the . 
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the Conqueſt, A Bond made to the Sheriff by the under Sheriff, td 
diſcharge of all eſcapes, this is good and lawful. If any part of the 
Condition of a Bond be againlt a Statute-law, it is void in all: but 0- 
therwiſe, if part be againlt the Common-law : Sce BoſwePs Caſe, 10 
Rep, when a man is under Sheriff he may do all miniſtcrial things the 
Sheriff may do, but not judicial. If the under Sheriff will Covenant, 
that he will not meddle with Executions above 204, this Covenant 
of his own accord is good : It a Shcriff bind his under Sheriff, that he 

{ ſhall not return Vexzre Factas, nor intermeddle with Executions, un- 
til he be acquainted, it is againſt Law, and naught by-all the Count, 
A Bond to perform divers Covenants, ſome agaioſt Law, and others 
lawful, it is good for lawful things, and void tor the reſt, 

The death of one of the partics in an Original Writ doth abatc 
the Writ, it is otherwiſe in a Judgement. It Husband and Wife ſuc a 
Scire facias, and the Husband dieth, the Scire facias (hall abate for it 
is no more a judicial Writ , but as it were an Original to revive a 
Judgment, 

The Court were of opinion in the Caſe of Sir H. Dowckray, that 
where he had delivered money to his Servant to provide Vicuals , 
and the Servant. buys the Victuals in his Maſter's name, and pays not 

/ for them and afterwards an Action brought againſt the Mafter for 
the money, and he offers to wage his Law : and the Court held, ke 
could not ſafely wage his Law, becauſe the Victuals came to his own 
uſe, and therefore he is chargeable, and muſi have his remedy againſt 
his Servant. But if the Maſter did forbid the Tradeſman to deliver 
any Wares, except his man paid tor them in that Caſe it the Tradef- 
man deliver Wares, the Maſter may ſafely wage his Law, as if was ad- 
judgcd in Sir H. Compton's Cale. 


P 


Repleader M Antel verſus Gibbs , Trin. 7 Jacobi, rotulo 1254. Action of 

awarce.4. Debt brought upon an Obligation 3 to which the Defendent 
pleads that an Eftranger was impriſoned by another ſtranger,and kept 
in priſon,until the Detendent,as ſurcty of the ſtranger, made the Bond ; 
and it was held a naughty Plea, and a Repleadcr awarded. 


Money due A Liton verſus Walker Mich. 6 Facobi,rotulo 1342. Land was Mort- 
upon2Mort- {"\. paped, and a promile, that if the Margager at ſuch a time and 


gage payeble 


:o the Heir , Place ſhould pay the money to the Mortgagee, his Heirs, or Alligns, 
_ £2 that then the Mortgage ſhould be void : the Mortgagee'dicd, and the 
tor- © money was paid to his Exccutors; and it was adjudged to be no per» 
formance of the Condition, for the Exccutor was not named, and the 
money ought to be paid to the Heir, who ſhould have the Land, if 


the money were unpaid, and not the Executor. 


Sturges 
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| Cree verſus Dean, Trin. 7 Jac. rotwlo 2915. An Action of Debt 
\ 


brought upon a Bill for money to be paid within fiftcen days at- 


Su 


ter his tetimn from Jernſalem, he proving his being there ; the Defen- 


dent pleads that he did not prove his being there 3 to which the Plain- 
tiff demurrs, he making proof, that is, if it be true, ,Sir Edward" Coke 


and Damel hcl, that the proof ſhould be made upon the trial, and 
the proof ſhould be ſubſequent. But Warbwrton and Fofter held,that 
the proof ſhall be precedent, becaule it was reſtrained to a certain time ; 
-but it had been otherwiſe if no time had been appointed, 


Orton verſus Goldſmith, Trin. 7 Jac. rotulo 3100, An Action of 
Debt brought upon an Obligation, with a Condition that Cham 
berlain, his under Sheriff, ſhould not meddle with Exccutions beyond 
ſuch a ſum, ard alledged a breach for intermedling with Executi- 
ons, contrary to Condition 3 and-the opinion of the whole Court 
was, that the Bond was void, 


Ain verſus Nichols, Trin, 8 F ar. retulo 134. An Action of Dcbt 

©- brought upon'the Statute of E. 6. tor not ſetting forth of Titiies, 
and the Plaintiff declared as well for the predial Tithes, for which ke 
might wcll bring his Action,and for otherTithes,as of Lamb and wool, 


" for which no Action would lic, and upon trial the Jury found for all, 


as well for thoſe that would, as would not bear an Action 3 and after 
a Verdi, this exception was taken, and Judgement arreſted. 


Re? verſus Davenant, Trin. $ Fac, rotulo $05, A bail taken in thc 
then King's Bench,and an Action of Debt brought upon that Re- 
cogniſanee, which was, that it it happened the Dzfendent in that Adi 
on to be convidtcd, then the Manucaptors granted, and every of them 
granted, that as well the Debt, as damages and cofts, which ſhould in 
that Action be adjudged the Plaintiff, ſhould be levied upan their 
Lands and Chattels,. And in Eafer Ferm, 7 Fac. the Defendent upon 
a Capias ad ſatisfac, awarded againſt him, did not render his body. but 
afterwards,Mich, 7 Fac. he did render his body,and the Court accepted 
of it, and diſcharged the Bail: and whether the Bail ſhould be 4i(- 
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charged, or not, — queſtion3. and 'theKourr- held, tHe Bail 
a 


fhould be difcharged 


Judement was'given for the Defendent, © 


R Ayſon verſes. Winder, Paſch, 16 Facobi, rotulo 1200, An Action An award 


ot Dcbt brought upen an-Obligation, for performance of an ' 


196% 111 part, 


and 2115718 


award, which was void in part, and good in part; and the breach al- for vart,and 


ledged for that part which was gocd and the award was to pay money, { 


fhaned in 


"each a 


butnotime of payment alledged in the award, and afterwards it was the good 
demanded, and ſuch demand was hcld good, part, and 


keid good on 


K þ King 


—Y 
> 
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Tfrhe Plain- KR" verſus Law, Trin. 16 Jacobi, rotulo 50y. An Adion of Debt 
rok _> brought upon the Statute of perjury, in which the Plaintiff was 
coſt upon non-ſuie 3 and the Defendent moved to bave coſfis upon the Statute 
NE of 23 H.$. upon theſe words, or upon any Statute for any offence ar 
wrong perſonally, immediately ſuppoſed to be done to the Plaintiff, 
or Plaintiffs 3 and the Plaintiff after appearance, Oc. be nov-(uited &c, 
but the whole Court held, that he ſhould not recover cofts upon that 
Statute , becauſe the Statute of 5 Eliz. was made long after the Sta« 
tute of 28 H,$. and upon the Statute of 7 Jacobi, the Defendent ſhall 
_ coſts ; for if the Plaintif| had recovered, he ſhould have 
” vered no colis, and ſo no colt was given to the Defendent in that 
Action, | : 


Nets, Annel verſus Metcalf, Tris. 17 Eliz, rotulo 2722. Action of Debt 

brought againſt the Defendent as Adminiſtrator, and he plcads a 

Recovery had againlt him in the City.of Norwich, and alledges a ſpeci» 

al cuſtom , that time out of mind , they had cogniſance of pleas ; 

and in pleading the cuſtom , he omitted this word Gur , and held 
naught, 


Amendment T;'Etherſton verſus Tapſal, Mich. 13 Jacobi, yotulo 340g. The Im- 
— F parlance was entred 3 and Hill. 13 Jacobi, rotula 715, The ifſuc 
ed, after Er- was entred, An Adion of Dcbt was brought upon 2 Bond, and in 
ror vrought- the Imparlance the Bond was alledged to be made at Neweaſlle, and 
in the Ifſuc Roll it was alledged to be made at York, and tried 3 and 
afterwards a' Writ of Error was brought,and the Record was certified, 

and upon a Scire faciar that Error was alligned , and the Court of 
Common Pleas was moved,that the Imparlance Roll might be amend» 


ed, but the-Court would not grant it. 


A thing out (3V verſus Smith, Mich, 16 Jacobi, rotule 945. An Action of 
doe nd Debt brought upon an Obligation to pertorm ao award ;, the 


miſſion A- 


warded, and Defendent pleads, that the Arbitrators made no award 3 the Plaintiff 
mo by way of Replication ſects forth the award, and that the Arbitrators 
had awarded the Def@adent to pay ſuch a ſumm, and that he ſhould 
be bound with ancther ig ſuch a fumm, and ſhews that the Deten- 
dent did notbecome bound with the other; and the Deftendent de- 
murred, for becauſe it was out of the ſubmiſſion, and it was not in 
the Defendents power to partorm it. 


Fackson 
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Ackgon verſus Comin, Trin;. 16 foceb3, rotuls. An AGion of Debt ** 
) brought upon-'an Obligation to perform an- award, ſo- that the : 
award be Ggned, ſeakd and detivered : and-in pleading of an award , 

upon the Defendents ſaying, there was no-award made 3 the Plaintiff 
emitted in his Plea to fet forth, that the award was ſigned , and it 

was tried, and a Verdid for the Plaintiff, and this was moved in ar- 

reſi of Judgement, and ftayed by the Court. 


Lempſon verſus Bate, Trin 17 Facobi, rotwlo, An Aftion of Debt Defendent 
brought upon a Recovery in a Court-Baron; and declared,that ig upon a 
every Court was held before the Steward only , and not betore the no—_— 
Suitors, and a Declaration there for Rent reſerved upon a Leaſe for }.,;. 
years behind, and the Court held the Declaration void, and that theſe 
words, according.to the Cuſtom of the Mannor, time out of mind, 
would not help the Declaration 3 and the Defendent was admitted. to 


wage his Law preſently, if he would, 


not ſend Þ13 

of Debt brought upon a Writing, thereby ſhewing that whereas Apprentice 
one T. before the ſcaling of that Writing: had become bound to the _— 
Defendent, to (tay with him, and ſerve him as an Apprentice for the with tia 
term of cight years, and Woodall covenants with the PlaintiF, that 
he before ſuch a day would reccive and take the faid Apprentice for 
the retidue of the (aid Term of eight years then to come,and would: 
teach, keep, and imploy the ſaid Apprentice in his houſe and ſervice 
in the Art and Myſtery of Chirurgery , which the (zid Wooda!! then 
uſcd and profeſſed, if the ſaid F, ſhovld fo long live, and binds him- 
felt in twenty.-pounds; the Plaintiffalledged that the Defendentdid - 
reccive the (aid Apprentice in ſervice at Londor, &e. and further 
(ays, the Detendent within the time, to wit, ſuch a day and year, 
fent the ſaid Apprentice in a certain voyage, in # Ship called the Dra- 
gon, from the houſe of the Defendent, 'unto the Eaſt-Indier, there to 
ſtay 3 and that the Apprentice did- there arrive, and doth yet there 
remain, for which he brings his Action: The Defendent pleads, that . 
he tor the better inſtruction of the Apprentice, ſent the Apprentice. 
to-the Indies, to ule and exerciſc his Art ; and tg this the Plaintiff 
demurrs, and Judgement for the Plaintiff, that the Defendent could: 
not ſend the Apprentice out of England, except himſelf went-with-. 
him, although ie be in his own houſe, and his. own proper fervice, but 
clearly he might ſend his Apprentice to Chefter;; or any other part of 
Exgland, 


(VP verſus Windal, Hill, 13 Jacob, rotulo2588, An Action A man can- 


(= O- al, verſus Dennet, Hill, gg Facobi, rotulo $167 The D&- 
1 tendent after a Judgement. entred, brought a Writ of Error,and 
Ke 


alligncd 
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aſligned for Error, that the Chriſtian name of the Attorney for the 
Detendent was Jeſt out in: the In;parlance Roll , but it was in .the 
Judgement Roll, and-alſo:in the Roll withithe Clerk of the Warrants 
was perfeQ; to wit,: Henry. Snag 3 ard therefore the Imparlance was 

* made perfect, and Henry put into the Imparlance Rell, after athign- 
ment of Error by the Court. | 


Upon 2 wu Orchmaa verſus Hawtry, Hill, 14 Facoks, rotulo 2167. Adtionof 
vey ns Debt brought againtt a Bailiff of a Libcrty, upon a Recovery ih 
cariance.yer a Court of Record. The Defcndent pleads Nwl tiel Record, The 
yes *d Plaintiff brings the Record into the Court; and there were divers ya- 
preeing » Tianccs betwecn the Record upon which the Plaintiff declares,and the 
ZuJeenent Record certified, videlicet, in the name of the Bailiff and continu- 
tif, ances; for in the Record certitied there were divers continuances 
which were not in the Record in Court,and divers other differences; 
but the Judgement and Recovery of the Debt and Damages agreed , 
and the other variances were not material, and Judgcnient was givcu 
for the Plaintiff notwithſtanding. | 
Bond taken Ominus Rex Jacobus verſus Caſtle. An Afton of Debt brought 
CE = upon an Obligation taken in the King's name in the Court of 
Requeſt, REquelt, with a Condition to appear betore the Maſter, &c, and the 
void. Declaration is general, that the Defendent ſuch a day and year by 
his Obligation did acknowledge himſclt to be bound to the King in 
the ſaid lixty pounds to be paid, &c, and it was adjudged naught, tor 


it did not appear to be takeu ih a Court of Record. 


Return of (| Hilde verſus Peiſley , Hill. 14 Jacobi, rotlo 2184. Haheas Cor- 
eden pora returned by the Sheriff, and theſe words omitted, videlicet , 


mended, Orilibet Tur, per ſe ſeparatim Attach, eſt per Pleg, I, D. & R. R. 
exitus eor, cujuſlibet xs, R, W.& M.L. Vic. and it was amended by 


the Court, 
Debt upon Ndrews verſus Delahay an Attorney of the Common Plcas ; 
— Hill, 14 Jacobi, rotulo 3057. A Bill fled againlt the Defendent 


de, ani AS an Attorney, upon two Bills Obligatory tor payment of money,and 
rricdt rt®* one of the Bills was not payable, and due at the time of exhibiting 
aintif,znd , 
mo-edin a;. (NC Bill; and the Deftendent pleads to Iflue, and the cauſe reccived 
_ — a trial and a verdict for the Plaintiff ; and atterwards the Dcfendent 
leaſed his In arrelt of Judgement moved, that one of the Bills were not pay- 
ney 17 able at the time of exhibiting the Bill again!t him, and thereupon 
' Judgement the Plaintiff remitted his Damages, and had Judgement for the Bill 


upon the 
Bill due that was due. 


F* 


Harris 
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Arrix verſus Cotton. As log, 2s the Vicar occupies his Glebe Rn ea 
2 jon his; own hands ; he ſhall pay no-Tithes 3 but if he demile it ” 
to another, the Leſſee (hall pay Tithes tothe Parſon that is impropriate” wg 
If the Vicar ſow the Land, and die, and his Executor takes away the Nas, 
Corn, and doth not ſet forth his Tithe; and the Parſon brought an 
AQion- of Debt upon the Statute of 2 Edw.6.' and the Court ſeemed 
to inchae that it would lie, , ' + - 


FIR verſus Andrew, . Mich, 14 Fac. rotuls 2327.- An Aion of _ 
Dcbt was brought in London tor Rent reſerved upon a-Demile of within the 
Lands in Cawſon in the Pariſh of D. in the County of War, and of orice Parihot ®. 
capital Mefluage. The Detendent pleads extinguiſhment of Rent, be- c4ia,g00d. 
cauſe the Plaintiff had entred into one houſe called the Wool-houſe,, 
and into ove Battery. at the upper end of the Hall of the (aid houſe, 
and jn;one houſe called the C. parcel 'of the\Premiſles before demifed, 
upon the Detendent's motion, and had expelled the Defendent 'out 
ot the poſſethon thereof, and the Venire facias was of Carſon, within 
the Pariſh of Dale,and exception taken, becauſe it was Infra Parocham ; 
but my Lord H«bbard faid,that where Landis laid in Dale, in the'Pa- 
rich ot Dale, that the Venire facias may be made of Dale, or withinithe* 
Parith, or of the Pariſh, and both good;:'. * '7 10! 50 


Hf verſus Winkfeld, An Action of Debt brought in London for a Screfaciar | 
1004. and the Plaintiff declared upon a Recognifance taken at cocks 
Serjeants Inn in Fleetjtreet, Londin, before the Chief Juſtice of: the how 
Common Pleas,and atterwards.inrquled in the Common Plcas at Weſt- ma 
minſter in Middleſex. And the. Defendent demurred to the Declara- 
tion, and the quettion was, whether the Action' ſhould be 'brought 
in London or Middleſex. And note, the Recognifſance as ſoon as it is 
acknowledged is a Record, and (hall relate to. the 'time of the taking 
to bind. Serjzeant Hutton ſaid , that 'a Stire'faciarmay (ſuc 'upori' a 
Recogniſance taken out of Court into any County, and none is bound 
to' ſue Scire fatjias where the Recognifance is'taken-; burafreric ifins 
rolled in the Court,an Action of! Debt ial be broughtin the Coutty 
of Middleſex, At the Common Law the! Execation was-by Levari 
facias, and atter the year an Action of Debt it is nota'Recogniſance 
conſummate, until it be inrolled im the:Court, yerittakath its life by! 
the firft acknowledgment: tor if you have an \AQivenat Debrid=Trels 
paſs, your Debt or Treſpaſs is now altered and made new, My Lord 
Hubbard held, that if. bring Debrin Warfeks and \ eve Jedgemient! 
and bring, an Action ot Debt upon that Judgement, it muſt be brought 
in Midselſex, and (o in Treſpaſs. The inrollment of the' Recogniſance: _ 
is but a fortifacagion of ther Recbgniſance, 1} 1 1 ot fo 1 ppet 
i th 14 9232 oor Jong rind of Hi 
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Oe | On inee nerf Freeman, Hill, g. Jecohi, rotalv. 200r. An AQi- 
pbe > LV Kon of Debt brought for not fctting out of Tithes, to-which the , 
ven ivevi» Defendant pleads, Nil defer per patriem, and to prove that the 


ce, 


Plaintiff was not Parſon, he (hewed a Deprivation of the Phaintiff 
for drunkenneſs by the High Commiſſtoners: and the Court held, 
for ſuch a common fault, after admenition, the High Commithoners 
might deprive a Minilter.; but becauſe: this crime of drunkenneſs 
was committed before the generall Pardon, and that the ſentence was 
-given. after the Pardon, the fentence was void. For wool or lamb. 
ne Attion lieth upon the Statmce, for they arc not prediall Tithes, nor 

on fos ſmall Tithes, by the Statute of Edw. 6. . 

— @ If'an Action of Dcht be brought upon two contrads, and both 

vered upon found for the Plaintiff, in that Caſe the Jury may tax damages intire, 

Wt . butthe ſafer and better wayista ſever the damages; for it may come 
topals, that.an, Aﬀion will not lic for one of the ewo, and it it will 
not lie, then-your-labour:and charge is loft, 

An AQion:of Debtbrought for 300 /. upon an Obligation, The 
Defendent after 2 general Imparlance, demands Oyre of the Bond ,and 
pleads fpeciaHy,"that it was'but for 304, and it was not allowed after 

' ©, a-generali Imparlance, And the Detendentpleaded, that it was not his 
Deed, which was the proper Plea in that Calc. 


Breack for PReſton verſus Dawſon, Paſch. 11 Jacobi, rotulo 2310. An Adion of 
= = wah Decht brought upon a Bond, for performance of Covenants inan 
Fine Indenture, in which Indenture was this Covenant following, that 
the \(rudor ſhould make further afſurance-at the coſt and charges in 
"4 the Law-of the purchaſor 3: and for bucach it was alledged that a note. 
of a Fine was deviſed and ingroſfed in parchment,and delivered to the 

Vendee to acknowledge the Fine at the Alhſes, which he refuſed to do, 

and the Plaintiff's breach was demurred upon, becaule-he did not offer 


coſts tothe Vendae, and: the. Court held it to be idle, 


FeoFment (2 Lyver verſus Laaſe, Trin; 1 | Foc. rotmls:734. An Action of Debt 
of Land in \\_J. brought upen a ſingle Bill, The Detendent pleads,that he did in- 
Ro feof -the Plaintiff.of Lands in ſatisfaRtion of that Debt,and the Plain- 


ena ſingle tiff demugred/upon it: and upon reading the Record, ruled to be a. 
Bill, held naughty Pleat a Gogje Bill, otherwiſe it had been upon a Bond, wich 


a Condition to pay MORE... 
ne ne f V7 Tlianſon verſun Bayuſey, Tri: 12: fac. rotulo 1291. An Adti- 
in the Sta- on. of Deb brought ugjon an Obligation, with 2 Condition to. 


ed + perform Apticles, that he. before Egter Term next following, at the. 
ingof of. requeſt of the Plaintiff, ſhowkd furvender, and: yield-up to: the Plain- 
Scrs. tit, his Letters-patents of the Stewardſhip.of Bromſgrave, to the in- 
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tent that he might renew rhe ſaid Letters Patents ia hw vn names 
and it was objctted at Bar,that the office of a Steward of a Coort Leet, 
ar Court Baron, was within the Statute of 5 E, 6. made #gain(t buy- 
init of offices that were for Miniſtration : and ſo Winch beld the 
Stewardſhip of a Leet tobe within the Statute, and ſo was ad ng 
in Greys Caſe 3 but the queſtion was, whether the agreement to fur- 
render be within the Statute or no, the words of the Statute are, te 
have and injoy 3 and 'Winch faid, it was within the Statute; and 1 
the Office of a Curlitor was within'that Statute, | 
Exception was taken to an Aﬀtion-of Debtbrought upon the Sta- 


tute of E. 6, for not ſetting out of Tithes, becauſe the certainty 


of loads of corn were' not expreſſed, but it was held godd not- 
withſtandiog, | 


Awer verſus Birch, Hill. 12, Jacobi, rotulo 1843. An Action of One thing in 
Drbt brought upon a Bond of fix pounds, for the payment of a 4p 4 
three pounds upon the 16, of Aprif, The Defendant pleads that an tisf&ion 
cfiranger at the Defendants requeſt, the ſaid 16. of Aprit, made an pre flgre 
Obligation to the Plaintiff in licu ofthe firſt Debt,and adjudged naught Xiow. 
by the whole Court; for one thing in aRion cannotbe ſatisfaGtion tor e- 
nother thing in aGion 3 but this being done by a (tranger, is good by 
no means. 

Paſch. 12 Jacobi, The Court was of opinion, that if money _be #993 Be 
tendercd, 1, none ready to receive it, — afterwards he yy | —_ 
the money is payable, demands the money, and the' other refaſe to 52 Poeke, 
pay, and afterwards an ACtion is brought, .and a tender pleaded, the Requeſt da- 
Court held, that the Defendene ſhould pay damages from the time j322*: fall 
that the money was demanded, ter Requeſt 


Leet verſus Harriſon, Hill, 1 3 Jac, rotlo $41. An Action of Debr Ne. 
breught againft two Defendents, one of them pleads Nil deber 
per patriam, and the other lets a Judgement 9 by default, 'and he 
that waged his Law, at the day appointed performed it';/ and Judge- 
ment that the Plaintiff ſhould take nothing by his Writz for a Ke- 
[ p-on—purd the Judgement was centred, until the other had done his 
w. 


MAY Illiemfon verſus Spark; , Mich, 13 Fac. 'ratwlo' $514. Upon a 
Scire facias brought againſt the bail upon/an Aftachment of pri- 
vilege, The Defendent pleads a Releaſe madeaſter the Verdi, and 
betore Judgement, which was before the Recogniſance was forfeited ; 
and if the Recogniſce may releaſe before the damages are aſcertained , * 
or no, was the queſtion, and it ſeemed he 'might. | 
An AQtion of Debt brought againſt a Baker, for a Fine rr on 
im 


m4 | 
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him ip a Couxt- Licet;, 120f an exception. was'taken, becauſe it was not 
alledged that he'ſold bread/againt the Afthze of bread. made to {e1};; 
for a man-may maks a8 bakp bread tor his! own uſe, undet the Alize 
Innes ona bot - nad ttt! | fl 
Neta, "FT Acon verſus Pain, Trin,:14 Jacobi, . An Action of Debt brought, 
4.2 and declare, thatſuch-a: day and year the Detendent was a Brew- 
cr,iand for .one;year ther next following, 'and''that the Detcndent the 
ſaid day at K. bought-of «the Plaintiff: the-fourth part of che Grairs 
that the Plaintiff that'year next following ſhould make in brewing , 
for "three pounds to-he. pald upon requeſt, The Detendent pleads that 
he ought him nothing, and after a Trial, an exception was taken to 
the Declaration, becauſe the Plaintiff did not averr that he made 
Grains in that year, 


x 


_— Ord verſur: Huxly: An Action of Debt brought on a Judgement 
have ac- thereupon, and the Defendent taken in Execution. upon that 
— Judgement, and ;afterwards the Plaintiff became Fel» de ſe, by which 
and doubr- the Almoner ſci{ed- of all his goods, and afterwards the Almoner 
= would have acknowledged the ſatisfaction of the Debt and Damages 


in thatJudgement,:and doubted that he could not, 


Judgement (CY awyer verſus Crompton, Hil, 14 Fae, rotwlo. The Plaintiff brought 
Plaintif,or An. Action of Debt for coſts given before the Judges of. the Mars 
incerrainty ſpalſie, newly ereQed, 9. Zecobi by Letters-patents'ot. the ſame King 
within the. Virge.- ;; And: the- Plaintiff, declared, that whereas at the 
Court of the faid King, for the Houſhgld held at S..in S, within the 
Virge of the Houſhold then at White.ball, ſuch a day and year be- 
fore T. B. Knight Marſhal, &c. and F, B. &c. Judges of the aid 
Court, to hear and determine all-Pleas perfonal within the Verge be- 
tween. perſons not, being of .the Hopſhold; aribng, by vertue of Let- 
ters- patents, | txaxing date ſuch a, day and year, in due manner made, 
came,' &c. and the Court held a aepugpaney inthe Count, and the 
whole Court'againſt the. Plaintiff. If it;had been- brought upon the 
Ancient Court, it muſt be between two oof the Houſhold , and they 
held that coſt lay 3 and the exception was, becauſe the Plaintiff had 
- not ſhewed the Grant to hold the Court. 

#4  - If a ;Bond be mage+to.onc,,and-hedotirnot ſay inthe Bond, that it 
(hall be-naid $9, 8he Qlligee;| in this; Caſe the-Plaintiff mp(i ſhew that 

K is to be paid -to; him, though notexpreſled in.the Bond. 


; —— Pre Exerutor of 'R. Hatton z and E. May Paſch. 40, Eliz. 'ro- 
r the 
Plajotid. 


twlo 433- An Aﬀtion,of Debt brought upon an. Qbligazion, with 
a Cogadigigp4iat 4beabpyr-bound:7e.G,ur his heirs do, or (ha}l at any 


time 
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time before the Purification of the bleſſed Virgin, which ſhall be in 
the year 1596. according to the cuſtom of the Mannor, &c, ſurren- 
der into the hands of the Lord of the ſame Mannor for the time being 
all thoſe, &e, to the uſe of the ſaid R, Hutton, his heirs and afbgns for 
ever, in ſuch wiſe as the ſaid R. Hwtton, his heirs, and afligns, ſhall, or 
lawtully may by the cuſtom of the Mannor be admitted, &c. or it - 
after ſuch admittance the premiſes ſhall be recovered againſt the ſaid 
Rich, his heirs, or af[1gns, by one I, K. within four years, then if he 
ſhall pay upon notice, &ec. The Defendent pleads that the Plaintiff 
ought not to have his ation, becauſe the ſaid R. Hwtton after the ma- 
king of the Bond, and before the ſaid Feaſt of the, Purification, which 
was in the year 1696. to wit, the ſixth of Ofober, 38 Eliz. at B.dicd 
The Plaintiff demurs, and Judgement for the Plaintiff, 

If one be indebted to one, and he dieth inteſtate , and after his Net. 
death Adminiſtration is committed to the Debtor, this is no releaſe 
of the Debt, It he marry the Executrix of the Debtee , and the 
Executrix dicth, the husband ſhall be charged with the Debt after her 
death. 


VE verſus Chambers, Trin, 20. Eliz. rotuls 145. - An aQtion Becauſe the 
of Debt brought upon a Bond z the Defendent pleads the Sta- fit cones 
tate of Uſury, and (hews a corrupt agreement for money lent in the rious; the 
year 32. to be paid in 33. aud afterwardsin 35. a new Bond given ROS 
for part of the firſt ſum, and it was pretended that this Bond was = 

void 3 but it was adjudged, becauſe the firſt Bond was no corruption, 

the latter ſhould not be. 


[= Attorney verſus Philips, Executor of Philips, rotulo 3415. 

An aQtion of Debt brought for ſoliciting a Cauſe in the upper rv 
Bench, and it was adjudged by the whole Court, that an AQion of licitingFees. 
Debt for Solicitors Fees would not lie, but ought to bring an Aion 


of ” caſe, and afterwards the Court held an Action of the caſe would 
not lie, 


P4ſ. 12. Fac, Grove verſus Fourdain, An Aion of Debt brought Defendent 


againſt an Adminiſtrator, who pleads, that the inteſtate wa$ in- 212%, the 
debted to him by Obligation, and that he retained the money in his ingdevred wo 


hands to ſatisfie the Debt, The Plaintiff replies, that the money was f'*; 9n4 ke 
not due and payableto him at the time of the Inteſtates deaths and Bon 


that he took Adminiſtration after the day of payment; and if the Ad-® 
miniſtrator had pleaſed, he might have took Adminiſtration before his = x 


the day of payment: and the Court held the Defendent ood, 
but he ſhall not have the forfeiture, + fee 


L Carrell 
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Bailiff of a Arrell verſus Parke, Trin.' 13. Jac. rotulo 1018. Debt brought 


C 
claim the 1 upon an Obligation made at C. in the County of Sarry: The 
verty of the Nefendent pleads the. privilege of Cambridge, granted to them by 
mceriuty, ' . a . 
but denied the Queen Eliz. for Scholars, Batchelors, Maſters, and thcir ſervants, 
© him. upon contra made within the Univerlity, and ſhews the Bopd was 
made in Cambridge, and that he was a ſervant of the Scholars, to wit, 
Bailift of King's College in that Univerlity,and inhabiting within the 
towrot Cambridge, and precin&s of that Univerſity, and therefore 
a privileged pcrſon of the ſame : and upon reading of the Record,it 
ſeemed, that the Defendent being a Bailiff.of the Colledge, is not ca- 


pablc of the (aid privilege. 


Rieſi verſus Cee, Trin, 12, Jacobi rotulo 2197. An action of Dcbt 

Special ver- brought upon'® Bill, bcaring date, 17, November, 1604. by which 

_ Bill the Defendent did acknowledge himſelt to owe the Plaintiff 101. 

to be paid to the Plaintiff at two payments, to wit, five pounds to be 

paid on the'19. of Nopemb.then next following,and other five pounds 

to be paid upon the 10. day of Decemb, then next following. The De- 

fendent pleads it was not his Deed, The Jury find it eſpecially, that 

the Defendent the 17. of November, 1604. ſealed and delivered to 

the Plaintiff one. Bill Obligatory, ſhewed to the Jury, bearing date the 

day and year above, and fird the Bill, in hecverbs, Be it known, Or. 

to be paid at two payments, that is to ſay, five pounds to be paid the 

19. of Novemb. which is the preſent of this month, and the othet tive 

pounds on the 10. of December. The queſtion was, whether the Bjl] 
maintain the Court for the firſt payment, and adjudged it did. 


Amdon verſus Terton, Trin..13. Jac. 1011. An ation of Debt 
brought upon a Bond for payment of money ſuch a day. The 


Note well. 


Defendent pleads, that he the ſame day made an Obligation for the  * 


payment of the ſaid money another day, which the Plaintiff accepted 
for the money 3, and iſſue taken thereupon, and tricd for the Deten- 
dent 3 and after the verdid the Plaintiff moved the Court to have 
Judgement,though the Verdict paſſed againſt him, becauſe the plea was 


- 


inſufficient, and that he confeſſed the debt, but the Court would not | 


grant it, The like Mich, 6, Fac, rot. 1061. And the like Hill. 12, Fac. 


gue verſus Freeman, Mich. 13, Jac. AnaCtion of Debt brought 
ance, 


— = . upon a Bond, with a Condition, that the Defendent thould, ap- 


wcher ey pear before the King at a certain day, videlicet, Die Favis poſt Oftavar 

the fame Martini, and upon a ul tiel Record pleaded; the Detendent brought 77 

ahe Bond. -his Record of appearance, Luxe poſt xv. Martini ; and this was held 
by the whole Court an appearance at the day in the Condition by the 


hole Court, 


Grubhban | 


CD $5 _ Hos FD ED CY» 


7 "0.00 


) 


Part. I, ATions of Debt. 75 


Rabbem verſus Thornborongh, Hil. 12. Jacobi rotulo 1773. An — 
G aQion of Debt brought for rent, and for a Nomine pane the Nomine 
rent due, 14. November, Anno g. and no name alledged for the No- OY 
mine pene, therefore the ation would not lic for the Nomine pene, 
but it would for rent, 

Aſch. 44. Eliz. Elliot verſus Golding. An aQtion of Debt brought, coun - "a 
P and Judgement given for the Plaintiff,and a ſpace was left in the Roll, and 
Roll for the coſts of the Judgement; and after a year and a day, a Scire yrought and 
facias was brought to receive the Judgement, and inthe Seire facias — _ 
the coſts are put in, and ſo Judgement by default z and afterwards a 
Writ of Error brought, and the Error was alligned , becauſe there 
were no colts put into the principal Roll z and afterwards the Record 
was removed, the Court was moved, that the coſts might be put into 
the Roll, but it was denied upon the firſt motion,and afterwards, Peſc, 

13. Fac, it was denied by the whole Court, and was held not good. 


Ond verſus Green Adminiftrator. An aQion of Debt brought a- ** 
-* gain himas Adminiſtrator; he pleads divers Judgements , a- 
mounting to 6701. and the aſhgnment of 1001. debt to the King by 
Decd inrolled ; and he plcaded, that he retained his debt in his hands 
and he might bave given this in evidence, or pleaded it at the liberty 
of the Detendent, 


(Oper verſus Bacor. Action of Debt brought upon the Statute of The Frm 

E. 6.tor tithes, and the Plaintiff declares that one was ſeiſed of Ra_ : 
the ReQory of Elvely, alias Kirkjey, in King flos upon Hul in his De- 
mclne as of Fee; and being fo ſcifed ſucha day, and fuch a day at 
Elvely, alias Kirk/ey, did demiſe to the Plaintiff the ſaid ReQory,with 
the appurtenances, to have, and to hold, &e, for years, and that by 
vertue thereof he hath been, and is thereof poſſeſſed, and that the 
Defendent ſuch a day, and before , and always afterwards hitherto 
held and occupied thirty acres of Land in Swandland, in King fton, in 
a place called T. and that the Tithes did belong to him. The Defen- 
dent pleads, Nil debet per patriam, and after a verdiQ it was alledged 
in arreſt of Judgement, that the iſſue was miſ-tried, becauſe the Ve- 
mire facias was ot Elvely, alias Kirkley, and it ſhould have been of 
Swandland, where the tithes grew. 

Hapman verſus Peſcod, Trin, 11, Jacobi rotulo 2106, An ation of The Defer- 

Debt brought upon an Obligation, with a Condition to give and that he was 
grant to him, his heirs, and athgns. The Defendent pleads, that he _ — 
hath been ready to give and grant 3 and adjudged naught,for he muſt naught. 
plead that hedid it, otherwile it had been, if the words had been as 
counſel ſhould deviſe. 


L 2 Maxceſter 
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M4ncefter verſus Draper, Hil. 10. Jacobi rotulo 2613, An ation of 

Debt brought upon a Bond, with a condition to pay money, if 
C. R, (hall be then living, and (hall before the ſame twenticth day of 
Od. by dueform and courſe in Law, perteQ, levy, and acknow. 
ledge a Fine,and a Recovery before his Majcſiic's Juſtices of his High- 
nefle Court of common Plea's,of,and in ccrtain houſes and tenements, 
with the appurtenances which the ſaid Draper lately had, and pur- 
chaſed of C. R. the Defendent pleads that C. R. was living, and did 
not levy, &c, and a Demurrer, and the Queſtion was, whether Dra- 
per or Ro. (hould levy the Fine, and held, that Draper ſhould levy 
the Fine. 


No demand RAkr verſus Pain, Hil. 10. Facobi, rotulo 3139. Anadion of Drbt 
> 6 / brought upon a Bond to pay rent, and perform all the covenants, 
| grants, payments, and conditions contained in a pair of Indentures; 

and the Defendent pleads the Indenture and performance thereof, 
The Plaintiff aſſigns the breach , that the Defendent had not paid 
the money, The Defendent replies, that the Plaintiff had entred in- 
to part of the Premiſes the day before the day of payment, and fo at 
iſſue upon that 3 and exception was taken, becauſe the Plaintiff had 
alledged no demand to be made, and the Court held, that was im- 
olyed by the Iſſue, and that it was rot neceſſary. 


Note this di- F-'Ryer, Adminiftrator of Mary Coftiden, of the goods not admini- 

Tycucly, ſtred by Mary Fryer Executrix of the ſaid M.C. verſus Jacobun 
Gildiich, Executor of N. Pope, Hil. x1. Fac. rotulo 1990, The caſe 
was this: two were bound to one, and the Obligee makes the wife 
of one of the Obligers his Executrix, and one of the Obligers makes 
the ſame woman Executrix, and ſhe dies, and the Plaintiff takes Ad- 
miniſtration of the goods of the woman not adminiſtred ; and 
Judgement was given for the Defendent by the whole Court. I an 
Executor hath a Leaſc, and purchaſcth the Fee-fimple, the Leaſe is 
gone, but it ſhall be Aſſets in the Executors hands 3 it a perſonal 
thing be once gone, it is extin& for ever. If the husband had fur- 
vived the wife, he ſhould be charged. 


Fully admi- TJ Arcock, Executor of Harcock, verſus Wrenbam Adminiſtrator of 
—_ 4 Wrenham, Hil. 11. Fac. rotulo 1963, A Scire facias brought to 
Fo ; . 

22 Admnini- revive a Judgement had againſt the inteſtate, and the Detendent ? 

rang Ae pleads, Plene adminijiravit, which was held a naughty plea by the ws 

tore-ivea Whole Court, for he cannot pay ſo much as Funerals, before he pay © 

og purer) the Jadgement, and. theretore that general, fully edminifired, is 

the inteſtate. naught, The Jury found that the Inteſtate \in truſt conveyed one 
Leaſe-to-Fiſher, and that Fiſher promiſed upen the:payment of 3007. 


fo 
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to re-afſure the intereſt to Wrenham, and after his death the Admi- 
viſtrator the Defendent preferred a Bill in the Chancery as Admi- 
piſtrator againft Fiſher, and that the Chancery, ordered that Fiſher 
ſhould pay the Defendent for his Intereſt in the Leaſe more than 
ſumm received, the ſumm of 1060 1. which was paid the Defendent 
accordingly, and whether that ſhould be Aﬀecs was the queſtion , 
and it was held to be Aﬀets; If an Executor make gain of the Teſta- 
tors Money, that gain (hall be Aﬀets: the doubt in this cafe was, be 
cauſe this was but in Uſe 3 and now whether the Court (hall take no- 
tice of this Uſe, they (hall being found by the Jury, Judgements (hall 
be paid before Statutes or Recognancesz and Judgement was given 
for the Plaintiff; and although in this caſe the Barr of generally ad- 
miniſtred be naught, yet an Iſſue taken thereopon and tried, ſhall not 
arreſt the Judgement tor the Plaintiff, . 


x1 Jac. rotwlo 945. An Action of Debt brought upon an Obliga- 
tion, with a Condition, it Meade, his Executors, Adminiſtrators, or 
A(ligns, or any ef them, ſhall pay 204, within the Porch of the Pa» 
rilh-Church of R. unto ſuchperſon or perfons as the ſaid Hanchet 
ſhall by her laſt Will and Teſtament in writing limit,nominate,or ap- 
point, the ſame to be made in manner, &e, The Defendent pleads that 
the (aid Hanchet by her laſt Will and Teſtament in writing. hath not 
nominated, limited or appointed, to 'what perſon or perſons che ſaid 
20 |, ſhould be paid. The Plaintiff replies, and ſues, that the Teſtator 


made him Executor, and died, and'that-he took upon him the burden 


of the Will, and that the Detendent did not pay the Executor the 


Money : and a Demurrer thereupon. And if it had been to pay to her 
Aſſignee that ſhe ſhould name, the Executor ſhould have it: ſuch 


things as go by way of Executorſhip ſhall be to the Executor, with- 
out nomination or appointment, 


Qlomard verſns Baxter, Trin, 9 Jacobi rotule 1123. An Aﬀtion of 

Debt brought for Damages, recovered in an Athze of Nuzans, for 
Kopping the way , before ſpecial Commilſhoners. The Defendent 
pleads no ſuch Record, and the Record was delivered into the Court. 
by the ſpecial Commilhoners. | 


"= $ Fac, rotulo, An Aion of Debt brought upon a Bond , 
with a Condition for perforgaance of Covenants of an Inden- 
ture. The Detendent confeſſes the Bond, and that after the making 
the Bond, and before the purchaſing /the PlaintifPs Writ, the lnden+ 
ture by the conſent and affent of Plaintiff and Defendent was can- 
celled ; and the faid. Plaintiff cancelicd the ſaid Indenture: and it 
was 


T7 


Nets;. 
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was: held a naughty plea by the ſaid Court ; for it did appear but chat 

. the Bond might be forfeited, For he ought to have pleaded per- 
formance of Covenants until ſuch a day, which day the Indenture 
was cancelled. 


Not a, Book verſus $mith, Hill.  Jocobi , rotulo $29, Two Tenants in 
Common make a Leaſc, and reſerve a Rent, and covenant that 
neither ſhould releaſe, and one- of them releaſeth his part, this is a 
breach, for that in Debt they both ſhould joyn, and now by the 
releaſe the Action is gone. 

one” | Any verſur. Hldred, and another Executor , Trin. 10 Facobi, vel 
ſhall not by © ©, Paſch, g Faeobi, rotalo 504. An Adtion of Debt brought againſt 
Gattee a them as Executors, one pleads that he was Adminiſtrator, and that 
rightful Ex- the Adminiſtration was committed to him by the Biſhop, and pleads a 
"uw - Recovery -againft him as Adwiniftrator, and that he had fully admi- 
niltred, and had no Aﬀets to ſatistie the Judgement , and the other 
Executor acknowledged the Action; and the Plea was held a good 
Plea : but it was (aid,the Defendent might have defeated the Action 
which was brought againſt him as Executor, and therefore they 
would infer, that it was no gogd Plea, but it was a good Pleaz and it 
was held by the chief Juſtice, that if an Executor of his own wrong 
be ſued with a rightful Executor in one Writ , the Executor of his 

own wrong ſhall not by his Plea, prejudice the righttul Execcutor. 


Condition of Arſo verſus Cuntiſe, Hil. 3$ Eli. rotulo 132. An Action of 
es AE Debt brought upon an Obligation. for performance ot Cove- 
to re-ehter , nantsS in a Leaſe, upon which Rent is reſerved. and the Condition was, 
ur barp rs that if the Rent ſhould be behind, then lawful to re-enter, and the 
beforere- Rer& was behind, and before re-entry the Rent was accepted. The 
ted, hes. Queſtion was, whether he may enter for the Condition broken after 
oy con- the acceptance of the Rent. Sir Edward Coke was of opinion that by 
the accez> The acceptance of the Rent, he did confirm the Eltatez but if a Bond 
tar.ce, be centred into to perform Covenants in a Leaſe , whereupon Rent is 

reſerved, and a Fine to be paid, with a Condition of re-entry for not 

paying the Rent or Fine, and it the Rent be reccived, and the Fine not 

paid, the acceptance of the Rent doth. not take away the Condition 


tor not paying the Fine, 


The Puites Miltax verſus R. Pearſey, Tjin. 10 Jacobi, retulo 445. An A- 
dents name . Qion: ef Debt brought, and in the Venire faceias the Defen- 
miſtakenin dents name Was miltaken 3 for the Venire was to impannel a Jury 
and 2 new between R., Milton Plaintiff, and F. Pearſey Defcndent in a Plea of 
tial awarc- Debt, and the Court held the Yexire as none, and anew trial: 


awarded, 


; 
v 
i 
: 
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awarded, and the like Judgement was given, Trin,9 Jacobi,rotwdo 787, 


in the upper Bench, : 


PB Rownſworth verſus Trench, Trin, 10 Jacobi, rotulo 3628.' An A- 

ion of Debt brought upon an eſcape againſt” a Bailift of a Li- 
berty, and after a Trial, exception was taken to the Declazation , 
becauſe it was not alledged therein, that the Sherift made a_War- 
rant to the Bailiff upon an Exccution, but-it was only ailledged. that 
af A. aforcaid, by vertue of the Warrant-aforeſaid, he took the pri- 
ſoner, and faith not, within the Liberty atorcſaid, and the exception 
was held void, 


Tri, 10 Jacobi. An Action of Debt brought by Executors, and No cofts 2- 
Fant anFri- 


ECLECT. 


the Dctendent pleads that the Plaintiffs were not Exccutors ,, and 
tried , and found for the Defendent; and the Detendent upon 
the Statute for Colts, delired Coſts, becauſe the Jury found again 
the Plaintiff, that he was not Executorz and it a Verdid paſs a» 
gainſt one that is not an Executor, he (hall pay Colts, but Cots 
were denied by the whole Court, for the Jury might tind an un- 
truth, 


Alder verſus Blackhorn , Trinz 16 Jacobi, rotula $465. Av Action —_ _ 


of Debt brought for Rent reſerved upon a Leaſe tor years ; the deviſe of che 
Caſe : This Land was deviſed ctoa Woman in this manner, that ſhe {#24 itt. 


ſhould have the profits of the Land, until the Daughter of the De+ 
viſor (hould be eighteen years old ; and the Woman made the Leaſe 
in queſtion, reſerving Rent, and afterwards married, and then died 


and if the Husband atter her death ſhould have the Land until the. 


Daughter of the Deviſor come to eighteen years old, was'the que- 
ſtion, and adjudged he ſhould hold the Land 3 for the Devile of the 
profits is the Deviſe of the Land, and is nct like a Leafe made by a 
Guardian in Socage, which ends by the death of the Guardian ; the 


Declaration was for one Meſſuage demiſed the fourth of May 1 5 Fac. . 


for one year, and fo from year to year, as long as both parties ſhould 
agree, paying, twenty four pounds by the year, and Nu debes per pa- 
itriam, was pleaded 3 and the Jury tound it eſpecially, that one F, W. 
was ſciſed of the Tenement, and held it in Socage, and made it his laſt 
Will and Writing, and by that did deviſe to A. his Daughter the (aid 
Tenement , and her heirs for ever, at the full age of eighten years 
the words of the Will were : Trem, 1 will that my Wite and Exec- 


cutrix, ſhall hare education of my Daughter, . with the portion of * 


money and profits of my Land to her own uſe, without account,until 
my Daughters age aforeſaid 3 provided: ſhe (hall pay .the out-rcats , 


ard keep her Daughter at School, and by that Will,. made his Wie - 
Executrix;' and the faid F, died, and!his/Wite Garvived,' and took 


upon, 
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upon her the Executorſhip, and marricd with one P. the Woman per. 

formed the Condition, and afterwards died , and Judgement wag 

given for the Plaintiff, that it was a Term, and that the Husbard 
ſhould have it. | 

Debt An Action of Debt was brought againſt an Executor, and the caſe 

brought - was thus : Adminiſtration was committed to one during the minority 

gainſt 2" of the Executor, who waſted the goods of the Teſtator, and after the 

afterfulla8* Executor attained the age of ſeventeen years, an Action of Debt was 

for 892% brought againſt the Executor,and the opinion of the Court was pray- 

the Admini- ed, whether he might plead generally ne wnques Execntor , or excuſe 

oe _ himſelf by pleading the ſpecial matter, and the Court doubtcd , but 

nority. moſt ſafe to plead the ſpecial matter, 

An Action of Debt was brought for Rent reſerved by Indenture 

Payable at two Feafts, or within twenty days then next following , 

and the Plaintiff declared upon a Leaſe for the Rent, and becauſe ten 

pound at the Feaſt of the, Annunciation, 10 Fecobi, was behind and 

unpaid, the Action was brought, the Defendent pleads, Nox demiſit , 

and a Verdict for the Plaintiff,and after a trial,cxception was taken to 

the Declaration, becauſe it was not alledged that the Rent was arrear 

at that Feaſt, and twenty days afterzbut it was not allowed after a Ver- 


dic, becauſe heſhould have taken advantage thereot batore, 


Atcliff verſus FExcecutors, Faſch. 15 Jac. An Action of Debt 
brought upon an Obligation to perform Covenants in an Inden- 
ture. The Defendent pleads-pertormance of the Covenants,the Plain- 
tiffalledges a breach upon this Covenant, that the Leſſee ſhould enjoy 
the Land without any lawful interruption or diſturbance of the Leſſor 
or his Executors, and ſhews that the Exccutors entred upon him in 
the Land, and outed him, and ſhews not any interruption for any juſt 
cauſe, and adjudged good im the upper Bench. 


Releaſe of VI Hitton verſus Bye, Trin. 16 Jacobi. It was adjudged in the up- 


all demands 


« good Barr per Bench in an Aion of Debt, brought by a Leſſor againſt a 


— at [efſee for years for Rent reſcrved during the Term, bcing behind and 


unpaid,” that a Releaſe pleaded to be made by the Leſſor to the Leſſee 
ſix years before the Rent was arrcar,of all demands, was a good Barr : 
One cannot reſerve a Rent toa ſtranger, it mult be reſerved accord- 
ing to the privity. 


VW Aifordadminiſtrator, Kirby verſns Warner , Trin, 13 Jacobi , 
retwlo 1906. An Aion of Debt brought upon a Bond, to 
which the Defendent pleads, that the inteſtate was indebted to him 
in ſuch a ſum, and that he retained, &c. in his hands to fatishe himſelf 
of the-debt due tohim. And that he had not Aſſets over to __ - 
ainti 
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Plaintiff. co which Plea the Plaintiff demurrs,becauſe he did not plead 
generally, fully adminiſtred, but an Exception was taken, becaulc he 
- thewed not that the Condition of the Bond was for payment of 
Money. 


Jy verſus Goddard, Trin. 14 Jacobi, rotulo 2258. An Action of Fedpmnns 
Debt brought upon divers Emiſſets of divers wares, videlicet, improper 
unum abenum tor five ſhillings, xnum ſcabum for (ix (ſhillings, and ſo v9 with- 
divers other words which the Court could not underſtand what they g/ice. 
ſignified, in regard no Anglice was put to them: and the Defendent 

pleaded, Nil debet per patriam , and the Jury gave Verdi for the 

Plaintiff, and damages given for the whole Debt, and moved in arreſt 

of Judgement,and Judgement that the Plaintiff ſhould have no Judge- 


ment for inſufficiency of his Declaration, 


hibited a Bill agaiuſt the Detendent for money due upon an helped by 


Obligation, and iſſue was joyned, and the cauſe tried, and a Verdict "Frame 
for the Plaintiff, and after a trial, the Defendent moved in Arreſt of © | 
Judgement, that the Bill was not filed, and that it was not helped by 

the Statute of Feofailes, nor within that Statute, for it is an original; 

but afterwards the Court granted that a new Bill ſhould be filed, fo 

that the matter might be put to Arbitrement, and if the Arbitrators 

could not determine the matter, the Court would. And note, the 

Court ſeemed to be of opinion, that the want of a Bill is not helped 

by the Statute. 


WW Ek verſus Wright, unum Clericornum R, B, The Plaintiff ex- TN want of 


VV Techcor & Lineſey verſus Nine, Trin. g Facobi, rotulo 726. An Toforbidas 
Aion of Debt brought upon an Obligation, to pertorm the *'*2S 

Covenants contained in an Indenture the Covenant was for quiet en- 

joying without let, trouble, interruption, &e. The Plaintiff aligned 

his breach,that he forbad his Tcnant to pay his Rentz this was held 

by the Court to be no breach, unleſs there were ſome other A ; and 

the Defendent pleaded, that after the time the Plaintift ſaid, that he 

forbad the Tenant to pay the Rent, the Tenant did pay the Rent to 

the Plaintiff, 


|| Evel verſus Hall, Paſch, g Jacobi, rotulo $05, An Action of Debt The Defen- 
— brought upon an Obligation, to which the Defendent pleads, YT pla by 
that the Plaintiff brought another Acion upon the ſame Bond ip whict# he 
London, to which the Detendent there had pleaded, Non eſt fatinm , Src 
and it was there found, that it was not the Defendents Deed, and in Þ* durred in 
London the Entry is upon ſuch a Verdic, that the Defendent ſhall re- — . 
cover damages againlt the Plaintiff, and that the Defendent ſhould 

M be 


wh 
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be without day, &c. but no Judgement , that the Plaintiff ſhould 
take nothing by his Writ, and therefore no Judgement to be barred 
in another (uit, but bar the Plaintiff, for it is only a trial, and ng 
Judgement, and the Plea was adjudged nauglit by the whole Court, 


Oveby i PEE Facobi rotulo 2215. One made another his Exccutor , 
on, cannat and that Executordied, and made another his Exccutor, and 


wars ny the laſt Executor refuſed to own his firſt Will, as to his good, and 
not for part, this matter was pleaded in his Action of Debt, brought by an Ad- 
miniſtrator of the goods of the firſt Executor, pretending the Admi- 
ſtration was void, although the Executor refuſed to be Executor , 
as to the goods, and the Court held the Adminiltration void, for the 
Exxccutor cannot be Exccutor for part at his own Election, and not 
for part, and the Defendent pleaded, that the Executor ſhould nut 


bring his Action as Adminiſtrator, but as Executor. 


Tenants in vw Herwood verſus Shaw, Mich. 44. and 55. Elizabeth. Shaw E xe- 
A cutor of A. brought an Action of Debt againlt Fherwood Ad- 
miniſtrator of Field, upon a Bill made by F ield to A. by which Field 
doth acknowledge himſelf to have rcccived of one P. forty pounds 
to be equally divided between the ſaid A. and B.to their uſe, and up- 
on a Judgement given in the Common Pleas, Whermwood brings a Writ * 
of Error,and the Judgement was affirmed, the matters moved were, 
1. Becauſe the forty pounds were given to be equally divided, between 
A. and B: therefore they were Tenants in Common of it, and Shaw 
ſhould have joyned B. in the Action with himſelt, as Tenants in Com» 
mon are to joyn in perſonal Action, but over-ruled, that in this caſe 
there were ſeveral Debts, to wit, twenty pounds to one, and twenty 
Siererh poundstothe other; as in caſe of ten pounds rent reſerved upon a 
Leaſe, to wit, five pounds at the Fealt of Michaelmas, and hve pounds 
at the Feaſt of the Annunciation, yet it is but one rent 3 and this caſe is 
not to be reſemblcd to the Caſes of intereſt, as in the 20 El:z, where 
Land or Leaſe be given to two cqually to be divided,for there they are 
Tenants in Common, The ſecond thing moved, was, whether Dcbt 
or Accompt did lie, and adjudged, that although no Contract was be- 
qzcvt hes bY tween the parties, yet, when either money or goods are dclivercd 
uſe money is upon conſideration to the uſe of A. A. may have an Action of Debt, 
&liveed. , and of that opiniun was Menntain, 28 H. $,in Core and Wood's Caſes © 
ag! alſo there is a precedent of ſuch Actions of Debt in the Book of + 
* Entries. 7 

Debt upan a 

Srazute-of FI Road perſus Qwen, Mich, 44. and 45 Eliz, The Plaintiff brought 
cyt 22. an Ation of Debt upon the Statute of 5 Elis, for perjury againſt 


iſuing cute the Deteadent z, the caſe was thus. one Low was Plaiatiff againſt 


Chancer 
will act lic, Broad 
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Broad in the high Court of Chancery, and upon Bill and Anſwer ſuch 
matter appeared to the Lord Keeper , that he ordered that one Ls- 
bowrer hould become party to the Bill againſt Brozd, and afterwards 
one Commiſſion iſſued out of Chancery between Labowrer and Broad, 
to examine Witneſſes, by which Commilhon, Owen the now De- 
fendent, was examined on the behalf of Laboxrer, and did depole di- 
realy for Labonrer againſt Broad, by reaſon whereof , one Order 
and Decree was made in the Chancery againſt Breed, and for that 
cauſe, Broad brought his Action of Debt againſt Owen, upon the Sta» 
tute of Perjury, 5 Eliz. for one party grieved by the Oath and De- 
polition of another, and Owen demurrsin Law and by the opinion 
of Gaudy and Telverton, Juſtices, the Action would not licz tor the 
words of the Statute are, where a man is.grieved, and damnitied by a 
depolition in one ſuit between party and party, and in this caſe it ap- 
peared, that Labourer was no party to the ſuit , but came in by an 
Order, and no Bill depending cither againſt him, or brought by him, 
and ſo out of the Statute, for it is penal, and to be taken (iridtly : 
and Qzere it he in Reverſion joyn in aid,and is grieved and prejudiced 
by an oath and depoſition, may maintain an Aion of Debt upon this 
Statute, for he may undoubtedly by the Common Law, have an At- 
taink, 


(30_q@, verſus Gaſcoin, Paſch, 1 Facobi, An Action of Debt brought ourtawry 
I upon the Obligation for an hundred pounds,to which the Defen- Fexding in, 
dent pleads,in Bar tv the Action an Outlawry againſt the Plaintiff,and jet rec-r4 
ſhews it incertain, the Plaintiff replies, Nwl tie Record; and the De- pleaded and 
tendent had day till the next Term to bring in the Record,and in the time the 
mean time the Plaintiff reverſes the Outlawry, by which it is become Qut2vry 
in Law no Record,according to the 4 H. 7. 12. And Telverton moved ha 
the Court for the Defendent,that although in Law there was a failer ©'25eDe- 
of the Record, yet the Defendent ought not to be condemned, bur ſhould 2n- 
ſhall anſwer over according to the 6 of Eliz, Dyer, fol. 228. where it = 
is adjudged that failer of the Record is not peremptory, and fo ad- 

judged 3 for it was no default in the Defendent , his Plea being true 


at ſuch a time as it was pleaded, which mark, 


VV Ever verſus Clifford, A&tion of Debt brought for an eſcape , No eſcape 
the Caſe was thus : upon the Nichils returned againſt a Conu- lis agcinft a 
ſor in Chancery, a Capias was awarded out of the Chancery againlt a! apias 6p: 
him, by vertue of which he was taken by the Sheriff, and ſuffered to 97.3 Recor 
clcape, and adjudged that no Action would lie againſt the Sheriff in ofthe Chan- 
this Caſe ; for a Capias lies not upon a Recogniſance, but only a Scire 
faciar z and therefore when a man is taken upon the Capier, he is not 
a priſoner by the courſe of Law, for the Law hath not ordaincd any 


M 2 nians 
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means to arreſt him, and is therefore in cuſtody without Warrant , 


and no eſcape, and it is an illegal commitment, and fo is*the Statute 7: 


of Weſtminſter the ſecond to be conſtrued , which gives the Aion © 
againſt the Gaoler, to wit, where the party is in Exccution by courſe | 
of Law ; and although the Chancery doth award a Capias, upon a Re. 
cogniſance, and that there are divers precedents of it; yct it is but the 
uſe of that Court only, which may not ſtop the Judges mouthes, 
but that they ought to judge according to Law , and this was the 
opinion of Popham, Telverton, Gandy, but Fenner doubted ; for he 
thought the awarding of the Capias only erroneous, and not void ; 
and Serjeant Tayfield, and the Attorney General ſhewed a prcciſe 
Judgment in the Caſe, 21 Eliz. in the Exchequer, Clement Paſton's 
Caſe, againſt whom an Action of Debt was brought tor ſuffering one 
ro eſcape, who was taken by vertue of a Capias upon a Recognilance, 
and the three Judges held -ftrong]y their opinion. 


Udſey verſus Newſam, Mich, 1 Jacobi. An AQtion of Debt brought 
upon an Obligation for five hundred pounds, with a Condition, 

that if the Defendent before Mich. do make knowledge , and ſuf- 
fer, &c, all and every ſuch reaſonable at and things whatſoever they 


be for the good and lawful affuring and ſure making of the Mannor ©. 


of D. to F. $8. and his heirs, and then, &c. The Defendent pleads, 
that before Michaelmas the Plaintiff had not reaſonably required the 
- Defendent to make any reaſonable Act or As which ſhould be for the 
good and lawful aſſuring of the Mannor of D. The Plaintiff replies, 
that ſuch aday before Michaelmas, he requeſtcd the Defendent that 
he would convey and aſſure the Mannor of D. to F. S. according to 
the tenor of the Condition, and upon this they were at iſſue, and 
found for the Plaintiff, and it was moved in arreſt of Judgement , 
that no ſufficient breach was affigned 3 for the Plaintiff ought to have 
required one aſſurance in certain, which he would have had made, 
but the Exception was over-ruled, and adjudged that the Hſue was 
well joyned, and the Condition broken, for by. the Condition the De- 
fendent is to make all and every At whatſoever for the aſſurance of 
the Mannor of D. in ſo much, that if the Plaintiff ſhould requeſt 
one Fine, Feoffment or Recovery, or Bargain and Sale, the Deſendent 
ought to make all, but they held he was not bound to make an Obli- 
gation or Recogniſance for the enjoying of the Mannor, for that it is 
but collateral ſecurity, and is no aſſurance. And when the Plaintiff re- 
quires the Defendent. to convey the Mannor generally, the Detendent 
at his peril ought todo it by any kind of aſſurance; and if upon ſuch 
requeſt the Detendent ſhould make a Feoffment of the Mannor, yet 
if the Plaintiff afterwards requeſt one Fine, the Defendent ought 
to acknowledge one Fine alſo, andAo upon ſcycral requeſts he ought. 
to, 


— 
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to make ſeveral aſſurances, and fo in making the requeſt general, he 
had well purſued the Condition, and the Detendent ought at his pe- 
ril, make every aſſurance by the opinion of the whole Court. 


Llis verſus Warner, Trin. 2 Jacobi. An Aion of Debt brought 
F upon a Bond for an hundred and twenty pounds, and the Calc 
upon the pleading was,that Warnes was indebted to one Ader an hun» 
dred pounds upon an uſurious contra@, and that Adar was indebted 
to Elz in an hundred pounds, for which Warnes and Ader were obs 
liged to the Plaintiff, and Debt being brought upon that Obligation, 
Warnes pleads the uſury between him and Ader to ave the Bond ; 
Elis the Plaintiff replics, that Ader before the making the Bond was 
indebted tohim in an hundred pounds, a juft and true Debt ; for pay- 
ment whereof, Warnes and Ader were bound to him in the Bond in 
ſuit, and that he was notin any wiſe knowing of the uſury between 
Wearnes and Ader ; and Warnes demurrs to the Plea, and adjudged by 
Gaudy, Telverton and W. for the Plaintiff; for it is not uſury in the 
Plaintiff, but only between Warnes and Ader, to which the Plaintiff 
being not privy, (hall not be prejudiced 3 for although the Statute of 
uſury is to be taken moſt ſtrongly for the fupprefling of uſury, yet ir 
mult be between ſuch parties as uſe corruption, and not to puniſh 
the innocent, as the Plaintiff 3 but if no Debt had been due to the 
Plaintiff before, then it had been clearly uſury; for there had been 
no.Jawful cauſe to make the Bond to him)? but only to countenance 
the corruption between Warnes and Ader ; and Yelverton ſaid , that 
if the Defendents Plea be good, then every man may be defrauded of 
his juſt Debt ; for it the Barr ſhall be good by corruption between 
the Debtor and Surety,. to-which the Creditor is a meer ranger, a 
man may loſe his Debt, which is miſchievous : but Popbam and Fen- 
or doubted of the Plaintiff's Replication, that he ought to have took 
a Traverſe upon the Defendents Barr, which ought not tobe ;, for 
how ſhould he traverſe a thing which could notbe within his know- 
ledge, and to which he was no party. 


| fo verſus Rogers, Mich, 2 Jac. AGion of Debt brought, 
and Bail given, that A. upon eight days warning (hall appear 


to an Action to be brought by B. for the ſame Debt; and if A. ſhall 


be condemned in the ſuit, and not pay it z then the Bail would anſwer 
FB. the condemnation 3 and: B. brought his Action againſt: A. in 
which 4, was condemned, and did not pay, by reaſon whereof BE. 
brought an Action of Debt againſt the Bail upon the Recogniſance , 
and fet forth the ſuit againſt 4, and the condemnation, and that he 
had not ſatisfied it, but ſhewed not that it had eight days warnin 
to appear to the Action, and Fennor and Telverton held; that honed 
noC 
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not ſhew it ; for the Condition of the Recogniſance depends upon two 
clauſes; one the appearance at eight days warning, the other is the (a. 
tisfaQtion by the Bail, if P. (hould not pay the condemnation coms+ 
prehended in theſe words ( And) and in this Caſe the Action was 
brought upon the ſecond clauſe, to wit, the default of P, becauſe 
he had not anſwered the condemnation, 'and thercfore ncedlels to 
medd!: with that part of the Condition, But if the Action had been 
broug:t, if the ticft clauſe, then B, ought to have ſhewed in certain, 
the warning to have been given by eight days3. but Popham, Gaudy , 
and I, were of a contrary opinion, and that the Plaintiff of necel(- 
ſity vugit caſhew the warning to have been given eight days, be- 
caui: that part of the Condition is not to be performed between 
parties, but an Eftranger,tor A. is an Eliranger, and the Bail is bound 
as well to 2r{wer {uch condemnation in ſuch Aion as ſhall be brought 
'upon the eight days warning given, for that is the ground of all ; 
and it is oo rcalon that A. by his voluntary appearance without cight 
Appearance day$S warning, ſhould prejudice his Bail, but otherwiſe it had been , 
gry ee... Condition had becn between A. and B. for then it 4. would 
deca!r ad. Appear without ſuch warning, it is his folly, and no injury is done to 
judged one that is willing ; and according to this opinion, the Plaintiff gil- 
"ng continued his ſuit, and the Defendents were ordered to put in new 
Bail, which mark. 


Aon of Qtr Rich, Campion verſus Hill. Paſch, 3 Jacobi. An Aion of Debt 


—_— brought upon the Statute of E. 6. for not (ctting forth of Tithes , 


of £6, for and the Plaintiff (hews, that the Rector of M, had two parts of the 


Tithes in three parts to be divided. and that the Vicar of the ſame place 
had the third part of the Tithes, and layeth this by preſcription, as to 
the manner of the taking the Tithes, and ſhews further, how the Par- 
{on and Vicar by ſeveral Leaſes had demiſed the Tithes to him, and fo 
he being Proprieter of the Tithes , the Defendert ſowed ten Acres 
within the Pariſh, towit, Wheat, Ryc, &c. and carried it away without 
ſetting forth the Tithes to his damage, &c. 'And upon a Nil debet per 
patriam, pleaded, it was found for the Plaintiff, and moved in arreſt of 
Judgement, that the Plaintiff had in that Action compriſed fcveral 
Actions upon the Statute, and that it appeared by his own ſhewing; for 


the Plaintiff claimed not the Tithes under one Title, but under the fe — 


veral Tithes of Parſon and Vicar 3 and Fexne?, Juſtice, held they could 
not joyn, and no morc could the Plaintiff, who claimed ſeveally under 
them,and it ſeemed to him;that the Parſon could not have this Action 
againſt ſeveral Tenants, for not ſetting forth their ſeveral Tithes, be- 
caule he could not comprehend two Actions in one 3 but the whole 
Court beſides held the contrary 3 for although the Parſon and Vicar 
could not joyn in this Caſc,beeaule they claim their Tithes way 
divide 
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divided rights, yet when both their Tithes are conjoyncd in on per HU t9 
ſon ; as it is in the Plaintiff, then the incereſt of their Ticle is conjoyed Ptaiurit is 
allo in one and it ſuffices generally to ſhew the Plaintiff is a Farmer, | ropietor 
or Proprictor of the Tithes, without ſaying of what Title 3 tor If 15 lewing the 
but a pcrſonal Action, grounded mcerly upon a contempt againli the a 
Sextute tor not ſetting torth Tithes,and alſo Tithes are not $emanded 

ty this Action, although the Title may come in debate, yet it was a» 

giccd by alt che Judges, that the Plaintiff ſhould recover his Titacs-in 
damages, and (hall nor demand them again by any ſuit, atter a rccove- 


ry in this Action, which mark. 


2 Erket verſns Manning, Paſch. 3 Jacobi, Action of Debt brought Mifprition 
againſt the Detendent, as Admanittrator of f., S. the Dctendene = 
pleads fully adminittred, the Plaintiff replies that himfelt had Aﬀets, er trial. 
and it (ſhould have been, that the Defendent had Aﬀets, and this was 
moved in arrcl{t of Judgement, but amended by the Court, being the 
Clerks miſprition, only as where it is entred, Et predid. Defend, ſimi- 
liter, and it (hould have been, Et predid. Bxer, ſumiliter, and this hath 


been otten amended by the Court. 


q 


cutrix, 7, H. brought an Action of Debt in the Common Pleas en 


2gainlt Paler, and as that they ſhould reſtore a tun of Iron, to the va- ror beins ia 
Jue of twelve pounds, and declare upon a Bill tor the delivery of the GEE _ 
{aid tun of Iron withia ſuch a time, and. that the Detendent had not 
delivered it to the Plaintiff's damage, of, '&c. and upon Non ejt fad, 
pleaded it was found for the Plaintiff, and Judgement was given that 
the Plaintiff ſhould recover the tun of Iron, or the value of the 
lame, and if he ſhould render the tun, then by the oath, &c. ſhould 
enquire what the tun- of Iron was worth,and before any return of the 
Writ to inquire of the Damages, the Plaintiff in the Common Plcas 
takes ont a Capies upon the Judgement ,, and-an' Exigent upon that, 
and the Detendent brings 'a Writ of Error, and it was adjudged er- 
roneous tor two clauſes : firſt, becauſe the Judgement was in the diſ-- 
junctive, that the Plaintiff (wuld recover the tun of Iron, and if nor, 
the value thereot (o in detinue.as it appears by the Judgement. in this 
Caſe, the Plaintitt may chuſe, whether.he will have the Iron, or the 
vaJne therect, which he cannot: do ;. tor it the Iron+be to be delivercd, 
he (hall recover that only, butt it be not to bedelivercd,, then the 
value. and not as before. : Sccondly., tor that the Jugdg:ment js; not 
perfect, untilthe Writ to inquire'be returned; , with ifues to the.She» 
riff to diſtrain the Detendent rorenderthekipa, and. alſo. to inquire 
of the value; and before rhe. return- thereof, nothing in-certainy:ap- 
pears, on- which © ground .any Writ of: Executiga. tos. the- Judge-: 
mcnt. 


P Aler verſus Hardman, Paſch. Jacobi. Hardman and his Witc Exe- Judgenenr 


ATions of Debt. | Part. I, 
ment comprehends no certainty, but it is to be made certain by the 
return of the Writ, to inquire which the whole Court granted. 


| Arpenter verſus Collins , Mich. 3 Facobi, An Adtion of Debt 
brought by the Plaintiff for Rent arere,and declares upon a Leaſe 


tifhadno made to the Defendent at Will to be held from Mich, as long as both 
therender- Parties ſhould agree, yielding and paying three pouuds yearly , and 


ſhews that Collins centred and oecupicd from the Fealt, &e. unto the 
Feaſt of Mich. and upon Nl debet plexius,the Jury found that F. Nor- 
ringtox had iſſue a Son and a Daughter, and Deviles, that his Son ſhall 
have his Land at the age of twenty four years, and gives forty pounds 
to his Daughter, to be paid her at the age of two and twenty years; 
and further wills that the Plaintiff ſhould be his Exccutor, and ſhould 
repair to his hohſes,and have the over-ſight and doing of all his Lands 
and moveable goods, until the ſeveral ages aforeſaid, and after dies, 
and Carpenter the Executor makes the Leaſe before mentioned, and 
the Jury further find that tht Son dicd , but find not at what age he 
was at his death, but that the Daughter at the Sons death was nineteen 
and no more, and find the Leaſe made by the Plaintiff, and that the 
Leflee by force thereof entred and continued poſſeſhon from Micha. 
elmas for one year and more, and find that within that year , the 
Daughter entred, and that the Defendent atturned to the Daughter , 
and refuſed to continue Tenant to the Plaintifi, and by Fenner, Telver- 
fon, and I, Judgement was given again(t the Plaintift,for the Plaintiff 
rook no intereſt in the Land by the Will, tor the over-{ight and doing 
of his Land ſhall be intended, but in right of the Heir, and to his uſe, 
becauſe the Teſtator thought not his Son of diſcretion and gover- 
ment , until the age of twenty four years, and in the mean time 
appointed his Executor to over-ſce and order the Land to the profits 
of the Heir that wanted diſcretion, 28 H.8.D.26. where it is declared, 
that F. &. ſhall haveas wellthe governing of,&e. as the diſpolition,ſct- 
ting, letting and ordering of his Lands, +and by the Court held that 
F. $. had them only to husband, for the profit of his children, and no 
otherwiſe, but he was of opinion that the Plaintiff had an eſtate in 
the Land upon a limitation determinable at the Sons age of tour and 
twenty years, and it appears -not.at what age he died, being not found 
dy the Verdi&, therefore it iscertain, and the entry of the Daughter 
lawful, for the limitation looks but to the age of the Son, and not to 
the age of the Daughtet; for the age-of the Daughter ſhall be in- 
tended to be ſet down for the receit of her legacy of forty pounds, 
and for no other purpoſe,and the Defendent withio the time in which 
the Rent demanded, is ſuppoſed to be due, had not determined his 
Will, as appears by'the iVerdi& 3: but Fenner and F/ faid that by the 
Verdi, that theDetendent-entred. by force of the Leaſc,and occupicd 
| the 
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the Land at.the time compgſed in the Declaration and more;and that 
the Tenant at will cannot determine his will, within a little.time betore 
the year end, for that would prove very miſchievous to.the Lefſor,that 
his Tenant at will ſhould determine his will within the ycar,and refuſe 
to occupy the Land,twenty days before the year end 3 and in 21 H. 7. 
Coke's Reports, it! appears, that a Leſſee at will cannot determine his 


4 will within the year, to the prejudice of the Leſſor, but that he (hall 


anſwer the whole Rentto the Leffor ;- but note, it appeared, that the 

Leſſee at will, was expulſed by the Plaintiff that was Leſſor, and no Leſſcear will 
other thing, although done by his pgs determine the Leiſe comme 
againit the Leſſor 3 for it is Covin, it the Leſſor be not privy, and ac+ wt ng 
quainted with it, which was granted by the whole Court, and all of ,.;r, bur 
them agreed in the Title againſt the Plaintiff; but as the reporter at- mutt "x 
tired, Fopham was abſent, and hearing the Caſe, was of  opinion,that Rene 


the Plaintiff had an intereſt by the words of the Will. 


] Effry verſus Guy, Mich. 3 Jacobi, An Aion of Debt brought up- The Plain- 
on an Obligation, with Condition, that if Feffry the Defendent nk. 95 
perform all Covenants in ſuch an Indenture , that then, &e, and _ 4 
one Covenant was, that he ſhould permit Guy the Plaintiff from hex the * 
time to time to come and (ec if the houſe Leaſed by Guy, and K. DES 
his Wife, were in repair ; the Caſe was thus : F. Bill and K. his Wife (geciat mat- 
were Tenants in tail of a Houſe, ard had ifſue, F. B. dies; K. mar- ***: 

ries Guy the Plaintiff, and they two make a Leaſe by indenture to 

Jeffry tor twenty years, yielding and paying to:them and their Heirs 

three pounds Rent by the year, with the Covenant as aforeſaid. Fefſry 

pleads in Bar the former intail, and the death of R. and that W. 

the Iſſue in Tail ſuch a day entred, before which Entry, the Condition 

was not broken, Gwy replies, that William came with him upon the 

Land, to (ce it reparations, &c, and traverſes'the Entry of William 

in manner and form, proxt, &c. and ifſue-joyned upon the" traverſe; 

and found for the Plaintiff,” and Judgement given in the Common 

Pleas 3 upon which Judgement Feffry brought a Writ of Error in the 

King's Bench, and Judgement afkrmed there, but it was affigned 

for Error,the Jury had not aſſigned any breach of Covenant in Jeffry, 

and ſo had ſhewn no cauſe of Action, but the Court held he need not 

in this Caſe, for by the ſpecial iſſue tendered by Feffry, the Plaintiff 

was cnforced, one ſpecial Replication to that point tendered, aud the 


- Plaintiff could not procted Error; and it is not like the Caſe of 


an Abitrement, where in Debt upon an Obligation to perform the 
award, the Detendent pleads nwulum fecit arbitriuns , then the Defen- 
dent in his Replication ought to ſet forth the award, and aflign his 
breach becauſe the Defendent's Plea is general, but if in ſuch Caſe 
the Detendent ſhould plead a Releaſe of all Demands after the Arbi- 
N trement * 
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Arbitremenc, by which he offers a ſpeci@point of Iflue, there it ſuf. 
fices, if the Plaintiff anſwers to the Releaſe, or other ſpecial merrer 
alledged by the Defendent, without aſhgning any breach 5 {o ih this 


Caſe the ſpecial Plea of the Defendent had dilabled the Plaintiff, that f * 
he could not aſhgn any breach of Covenants, but of neccility ought © 


to an{wer to the ſpecial matter alledged. 


Flemiſh mo- 
ney, but de- 
manJed by . Mey, primo Jacobi, he fold to the Defcndent twenty Northern clothes 
nay hs for ſixty pounds Flemiſh money, to be paid upon requelt, which lixty 
ſh, pounds Flemiſh monecy', amount-to nine and thirty pounds Englih 


money, and that the Defendent, though often requeſtcd, had not paid 


Debt for R Afjtel verſns Draper, Mich, 3. Facobi, An Adtion of Debt brought . 


for nine and thirty pounds, the Plaintiff declares that the firſt of - | 


the nine and thirty pounds , to his damages,” #c. The Detendent 


pleads Nil debet per patriam, and found for the Plaintiff, and moved | 
in Arreſt of Judgement, that the Plaintiff ſhould have demanded the 
ſumm according to the contract, which was for ſixty peunds Flemiſh, 


and to have ſkewed that it amounts to nine and thirty pounds Eng- * - 


li, but the whole Court againſt it 3 for the Debt ought to be de- 


manded'by a name known, and the Judges are not skilled in Flemiſh 


money : and-alſo when the Plaintiff hath his Judgement, he could 
not have his-Exc<cution by that name 3 for the Sheriff cannot tell how 
to levie the money in Flemiſh; and alſo it is made good by the Ver- 
dic, for the Jury have found the debt demanded, to wit, nine and 
thirty pounds. But if the contract had been for fo many ounces cf * 
Flemiſh money, or a Barr of Silver and Gold, now it cannot be de- 
manded by the name of twenty pounds, or fuch a ſumm, which is not 
coin, nor uſed in trade of Merchandiſe, but in ſuch Caſc mult have 2 
Writ of Detinue, and in that recover the thing, or the value; and fo 
im the Book of Entries, fol.1 57. is the the | argon where Debt was : 
brought npon two ſeveral Obligations and-demands eight and twenty | 

pounds, and declares feverally,that by one Obligation he owed cight 
and twenty pounds of Engliſh money ; and 34 H. 6. 12. and g E. 4 
46. But note in that Caſe, the Plaintiff, if he would, might have de- - 

clared in the Detinet, and it had been good, « 


Y the Obli- —_ verſus Orborm, Mich... 3 Fac. The Plaintiff brought an &- 
Be Obliore, . Qtion of Debt againft the Defendent upon a Bond of a thow 


the Bond is Tand pounds, and Serjeant Niebols moved the Court for the Defen- |} ; 


gone. 8 dent, and ſhewed that the Plaintiff and Defendent were obliged cach 7 


to other in a thouſand pounds apiece, that they ſhould intermarry be» 


fore ſuch a. day, and bothitheir Obligations were forfeited, and cach. 


of them ſued the other; and the Defendent prayed that common * 


Bail might be accepted of her, and ſhe would accept of __ $f 
: Ball. 7 


ih. 
4 


' pears by the Court, and it was held: a groſs fault , but the Record 
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Bail of the Plaintiff; and the Court hetd it reaſonable, but ſaid, if 
they would marry, both their Bonds might be ſaved. | 


Arneſturſt verſus Telverton, Hil. 3 Jacebi, ; The. Plaintiff as Ad- judgement 
B miniſtrator of 7. $. brought an Aion of Debt againſt the De- rainesty 
tendent, upon a Bond, and obtained Judgement , and afterwards firator, and 
the Adminiftrationis revoked;yet notwithſtanding, the Plaintiff pro- er 3dm- 
cceded, and took the Defendent in Execution 3 and upon a Motion revake4,and 
in the Court, the Court beld the Execution void; and that the De- (rr ; 
fendent ought to be diſcharged, becauſe ig iſſued out erxoneouſly 3 for on, and deli- 
the Letters of Adminiſtration being revoked the power of the Plaine yes A 
tiff is gone, and determined 3 for he proſecuted the ſuit in another's neous. 
Right, and is but a Miniſter of the Ordinary 3 and then when the 
ground of the ſuit is overthrown, to wit, his Commilhon, be hath 
no authority to proceed fuxther, and th@execution ifſued without 
Warrant, And the like Law upon a Judgement had upon an Admis 
niſtrator 3 the ſecond Adminiſtrator (hall not have Execution by it, 
for he hath no privity to the Record 3 which mark, 

A Narews verſns Robbins, Tri. 4. Jacobi, The Plaintiff brought To plead an 
Debt upon an Obligation made to him as Sheriff, with a Con» FF? 

dition, that the Dcfendent (hould appear z and Crook ſaid that the Des From peter” 

fendent had pleaded his appearance, and had omitted to ſay , as it ap 77, mm, 

being peruſed, it appeared to be otherwiſe; for the Caſe was , that 

the Dctendent was obliged to make an Obligation to appear in the 

King's Benchat a day prefixed in the Writ, and that the Defendent 

pleaded there was no day prefixed in the Writ for his appearance; and 

Crook, moved that it was no Plea, for. the Defendent was cſtopped, to 

which the Court agreed, that he was cſtopped,and Williams (aid, that 

if a man be bound to pay an hundred pounds that F. $. owes to him, 

he cannot plead that F. $, doth not owe him an bugdred pounds;and 

Tanfield (aid, if it were to pay all ſums that F, S. owed him, he con» 

cluded and (oit is held, 3 Eliz. Dyer. And the Couft commanded 

Judgement to be entred for the Plaintiff, if no cauſe ſhewed to the 

contrary ſuch a day, 


py | 
þ ap verſus Kirtos, Trin. 4 Jacobi, In Common Pleas an Aion 
ot Debt brought upon an Obligation, the Condition was, that if 

A. would render bimſclf. to an Arrckt in fuch'a place, &c. The De vue, 
tcodent pleads, that by priviledge of Parliament, thoſe of the Parlia» 
ment, and their veceſſary ſervants, ought not to be arreſted by the 
lpace of forty days before the Parliament, nor fitting the Parlias 
meat, nor forty days "after 3 and = forth that A. was —_— to 
| 2 uch 


Award void 
for the incer- 
tainty, for 
ing the 
Jadgement 


one 
ouphr To 


have- *plain, 


neſs and cer 
cainty, 
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fuci a man of the Parliament at ſuch a time, ſo that he could not ren. 
der himſelf to be arrefied 3 to which the Plaintiff demurrs, and the 
opinion of the Court was for the Plaintiff; for A.might render hin 


elf, and let it be atthcir peril, if they will arreſt him. 


Arhbam verſus Furex, Hil. 4 Fae, Action of Debt brought up. - 


on a Bond, with a Condition to ſtand to the Award, Arbitre- 
ment,tc, of Malter Porley of Grayes- In about the title of one Cc. 
py-hold Tenement, M. P.. awarded, &sc; that the Detendent ſhould 


= pay-to the Plaintiff ſix pounds-upon the 21 May 3 Fac. at ſuch a place, 


to wit, the Church Porch' of C. and further awards that the Plain- 
tiff by his Dced ſhould releaſe to the Detendent his whote right, ee, 
upon the ſaid firſt, day of May, at the ſame place upon the payment of 
the Money : and Tn another Clauſe of the Award / he awarded that 
the Plaintiff ſhould make fſther afſurance to-the Defendent for the 
extinguiſhing of his Title, as ſhould: be adviſed, &c. And Telverton 
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moved that this.Arbitremenr was void, & it is in a manner no Award, E: 


for it is repugnant and infenſible 3. for although it be certain at what 
day the Defendent ſhould pay the fix pounds, yet it doth not appear 
when, nor upon what. day the Plaintiff ſhould releaſe to the Defen- 


dent, for there is no ſuch firſt day of May in the whole Award , and 


it is not bound'or ticd to any year of the King, fo that it is altogether 
incertain 3 and although it may be collected that the Arbitrator did 
intend the 21 day of May, becauſe it is appointed to be made up- 
on the payment of fix gre was the 21 day of May, yetit is 
not expreſſed but only by way of inference and implication ; and it 
was objeQed, that admit the Award to be void. in that part, yetit is 
good in the reſidue, which is to be performed by the Plaintiff, to wit, 
the making of better aſſurance 3 to which Telverton anſwered , that 
all the clauſes in one Award are mAterial, and the clauſe of further 
afſurance depends upon the repugnant clauſe of the releaſe to be 
made z for the Award appoints that the releaſe is to be made upon 
the ſaid firſt day of May, whereas no ſuch day in the whole Award, 
ſhall be the firff aſſurance; and the aſſurances which were to be made 


by the following clauſe where in the intention of the Arbitrator, to 


be for the ſtrengthning 6 the firſt releaſe, which was granted, and 
the Court ſaid, there was much difference between Wills and Deeds, 
and between Arbitrements ; for Deeds, ec, (hall be conltrued ac- 


cording, to the intent of. the parties, and upon the words to be col- * 


leqcd out of the Deed;z but an Award is of the nature of a Judge- 
ment and Sentence, in which ought to be plainnefs, and no colleion 
of the intent and mcaning of the Arbitrators z for how it ought to 
be his judgement, and not the judgement of another, upon the words 
of the Arbitrator and Tanfield ſaid , . it had* been adjudged , = 
f where 


Rn” 
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where the Arbitrator\did award, that one of the parties ſhould be- 
come þound to the other in the ſum of, and no ſum in certain, but # 
ſpace left for the ſum, that it, was void: and if an Arbitrement be 
void in one clauſe, although it be good in all claules, yet it is in Liw 
no Award 3 for a Judgement ought to be plain, certain and perfect 


in all things : but if the Arbitrators award that one of the partigs, 


and 7, S. an Eftranger ſhall do ſuch a thing, that is good ; as to the 
party who is within the Submilſion, and void only to F. S. the E- 
firanger, 19 E. 4+ 


IJ 


Things verſus Gardiner, Paſch. 5 Fac, The Plaintiff being Preſi- J\ofement, 


dent of the College of Phylicians in Loudon, brought an Action 
of Debt againſt the Detendent, for practiſing Phyſick upon the Char- 
ter made tothem by H. 8. that none ſhould praQtiſe Phytick in Lox: 
don, nor within ſeven miles thereof, except ſuch as were authoriſed 


prelident of 
the College 
of Fhviici- 
a1, his Suc- 
eeior afrer 
his death» 


by them, and gives them authority to impoſe Fines upon ſuch as (hall 224 o2t bis 


practiſe Phyſick, which Charter was conficmed by Ad of Parliament 


Fxecutor 
ſhall have 


in 14 H.$, and he obtained in Judgement upon the Statute to recover Exccurion- 


a ſum forhimſclf, and the College, and before Execution the Preſi- 
dent died, and whether the Succeſſor ſhould have Execution, and 
8 E. 1. wascited, and divers other Books to that purpole. 


Tamford verſus Cooks, Paſch, 5 Jacobi, An Aion of Debt brought Aſurance.. 


upon an Obligation, with a Condition, that the Defendent ſhould 
ſeal ſuch aſſurances as ſhout bs deviſed by the Plaintiff, and that the 
aſſurance ſhould be of Copy-hold Land; and the Plaintiff deviſed 
that the Defenderit ſhould ſeala Letter of - Attorney made to one to 
ſurrender the Copy-hold for him, ar4alſo ſeal one Bond for the en- 
joying thereof 3 and the Plaintiff offered theſe Writings to the De- 
tendent to ſeal, and he refuſed; and'upon ſuch refuſal the Plaintiff 
brought his Action, and a Verdi& was given to- the Plaintiff; and 
Serjeant Telverton moved in Arreclt of Judgement, that the Plaintiff 
ought not to have Judgement,” for he ſaid, that the Defendent was 
not bound and compellable to ſeal that Obligation, becauſe it was not 
in Law any Aſſurance, but a collateral thing : and the whole Court 
agreed that, and therefore being the Action was brought for refuſing 
to ſeal the Obligation and Letter of Attorney , and the Judgement 
according it ought to be arreſted : But Coke faid, that Judgement 
ought not to be arreſted, tor the Premiſes of the Declaration, ic ap- 
peared that he retuſed to ſeal the Letters of Attorney, and: thereupon 
concluded, that it fhould not be arreſted : and Fennor ſaid; that the 
Letter of Attorney was not any. ſuch Aſſurance, as the Law required 
in ſuch Cale : for when he had made the Surrender, it-ſhould be ac- 
counted the Surrender.of him that.made the Afſurance, and. he ſaid! 


he. 


Tithes (ball 
be paid of 
wood above 
twenty years 
rowth, if it 


enot rt La- 
ber. 
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he ſhould make a preſent aſſurance of it : but Tevfield was of ano 
ther opinion, and ſaid, that when the ſurrender was made, i (hall 
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be ſaid to be the immediate ſurrender of him that made the Letter of © 


Attorney, and ſuch an Aſſurance as the Law required 3 and Telverton, 
Juſtice, ſaid, the Letter of Attorney was lame tor this cauſe, the Let. 
rer of Attorney was made to one, for the ſurrcudring of fuch a Co- 


py-hold, and did not fay in the Letter of Attorney for him, and © 


in his name 3 for otherwiſe the Copy-hold might be the Copy. hold 
of him that ſurrendred by vertue of the Letter of Attorney, and 
then !:c ſhould ſurrender his own Copy-hold : but Tarfield was of 


azotner Opinion, becauſe he faid in the Letter of Attorney, that he - 


did conſtitute and appoint, and in his ſtead and place put ſuch a one, 


which words, in his ſtead and place, are as full, as it he ſhould have - 


ſaid, in his name, 


Olingworth verſus Huntley, Poſch. 5 Jacobi, An Action of Debt 


. 4 brought upon an Obligation,the Condition amongit many other |. 


things, contained that the Husband and Wite being Leſlees for lite of 
certain Lands, that if the ſaid Husband and Wite ſhould leviea Fine to 
an eſtranger, at the coſts and charges of an eſtranger, and alſo that 
they ſhould levy a Fine of other Lands, that they alſo held for their 
lives to an eſtranger, and at their charge, then, &*c. the Obliger ſays, 
that the Husband and Wite did offer to levy the Fine , if the eſtranger 
to whom the Fine was to be delivered would bear their charges, 
the Obligce demurrs, and it was adjudged for the Plaintiff, becauſe 


the levying the ſecond Fine had not any reference to the other, be» + 


cauſe they are*two diltin& ſentences, and theſe words, and alſo,make 
them {o, | 


M An verſus Somerton, Paſch, 5 Jacobi. The Plaintiff being Par- 
ſon of Henley, brought an Action of Debt for ſix hundred 


pounds,upon the Statute of E.6. tornot ſetting forth Tithes of Wood, | 


and the Plaintiff ſhews that the Deferident, had cut down two hun- 
drcd loads of Wood, tothe value of two hundred pounds, and faith, 
the tenth part of that did amount to two hundred pounds , and ſo he 
brought his Action for fix hundred pounds upon the Statute, and the 


Plaintiff was non-ſuig for one fault in his Declaration , for whereas 4 
he means the price of the Wood to be two hundred pounds, it was © 


miſtaken, for it ſhould have been two thouſand pounds, for he de- 
manded more for the tenth part. than' the principal is, by his own 
ſhewing, and Taxfield,Juſtice,held that Beech by the Common Law is 


not Timber, and ſo it was adjudged in Cary and Paget's Caſe, andit © } 
was held, that Tithes ſhall not be paidfor Beech above the growth of |= 


twenty years in a common Country for Wood ; as in Buckingham- 


ſhire © 
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ſhire 3 for there it is reputed Timber, but in a plentiful Country of 
wood, it is otherwiſe, for there it is not Timber, 'and Tithes itall be 


of Wn paid for ſuch Wood, Silva cedaa, for which Tithes (hall be paid , 

mn © is under the g1owth of twenty years, but Tithes thall be paid tor 

_—_ ſuch Wood which is not Timber, which is above the growth of twen= 

wwl 

| ty years. 

d 9 Ercher verſns Vaughan, Trin. 5 Jacobi. An Action of Dcbt variazcebes 
dd brought upon an Obligation for fix pounds thirteen thillings PT, 
of eight. pence, The Dctendent demands Oyre of the Obligation, ar arts cue 
he imparles, and after that imparlance, the Defendent comes ai lays , j.4_c.; 
c, there was variance between the Plaintiff's Writ, and the Obligation, ingarlaace. 
"| for it appeared by the Obligation that the Defendent was obliged in 


2iginti mbilis, and (o his Action ought to be brought according to the 
Obligation, and demands Judgement, if the Plaintift ought to have 


dt his Action 3 the Plaintiff demurrs, and it was urged by the Plaintiff's 
er counſel, firlt, that ic was no variance, for it was ſaid, that twenty 
of nobles, and ſix pounds thirteen ſhillings eight pence. were all one in 
0 ſubſtance : if a man be bound to pay an hundred nobles, and brings 
It his Action for fifty marks it is notvariance, 34 H. 8. 12. Md 4 E. ;. 
if Fitz-berbert, title variens, 102. agrees to that; but it a man be ob- 
, + liged to pay certain money in Flemiſh money, he ought to (hew the 
T performance of that ſtrictly, 9 Ed. 4.49. and the Plaintiff's Coun- 
0 {cll faid that ifit was variance,it could not be ſhewed after an Impar- : 
le lance in Mark's Caſe, Co. 5,74. and faid, the concluſion of the De- 
be fen.lent's Plea to demand Judgement , if the Plaintiff ought to have 
e nis Action, was not good, for the Plea was not in the Barr of the A- 


icon but in abatement of the Writ 3 and Telverton, Juſtice, agreed to 

 - that, andhe ſaid, when the Obligation was in vigints nobilis, it (hall 

» be intended twenty nobles, and good. Tanfield ſaid, that when there 
d = is no good and apt Latin words'for a thing and no unapt Latin wor 
, is put in the Bond for that thing, the Bond is void :. as when a man is. 
. bound in quinque libris, it was adjudged in Michaelmas Term, 5 Fac.. 
. that the Obligation was void, becauſe there was a fit Latin word , 
e and that was quinque, and ſo it was adjudged in the Lord Danver's- 
e Caſe, where the Indi&ment for one blow ſuper capud, and it was held 
$ 
) 


; void, becauſe it was an unapt word,and there was a fit and apt word,. 
Ts to wit, caput, and Wiliamy agreed to this; for he fajd it was ad- 
- 7. Judged inthe Common Pleas, between Pencroſſe and Towt, a man was 


| bound in a Bond in viginti literis, when it ſhould have been viginti 
Wn tibris, and adjudged void for the ſame caufe,but after in Hilary Term 
WW. the Plaintiff had Judgement, beaauſe in one Dictionary nbilis was a. 
\ Latin word for fix ſhillings eight pence. 


Bentris: 
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rogue Entris verſus Farmer, Trin, 5 Jacobi, A Leaſe was made far 
be at the years, rendering Rent payable at a place of the Land : and the 
—_ Court was moved, whethcr a demand of the Rent may not be made 


the demand mult be made at the place of payment, although it be of 
the Land. 


© Judgement Teld verſus Hunt, Mich, 5 facob. Hunt in Worceſter Court ob. 
—_— tained a Judgement after a Verdi in Debt upon a Contrad tor 
Court for twenty Sheep, and after it was removed by a Writ of Error into the 
wart of t'® King's Bench, and general Error afſigned : but upon opening the Er: 
rors, it was ſhewed the Court, that there was no Declaration in Wor. 

cefter Court”, for the Declaration was thus : Raphael Hunt complaing 
againſt H, Field of a Plea, that he render to him twenty pounds which 

he owes unto him, and unjuſtly detains 3 and wherect the ſame Plain- 

tiff by M., his Attorney , whereas the ſaid Detendent, &c, and by 

. Fennor, Wiliams and Coke, it is no Declaration for default. ot this 
word Dicit, and the ſence is imperte& : and although Telvertox ob- 
jected, that a Declaration is ſufficient, it it be good, to a common in» 

= tcnt, and Nuer. being writ ſhort, it may be Qweritzr, and then it 
is, and whereof the ſanmie complains z but the Court held that 
would not help3 for it is not certain to whom the word Idem ſhould 

refer, whether the Plaintift or Defendent, and of the two it ſhould 
rather refer to the Detendene, which is the next Antecedent 3 and the 

Court held it matter of ſubſtance which is wanting , and therefore 


being writ ſhort, it had bcen good 3 for becaule the party Plaintiff is 
certainly named, and then 2wer. could have been no other ſence than 
©ueritxr, and Judgement reverſed, which mark. | 


L Want of an Arriſon verſus Fuljiow, Mich, 5 Jacobi, The Plaintiff brought 
| ran. 1g, AQion of Debt for fourſcore and fix pounds, in the Common 


dit n» Er. Pleas, againſt T, Harriſon, and the Capias was continued accordingly 
Go, again T, Harriſon, but the plur, Capias was againtt William Harri 
ginalis Er- ſon, which was the very name of the Defendent,and that was but for 
Par: fourſcore and tive pounds, which varicd from the tirſt Entry ; and 
William Harriſon appeared upon the Exigent, and the Plaintiff de- 
clarcs again(t #/illiam, and he pleads, and they arc at ifſue by the 
name of William,and a Verdict for the-Plaintiff, and a Judgement ac- 
cordingly againſt William, and upon Writ of Error it was alligned 
tor Error, that the Original did not maintain the procceding, for the 


Plaintiff's Counſel would have excuſed it,becauſe the Judgment being 


upon the Land, but denicd by the whole Court; for they (aid, that 7: 


naught; but if it had bcen four, and whereof the ſame Raphael quer, © 


Y 
= 6.4 


Original is again(t Tho. and the prqgeeding againit Y/i/liam ; and the 7 


2painlt Wiliam, and the Original again(t Tho, as it is certified, it can» © 
. not. Fs 
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not be the original againſt William , and fo the Judgement againſt 
17illiam being without Original, it is aided by the Statute aſter a Ver- 
di4 : but the Court held it co be Error z far there is great difference 
between no Original and a naughty Original z for the want of an O- 
riginal is helped. but not a vitious Original, and Judgement was re- 
verſed z for upon diminution alledged, that this Original was<ertifed 
as the Original in that ſuit, or elſe thexe was no obtwlit at all, 


- 
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Othbary verſus Humfry, Mich. 5 Facobi. Lothbury and his. Wife Plea nanghe 
L AUminiltratrix of . R. brought an Action of Debt as Admi- for wane of 


niſtrator upon an Obligation of forty Marks, dated 4. April. 38 Eliz. 


that Ridge the Inteſtate, Ofieber, the 1 Facobi, made his Will, and 
made the Defendent his Executor,and deviſed the Obligation,and the 
money therein contained, to one H. ſon of the Defendent, and died, 
after whoſe death, the Deſendent takes upon him the burden of the 
E xecutorſhip, and adminiſters divers goods of Ridger,and he is ready 
to aver this: to which Plea the Plaintiff demurrs generally, and ad- 
judged for the Plaintiff; for the Defendent's Plea is not good without 
a traverſe, that Ridge died Inteſtate. Forthe Action is brought as Ad- 
miniſtrator, and they count upon a dying Inteſtate, and that being the 
ground of the Action ought to be traverſed, as it is g H.6.7. Debt 
brought againſt one as Adminiſtrator of F. and counts that F. died In- 
teſtate 3 the Defendent pleads that F.made his Will,and made him Ex- 
ecutor, and held no Plea within Traverſe 3 and the fame Law, 7 H. 6. 
13- Debt brought againſi one R. Exccator of R. the Defendent pleads 
that R.died Inteſtate at ſuch a place,and held no Plea; for it the Plain- 
tiff maintain that R. made the Detendene Executor, and the other 
ſay, that R, died Inteſtate at ſuch a place, this makes no Iſſue, and 
therefore the Detendent ought to traverſe that R. died Inteftate with- 
out that, that he made him/Executor 3 and 4 H.7;13. the very Caſe 
in queſtion is adjudged, that fuch a Plea in Barr is not good, without 
a Traverſe, to wit, to ſay without that,. that R,-died Initeſtate, ac- 
cording to the 3 H.7. 14. and this was agreed by the whole: Court 
without argument. 


(Hom verſms Sell, Mich. 5 Tac, Cheyyey as Executor of Cheyney, 
brought an Action of Debt upon an Obligation againſt Sell, and 

the Caſe was,that the Teſtator had put himſelf as an Apprentice to Sell 
for ſeven years,and Sell bound himſelf co pay to his Apprentice,his Ex- 
ecutors or Atligns 107. at the time of the end or determination of 
his Apprentiſhip, the Apprentice ſerves fix years,and'then dies, and it 
was moved by Toxſ+, that the money was due at the time of his death, 
becauſe then his Apprentiſhip ended 3; for he ſaid, if a man make a 
Lcaſc tor ohe and twenty years to another, and oblige himſelf to pay 
| O ro 


a Traverſe 
made by the Defendent to the Inteſtate : Firſt, the Defendent pleads 
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ro the Lefſce ten pounds at the end and expiration of the Term, and 


withia thoſe years the Leſſor enfeoffs the Leſſee, ſo the term expires, WT 
and the tcn pounds ſhould be paid inſtantly.: But Coke denicd that *® 
Caſe, becauſe the Leſſee haftned the end of his Term : but he ſaid, 7 
that if a man leaſe Land to another for ſeven years, it. the Lefſce ſhould * 


ſo1ong live, and the Leffor oblige bimſelt to pay ten pourds at the 
end of his term, and he die within ſeven years, there he was of opi. 
nion, the! money'was prefently due upon his death, but in the princi 
pal Caſe, the whole Court held, the chict Juſtice being abſ&r, that 


the Obligation was diſcharged, and that the money ſhould not be paid, * 


Plaintif in Iilot nerſus Spencer, Mich. g Jacobi, The Plaintiff brought an 


F 


Tithes,need Adcon of Debt for Tithes of Wood upon the Statute of 2 E.6, - 


not vena. and Foſter argued,that Judgement ought not to be given for the Plain- 
inthe Plaint tiff, becauſe the Plaintiff did not ſhew in his Plaint that he was Par- 
in the UPPEr (on 3 for he ought to bring his Aion according to that name that 
ritwr, and therefore it a man bring his Action to recover any things 

he Heir, Executor-or Sheriff, he ought to name himſelf (o in the ®xe. 

ritzr, 30 H.s, and 9 H. 4. but Torſe laid, the ſame exception was 

taken between Merrick and Peters, and diſallowed. Flemming Juſtice 
Gid,that if it had been by Writ,he muſt have ſhewed it, but necd not, 

jt being by Plaint, if the Truth appear in that, and it a man bring his 


he dlaimed the Tithes by, and this ought to be expreſſed in the Que * 


Aion as Afignee, be necd notſhew it in his Plaint, if the Truth ap- © 


pear in the Declaration, -but it is otherwiſe in an Original, and a 
Plairit in the King's Bench is as an Original, but not in all things,and if 
the Plaint be incertain, the Defendent in that Court ſhall plead in A 
batement of the Plaint,as to an Original in the Common Pleas ; andat 
laſt two Precedents were ſhewn, one between Champion and Hill, and 
the other between Merrick, and Wright, that were allowed without 
naming of the Plaintiff Reor in the Zweritur, and Judgement was 
pram A the Plaintiff by the whole Court. 

Tithtescan- Note,it was agreed by. the whole Court of King's Bench, Mich, 5 


no beleaſed Fac, and hath many times been ruled, that if a man ſell his Tithes for 


Deed. years by word, it is good 3 but if the Parſon agree that one ſhall have * 


his Tithes for ſeven years by word, it is not good, by the opinion of 
F lemming chief Juſtice, becauſe it amounts to a Leaſe : and he held 
; txongly, that. Tiches cannot be leaſed for.years without a Decd. 


Jadgement Ob verſus Hunt, Hill, 5 Jac, Cob ſued a Prohibition in the Com- 
hes = G mon Pleas againſt Hwunt- Parſon of D. in Kent, and ſuggelts a 
Jadgement. 'Afgdas decimandi, as to part of the Tithes, demanded againit him in 
the, Spiritual Court, ang as to the rchdue ſu efts a Contract, exccu- 

ted and performed between him and the Parſon, in ſatisfaQtion _ 
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reſidue, and becauſe he proved not his Inggoties within ſix moneths, 
Hwnt the Parſon had a Conſultation, and colts afſefſed by the. Court 
to fifty ſhillings , and dam hfty, ſhillings by the Statute of the 
2 E4.6. they ſhall be doubled, but in truth no Judgement was given 
torecover them, becauſe theſe words, Videlicet, Ideo confiderat, fuit 94, 
recuperet,was omitted : yet Hunt thinking that all was certain and per- 
fe, brought an Action of Debt in the Common Pleas for the colts, 
&c. and declared of all the matter above, and that the damages were 
afſeſſed, upon which it was adjudged, that he (ſhould recover, &c. and 
that the coſts were not paid, Per god Aio,8&c, And had a Judgement 
apain(t Cob, by Non ſum informat, and thereupon Cob brought his Writ 
Tr as well in the Record and Proceſs, &e. of the Prohibition,as 
of the Record and Proceſs in the Action of Debt, for the coſts, and 
aligns the general Error : but Telverton aligns to- Errors in ſpecial ; 


firſt, that there was no Judgement in the Prohibitjon, for recovery of doth not, 
the coſts, but only an Aﬀeſment of coſts without any more, which is > Cof+. 


not ſufficient 3 for the Aſſeſment of cotts only is but matter of Office in 
Court, but no Judgement of Court to bind, which was confeſſed by the 
whole Court. The ſecond Error was that no cots ought to be afſeſſed 
or adjudged*in the cauſe above, becauſe the Prohibition js grounded 
ſolcly upon the Modws decimandi, which needs proof, avd- upon the 
Contra@ between the parties, which requires no proof 3 and the Sug- 
gcſiion bcing intire, and part of it needing no proof, they could no* 
give any coſts,tor that is only where the whole matter in the Suggeſti- 
on needs proof 3 and thercfore the mixing of the Contra with the 
manner of Tithiog priviledges the whole, as to the matter of coſts ; 
but they might grant a Conlultation, as to the part of. the Suggeſtion 
which concerned the manner of Tithing, but not for the reſt, which 
was granted by the whole Court, and fo both the Judgements were 
reverſed, which mark, 


Arkbam verſus Mellineux, Hill, 1 Jac. Mollinexx (acd out.an Judgemene 


Original in che Common Pleas in an Action of Debt upon a 
Bond againſt Markþam , by the name of Joby Morkbem, Alderman 


de D. and all the mean Proceſs are continued againfi bim-by the 119005en 
name of Alderman Markþam 3, he appeared, and the Plaintiff declarcd tions. 


againſt him by the name of Markham of D. Eſquire, and afterwards 
the partics were at Iffue,and it was found for the Plaintiff, and Judge» 
ment entred 3 and it was reverſed by Writ-of Error, becauſe it did 
not appear that, that, Merkhow was the ſame Merkbars againſt whom. 
the Original was proſecuted, and the Proceſs continued; but.it ſeem- 
cd rather that he was another perſon by reaſon of his ſeveral additions 
of Alderman and Eſquire, which mark. 
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Liver verſes Collins, Paſch. 6. Facobi. The Plaintiff brought an 
Adion of Debt upon the Statute, fox not ſetting forth of Tires 


and ſhews that he is Parſon of che Pariſh Church of little Lays, 77 
in Com, Eſſex, and that the Defendent had ſo many Acres within the ©: 
Pariſh of little Laver, ſowed with W heat, whereof the tenth ſevered © 
from the ninth part came to eight and twenty pounds , and ſhews. 77 


that the Defendent at little Lever aforefaid,:took and carried a 


the Wheat without ſetting forth the Tithes, contrary to the Stature, | 


by reaſon whereof he forfcited threeſcore prune _— Nil de. + 4 
, and moved in Arreſt of ©: 


bet pleaded it was found for the Plainti 


Judgement : Firſt, that-the Statute was miſ-recited, for whereas the | 


Plaintiff declared, that the 4th. Novemb. 2 E.6. it was enacted, it was © 


ſaid, that there was no ſuch Statute 3 for the Parliament commenced 


1 E. 6. and continued by prorogation until thegth. Novemb. 2 E. 6, * 
and therefore the Plaintiff was miftaken in that, but that exception © 
was not allowed,for there were an hundred Precedents againſt it 3 and © 
in reſpe& of the continual uſe in that form, as the Plaintiff had de- | 
clared, the Court ſaid, that they would not alter it, for that was to © 
diſturb all the Judgements that were ever given in that Court. And © 


ſecondly, it was objeQed, that the matter was miſtryed, and there © - 


ought to be new trial; becauſe the Venire facias was of Parva Lavar, 
whereas by their pretence it ought to have been of the Pariſh of little 


Lavar, to which Telverton made anſwer, that the Trial was well & © 


nough, for by that Action no Tithe is demanded nor recovered, but © 


the Defendent is only puniſhed for his contempt againſt the Statute, 
in-not ſetting forth his Tithe , and the wrong done to the Plaintiff 
complained of, is taid only in the Village of little Lavar, and' not in 
the Pariſh; for all the places in the Declaration where the Pariſh is 


named, are only matter of conveyance and inducement tothe Aion, | 
and not of the ſubſtance, for the ſubſtance is only that where the * 
wrong and grievance is done to the Plaintiff, and that ariſes only : 


in Parve Laevar, which was. granted by the whole Court upon a grand 


Debate at ſeveral days, and Judgement was given for the Plaintiff: * 


and the like Judgement was given between Bertard and Cofterdam in | 
an Action upon the ſame Statute, upon the laſt point for the Ven. © 


and this hath been twice adjudged 3 but in Cofterdem*s Caſe which 
concerned. the Earl of Clanrickard , with whom Telverton was of 
Counſc], it was reſolved, that- it the Iflue be upon the Cuſtom of 
Tithing, andthat it be found againſt the Defendent, he ſhall pay the 
value expreſſed by the Plaintiff in his Declaration ;, for becauſe by thc 
collateral: matter pleaded in Barr, the Declaration is in whole con- 
tefled. 
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QMith verſus Smith, Trin. 6. Jacobi, one Biſſe made K. his Wife,and 


IOT 


Bill abate 


for not na- 


Fobn his Son, being one year old, Execators, and K. ſolely proved ming an 1n- 


the Will, and afterwards marricd the Plaintiff, and they two brought 
an Action of | Debt as Executors againſt the Defendent, and the De 

fendent plcads in abatement of the Bill, thar John was made Exe- 
cutor with K. and is yet in life, and not named, the Plaintiffs re- 
ply, that Fohn was but the age of one year, and that K. proved 
the Will, and had Adminiftration committed to her during the mi- 
nority; and that John is, and was at the time of the Writ, purchaſed 
within the age of feventcen years, .and upon that Telverton demur- 
red and adjudged for the Defendent, that the Bill (ſhould abate, tor 
both of them in truth were Executors, and ought to be narmcd in 
the Aion 3 and although by the Adminiſtration granted during the 
minority, K. had the tull'power, yet the Infantought to be named, 
he being Exccutor. 


» 

(= verſus Ark, Trin. 6 Jacobi, The Plaintiff brought 

I an ARion of Debt againſt the Defendent as Adminiſtrator of her 
Husband,upon two former Judgements given in two Adions of Debt 
againſt the Inteſtate, and ſhews the recoveries, the Defendent pleads 
that the Intcſtate entred into Recogniſance,z5 EL. in Chancery to Sir 
Henry Bechel, and (hews, that after the Judgement had by the Plain- 
tiff, Sir H, obtained a Judgement againlt the Inteſtate, upon the Re- 
cognifance, and that ſhe hath not Aſſets to ſatisfie the Plaintiff of the 
Tnteſtates Goods, beyond Goods that are chargeable and liable to 
the Judgement upon the Recogniſance, to which plea the Plaintiff 
demurrs, and by Fennor and Williams Juſtices the plea in Barr was 
good : for although the Plaintiff's Judgements mentioned in his Acti- 
ons are before Sir H. Judgement, yet becauſe the Plaintiff by his A» 
ion doth not demand his Execution of the Judgement, but only his 
Debt recovered 3 for this Action brought is an Original, and in the 
ſame Court, as if he did demand the Debt upon the firlt Obligation, 
and therefore, becauſe the Plaintiff had not ſued out a Scire facias, to 
execute the firſt Judgements,, but had proſecuted a new Original , 
the plea is good and allowable, as it had been upon the ſaid Obli- 
gation, but Telverton and Fleming were of a contrary opinion 3 for 
the plea had not been good againſt the Inteſtate himſelf, and the Exe- 
cator or Adminiſtrator repreſents his perſon , and: therefore the plea- 
s not good, but only in excuſe of a Devaſtavit, and they were of 
opinion, that the Action brought by the Plaintiff, was in nature of a 
Seire facias, for he demanded the Debt in another courſe, than it was 
at firſt; for that Debt which was but matter of eſcript, is now be- 
come by the Judgement to be Debt upon the Record, and of ſo high a 
nature,that the Judgement being in forcehe can never havean Aion 
wpor.. 
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upon the Obligation which is adjudged in Higgin's Caſe, Co. 6. Rey, 
but Coke doubted, and the Plaintiff dying, the Court did pot relolve, 


I'G2 


Aion non A Pleton verſus Baily, Mich. 6 Jacobi, Apleton as Exccutor of Aple. © 

O__- tos, brought an Action of Debt againſt Baily for the Arrerages 

rages of of divcrs Rents, as well Copyhold-Rents as Freehold-Rents,pertainin 

_ toa Mannor, whereof the Teſtator was ſeiſcd and thereot died ſeifed, 
and the Rents were not paid to him in his life-time,by reafon whereof | 
they belonged to the Plaintiff as Executor: And the Defendent though 
he was requeſted had not paid, againſt the form of the Statute of the 
33 H. 3. and the Court, that the Action did not lie tor the Arrerages 
ot Copyhold-land, for the Statute of the 32 H.8. doth not extcnd to 
them,but only to Rents out of free Land, Secondly, it lies not for the 
Rent of free Land, becauſe the Plaintiff had not (ſhewed in his Decla- 
ration, that the Defendent had not attorned to the Teſtator in his 
life. And although in pleading it.is good to alledge a Feoffment of 
a Mannor, without pleading any Livery, or of any Attornment of 
Tenements, but when the Rent of any Freehold-land comes in De- 
bate, it behooves both the Owner of the Mannor and his Exccutor 
that demands it, to convey the privity between the Tenant and the 
Lord, which ought to be by Attornment 3 for Rents and Services relt 
not without Attornment, which mark. 

— Eirſon verſus Ponuteis, Mich, 6 Jacobi, The Plaintiffas Executor 

oe of Peirſox brought an Action of Debt againſt Jo. Ponuteis of Lox- 

rages of don, Merchant, that he ſhould render to him three and thirty pounds 

—_ twelve ſhillings, in that the Detendent, 5 Of. 1598. at London, &c, 

0 by his Bill Obligatory, hath acknowledged himſelf to owe to the Te- 

ſtator 1188 Florens, Poliſh, which then amountcd to thirty three 
pounds twelve ſhillings to be paid to the Telfiator, A4 ſolntionem feſti 
Purificat, &c. called Candlemas day ncxt enſuing, and to that pay- 
ment had obliged himſelt by the fame Bill. And che Plaintiff avers 
that, Preditie ſolutiones difli feſti Purificat. &c. Next attcr the mas 
king the Bill were according to the uſe of Merchants the twenticth of 
February 1598. yet the Detendent had not paid the 1158 Florence, 
Poliſh, or the thirty three /, twelve 5. to the Teſftator, nor to the 
Plaintiff. The Defendent pleads, Non eft fafinm, and found againſt 
him, and moved in Arreſt of Judgement that the Declaration was 
not good, becauſe firſt the payment of Candlemas is not known in our 
Law;but that was not allowed, for that which is unknown in ordinary 
intendment is made manifeſt, and helped by the Averment in the 
Declaration, becauſe that payment among Merchants is known to be 
upon the twenticth of Febrxary, and the Judges ought to take notice 
of thoſe things that are uſed among Merchants for the — 

® 
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of traffick, and the rather, becauſe the Defendent doth not deny it, 
but pleads non fatium, by which he confeſſeth the Declaration to be 
true in that averment. Secondly, it was objected, that as the Caſc 
is, theuſe of Merchants is not material, becauſe the Teftator by any 
thing that appears was not a Mcrchant, but it was not allowed, be- 
cauſe the Defendent that bound himſelf to pay, was a Merchant, and 
the Teltator ought to take the Bill, as the Detenaent would makeit , 
and he choſe to make the payment according to the ufe of Merchants, 
and not according 92 the ordinary intercourſe bei ween party and par- 
ty, which mark, this by the whole Court, 


%* Albot verſus Godbold, Mich, 6 Jac. Godsold, 2$ Fliz. ſealed a Bill = 
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to the Plaintiff made in this manner 3 memorandum, That | have brouke v9 


received of Edw, Talbot, wht was the Plaintiff's Teſtator, to the uſe of 
my Maſter, Mr. Serjeant Gazdy the ſum of forty pounds to be paid at 
Mich, following, the Plaintiff brought an Action of Debt upon this 
Bill, and declared verbatim as the Bill was, and demanded the forty 
pound, WER Declaration the Defendent demurred, and his pre- 
tence was as hEſuppoſed, becauſe he had received the money but as 3 
ſervant to another's uſe,and ſo he ought not to be charged as a princi- 
pal Debtor , for the Bill is but a Teſtimony of the Reccit, as is the 
1 H, 6. &2 H.6. in account,for there an Indenture teſtifying the Re- 
ceit, which under (cal did not alter the nature of the firſt account, but 


it was adjudged for the Plaintiff, for although the firſt part of the Bill: 


witneſs the Receit to be to another's uſe, yet in the laſt clauſes of the 
Bill, for the payment of the money, he doth not ſay to be repaid by 
his Maſter, for then it would not charge him, but the clauſe is gene- 


ral to be repaid, which of neceffity ought to bind him that ſealed ;- 


for otherwiſe the party ſhall loſe his Debt, becauſe he had no reme- 
dy againſt Serjeant Gewdy, and becauſe the Debt appears to be due it 
ſhall be intended to go only in fatisfaftion of a due Debt, which 
mark. . 


Lexander verſus Lamb, Mich. 6 Jacobi, the Plaintiff brought 


1a gill , 
tor money 
recei-el to 
anvthers ul, 


An Execu- 


an Action of Debt upon an Obligation of forty pounds againlt tor of bis 
Lamb,zs Exccutor of P. the Defendent pleads that P. in his life. time 2%" vr9"8 


was indebted to him in forty pounds due Debt, and that the goods 
of the Tcſiator to the value o 

hands, which he retained cowards fatisfa&ion of his Debt ; and aver- 
red that no more goods beyond the goods to the value of ten pounds 
came to his hands to be adminiſtred, the Plaintiff replied and ſhew- 
ed that the Defendent is Executor in his own wrong, to P; and that: 
he hath many other goods of P, to be adminiſtred at $, in the Coun 
ty of Norfoſk, and concludes, & hoe paratum eſt verificare, &c.1 the. 
:fendenc: 


cannot re- 
rain goods 


ten pounds came to the Ouaenr hee end 


0 pay him- 
Tf. id 
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Defendent rejoyns, and demands Judgement, if the Plaintiff ſhallbe 
admitted to ſay, that the Detendent is Executor of his own wrong, 7 
ſeeing by his Declaration he had affirmed him to be Executor of the ©: 


Teitament, the Plaintiff demurrs in Law to this plea,and as to the mat. 
ter in Law,all the Court was for the Plaintiffzfor he may well reply that 
the Defendent is Executor of his own wrong , notwithſtanding the 
Declaration , for there is no other form of declaring , as it is ad- 
judged in Cowlt's Caſe, 5 Rep. fol. 30. but the whole Court held che 
whole Plea to be diſcontinued 3 for the Defendent having pleaded a; 
to the goods, to the value of ten pounds, which he retained in his 
hands for a Debt due to him, and that he had no other goods, and 
concludes, hoc paratum eft definire, which is not good 3 for he ought 
to have ſaid, Et hoc petit quod inquiratnar per patriam : tor there being 
a ſurpluſage of the goods denied by the Defendent, and urged by th: 
Plaintiff, it ought tocome in iſſue, but could not by reaſon of the 

/ ill concluſion 3 but in the ſame Term between eſt the Plaintiff, and 
Lane Defendent, Weſt demanded four pounds Debt againſt Lane, x; 
Exccutor, as above, and all the reſt of the plca is as above, and 
Judgement was given for the Plaintiff,becauſe the Defendent had con- 
teſſed goods to the value of ten pounds in his hands, which was more 
than the Defendent demanded, and therefore although by Judgement 
of Law, an Exccutor of his own wrong, tannot retain gouds to pay 
himſelf; and although the other proceedings in the plea are naught, 
yet Judgement ſhall only be given upon the confethion of the Deten- 
dent, and ſo it was entred, which mark. 


comet (2 verſus Eden, 6 Jacobi, The Plaintiff brought an Adj- 
not be plead- on of Debt upon an Obligation for an hundred pound, dated 
ed ron September the third, x Jacobi, the Condition was, that'it the Defen- 


to 7.F. at ſuch a place, and alſo ſave the Plaintiff harmleſs fromany 
ſuic which ſhould be brought againſt the Plaintiff, by rcaſon of the 
Bond in which he was bound to f. S. as ſurety for the Defendent, 
then, &ec. the Detendent pleaded, that true it was, that he by his Ob- 
ligation, bearing date September the third, 1 Jacob. did become bound 


dent the fourth of September, anno 2 Jacobi, pay an hundred pounds 


to the Plaintiff in two hundred pounds but turther ſaid,that the (aid © 


Obligation was: not delivered as the Defendent's Decd, until the (6 


ventcenth of September, in the ſecond year of King James, and then + 


it was firſt delivered 3 and further ſays, that he had tound the Plaine 
tiff harmleſs, &c. to which plea the Plaintiff demurrs, and adjudged 


for the Plaintiff, for the Bond mentioned in the Declaration is not © 
anſwered ; for the Plaintiff indeed , ſhews that the Defendent ws © 
' obliged to him by his Obligation, bearing date the ſame day, Oc. © 
which is laid to be a perteR Bond, the fame day as the Plaintiff counts, © 


and © 
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and then for the Defendent to come and ſay that it was firſt delivered 
the ſeventeenth of September, 2 Facobi, which is a year after, is no 
good Argument, but naught without taking a Traverſe, without that 
it was made the third of September, x Facobi, Secondly, as the De- 
fendent hath pleaded, he hath made part of the Condition idle and 
vain z for by the Condition it appears, that there is a Condition for 
the payment of an hundred pounds at a day to come, to wit, the 
fourth of September, in the ſecond year, ang now the Defendent by 
his plea hath made the day of payment paſſed before he ſuppoſes the 
Bond to, be delivered, which in a manner takes away the cffe of the 
Plaintiff's ſuit, and if the Condition had not ſtood upon two branches, 
but upon one only, and the Defendent will plead the delivery after, 
the Condition becomes impotlible to be performed, then is the Ob- 
ligation become lingle for the whole two hundred pounds, which 
mark, by the whole Court. 


Arret verſus Fletcher, Paſch.7 Jacobi, The Plaintiff brought an 1ft 
Aion of Debt upon an Obligation of five hundred pounds, with 


a Condition to ſiand to the award of F.S. and F. D. fo that , &c, ſhalt never 


the Defendent pleads, that the Arbitrator made no award, the Plain- Ju 


tiff replies, and ſhews the award made verbatim, and concludes that though he 


they had made an award, and doth not aſſign any breach. The De- 
fendent rejoyns, that the award pleaded, is not the Deed of the Ar- 
bitrators, and iſſue being joyned upon that, there was a Verdict for 
the Plaintiff, and Telverton moved in arreſt of Judgement, becauſe 
the Plaintiff in his replication had not afhgned any breach of the 
award, and fo had ſhewed no cauſe of Action; for the Replication 
is not for any Debt, but is guided by the Condition, and is for the 
performance of a collateral thing, to wit, of an award, and although 
the Defendent had not anſwered any thing to the breach, if it had 
been aſſigned, yet the Court ought to be ſatisfied that the Plaintiff 
had good cauſe of Action to recover, otherwiſe they ſhould not give 
judgement, and although a Verdi is given for the Plaintiff, yet this 
imperfe&ion in the Replication, is matter of ſubſtance, . and is not 
helped by the Statute, by the opinion of the whole Court, cxcepe 
Jultice Williams, _ 


Pdrwick verſus Foſter, Mich, 7 Facobi, Aion of Debt brought for Rene re- 
Rent, the cauſe was thus : the Plaintiff leaſed certain'lands to the —__ 
Detendent at Mich, 1 Jacobi tor five years, yeilding and paying Rent or within * 


at our Ledy-day, and Mich. yearly, or within ten days after, and —_ = 


tor Rent behind at"the laſt Mich, the Plaintiff declares, -as for Rent Micheeims. 


due at the Feaſt of Saint Michael; and prime facie, it ſeemed to the 
whole Court, but Crock , that the Action would not lie , but that 
P the 
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the Rent for the laſt quarter was gone, for it was not due at Michel. 


mas, as the Plaintiff had declared, for his own, fhewing it is payable, Fl . 
and reſerved at Michaelmas, or within ten days after 3 and although © © 


the Leſſee might pay it at Michaelmas day , yet it is not any Debt 
which lies in demand by any Action, until the ten days be paſſed and 
the reſervation being. the Leſſor's aQ, it (hall be taken molt ſtrongly 
2gainſit himſelf z and although the end of the Term is at Micbaelmay, 
before the ten days, until which time the Rent is not due, and be- 
cauſe at that time the Term is ended, the Leffor ſhall loſe his Rent ; 
as if a Lcfſor dic betorc Michaelmas day, the Exccutor ſhall not have 
the Rept, but the heir by diſcent, as incident to the Reverhion,and 
if the Leſſee ſhould pay the Rent to the Leſſor at Micoaelmas day, 
and the Leſſor ſhould die before the tenth day , his Heir being a 
Ward to the King, the King ſhall have it again, for of right it ought 
not to be paid until the tenth day , according to the 44 E. 3. but 
this Caſc being moved again in Hilary Term, Flemming, Fennor and 
Telverton, changcd their opinion, and held that the Leſſor (ſhould have 
the Rent, for it was reſerved yearly, and the ten days (hall be ex- 
pounded to give Liberty to the Leſſor within the Term,tor his caſe to 
protrat the payment , but becauſe the ten days after the laſt Mi 
chaelmas are out of the Texm, rather than the Leſſor ſhall loſe his 
Rent, yearly, the Law rejecs the laſt ten days. 


Olineux verſus Molinenx, Hill, 7 Jacobi, - An AQtion of Debt 


brought againſt Mol. upon an Obligation,as Heir to his Father, 
the Defendent pleads, that he hath nothing by diſcent, but twenty 
Acres in D. in ſuch a County, the Plaintiff replics, that the Defen- 


62,codthe dent had more Land by diſcent in S. to wit, ſo many Acres, and up- 


is Eliz, 


on this they are at iſſue, and found for the Detendent , that he had 
nothing by diſcent in S, by reaſon of which the Plaintiff could reco- 
ver, and had his Judgement to have Execution of the twenty Acres in 
D. upon which Judgement in the Common Pleas ,. the Detendent 
brought his Writ of Error, and afligned for Error a diſcontinuance 
in the Record of the plea, -ftrom Eajter Term to Michaelmas Term 
after, and whether this were helped by the Statute of 18 Eliz. be- 
cauſe it was after a Verdi, was the queſtion, and adjudged to be out 
of the Statute, and that it was Error ; for the Judgement was nt 


. grounded, upon the Verdi, but only-upon the Contefhon of the De- 


tendent of (Aﬀets,.,and the Verdi was nothing to the purpoſe, but 
to make the; Defendent's cagtelſion more ſtrong, and therefore the 
Statute of the 18 of Eliz. is to be intended, when the trial by Ver- 
dict is the means and cauſe of the Judgement, which mark, and there» 
fore the Judgement was reverſed. The Law ſeems to be the ſame, if 
thePlaintiff brings ian Action of Debt for forty-pounds, anddeclares 


for 
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for twenty pounds upon a Bill, and twenty pounds upon a Nox te- 
net, and the Defendent confeſfes the Action, as to the money bor- 
rowed, and they are at Ifſuc,as to the money detmand@&d by the Bill, 
which paſſes alſo for the Plaintiff, by reaſon whereof he hath Jadge- 
ment to recover the forty pounds demanded, and the damages af{cl- 
ſed by the Jurors, and colts intire, in which: Cafe, it there be a diſcon- 
tinuance upon the Roll, it ſeems that all (hall be reverſed, notwith- 
ſtanding the Verdi&; for the VerdiQ is not the only cauſe of the 


' Judgement, but the confe(hon alſo, and the coſts affeſſed intirely for 


both, but yet enquire of this. 

Ie was adjudged by the whole Court, that in thoſe Caſes, where 
an Executor is Plaintiff, touching things concerning the Teſtament, 
and is non-(uited, or the Verdid paſſes againſt him, that he ſhall noe 
pay cofts upon the new Statute of 4 Facobi, for the Statute ought to 
have a reaſonable intendmentr, and it cannot be preſumed to be any 
fault in the Executor, who complains, becauſe he cannot have perte&t 
notice of what his Teſtator did,and. ſo it was reſolved alſo by all the 
Judges of the Common Pleas, 


(3 Oodier verſus Jounce , Trin, $ Jacobi, 

Common Pleas an hundred and thirty pounds againſt Goodier,in 
Crajtino Animar, 6 Jacobi, and the eight and twentieth of Novem- 
ber, the ſame Term, being the laſt day of the Term, the Plaintiff pro- 
ved an Elegit againſt Goodief, to the Sheriffs of Loxdor, where the 
Action was laid, and to the County Palatine of Laxcaſter, returnable 
Craſtino Purificationis after z which was granted by the Court, and 
by the Elegit-to the County Palatine, it appeared, that it was ground- 
ed upon a Teſta?, returned by the Sheriffs of London, that Goodier 
had nothing in London, where in truth they never made ſuch a Re- 
turn, and upon the EFgit by a Jury impannelled before the Sheriff 


* of Lancaſter, a Leaſe of Tithes was extended for fifty nine years then 


to come, at the value of an hundred pounds, which the Sheriff deli- 
vered to f. the Plaintiff, as a Chattel of Goodiers, for an hundred 
pounds, and returned it, and that Goodier had no more goods, &e. 
and thereupon Goodzer brought a Writ of Error in the upper Bench, 
and a{ligned for:Error, that no Return was made by the Sheriffs of 
London, nor filed in the Common Pleas, as was ſuppoſed in the E/e- 
git, and if was adjudged Error. for although the Plaintiff might 
have an Elegrr,as he defired in the Common Pleas, immediatcly, both 
into London and Laxcaſpire, but ſeeing he waved the benefit thereof, 
and grounded his Execution upon a Teſtatwm, which was falſe,it was 
Errot in the Execution 3 for as it appears, 1$ H, 6. 27.and 2 H.6.9. 
that a Teftstum is grounded upon a former Return filed, that the par- 
ty had nothing in the County where the Action was brought , and 

'P 2 : becauſe 
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becauſe it appeared upon Record, that the prayer of the Elegite wy BT 


made the eight and twentieth of November, the laſt day of the Term, 7 
and by the Tehtatum, it is ſuppoſed, that the Sheriffs of London had 7 


returned quindens Martini, which is before the eight and twentieth 1K oh 


of November, that the Defendent had nothing in London , which © 
ſeemed to be contrary to the Record ;, yet that is not material, but * 
makes the matter more vitiSusz for it may well be, that ſince the 
Judgement was Craſtino animarum, a Teftatxm might not ifſue out 
returnable @windens Martini , agd it (hall be the Plaintiff's fault 
that he did not file it, and it ſhall be preſumed to fnch a Writ, az 
the Plaintiff's own Proceſs doth recite, and note that the whole © 


Court did adjudge in this Caſe, that Goodier ſhould be reftored to | 


the Term again z and although it was valued by the Jury but at an 
hundred pounds, and delivered to Fownce the Plaintiff, to hold as his | 
own goods and chattels, yet Goodier ſhall have it again from Jonnce, 
for he being the party himſelf, it is in Law but a bare delivery in 
ſpecie, and therefore ought to be reſtored in ſpecie again, and doth 
not abſolutely alter the property, but attends upon the Execution to 
be good or naught, as the Execution is, and fo it was adjudged be- 
fore, in Robotham's Caſe, and alſo in WoorrePs Caſe , as Mr. Noy ſaid 
to Telverton, but it Fad been otherwiſe, if the ſuit had been to an 
Eſtranger, by the Sheriff of the Term, for an hundred pounds ac- * 
cording to the opinion of 28 Eliz, Dy. for it is the parties folly, 
that he doth not pay the Judgement 3 and if ſuch ſales ſhould be made : 
void, none would buy goods of the Sheriff, by reaſon whereof,many | 
Executions would remain undone, and this by the opinion of the + 
whole Court. 


(deny Newſam and his Wife, Mich: 6 Jacobi. The Plaintiff, © 
as ſon and heir of Geo. S. his Father brought an Action of Debt 
againſt the Defendent for twenty Marks, and declares that his Father, | 
April the twenty ſeventh , 25 Eliz. leaſed to the Defendent one | 
houſe, &e. in B, in the County of Bedford, from Michaelmas next | 
followi r one and twenty years, yielding and paying, during the 
Term, if the Father ſhould fo long live, thirty pounds at our Lady 
day, and Michaelmas, by equal portions., and yielding and pay- 
ing to the Heirs and Aſſigns of the Father after his death , twenty 
Marks, at the Term aforclaid, by vertue whereof the *Defendent 


entred, and occupicd from Michaelmas, 35, Eliz. &c, the Fatha ug 
diced the fourth of May, 7 Facobi, at B. and becauſe twenty Marks © 
tor half a years Rent were behind, the Action was brought, the De 4 


he Declaration,and adjudged againſi the Plain 5, 


"tiff; tor theclauſe by. which the Rent is reſerved to the Heirs, give © 
ve couſtru- but twenty Marks for the whole year , and not twenty Mazks eyer] pb 
; halt#”” 


” % 8 8%.» ©. 
- 


EP 


*_ 


CE IE AIR ho; Fe 


C_—_ —_ SS SY Y ww om M5 << 8&8 
A 
" =} n 


STC 
| det 


F Wy + 
Ew 


WEST ao Cote 
I ns, -w—__ 


_ 


Part 1. ATions of Debt. 109 


half a year, and therefore the Plaintiff had miſtaken his demand in 
ſuing for twenty Marks for one half year 3 (for theſe words) a4 Ter- 
minos predifios ) are only the time of payment of twenty Marks 
which were to be paid, as the thirty pounds were, and although in 
the clauſe that reſerved the Rent to the Heirs, the words (by <qual 
portions) were omitted, yet the Law will ſupply them,as it is in the 
13 H. 6, Avowry 2.40, Rent grant be taken at two Terms of 
the year, and they named, it ſhall ended by cqual-portions, al- 
though the Decd made mention of that, for the reſervation being the 
AR of the Leſſor, ſhall be taken moſt Rrongly againſt him and his 
heirs, and therefore ſhall have but twenty Marks for all the whole 
year,and no more,as in Perkins 22, Two tenements in Common make 
a Leaſe,rendering ten ſhillings,it (ball be five ſhillings to each of them, 
March 171. according to it the ſecond cauſe of the Judgement was 
becauſe the Plaintiff brought this Action as Heir to his Father, and 

Sſoth not ſhew in his Declaration, that the Reverſion deſcends to him, 
and the Rent demanded.js incident to the Reverlion deſcended, and fo 
the Plaintiff doth not make any Title to have the Rent, which mark, 
and Judgement was given , that the Plaintiff ſhould take nothing 
by his Bull. 


Ne: verſus Sheffield, Trin. $ Jacobi, rotulo7$2, The Plaintiff one mutt 
brought an Action of Debt upon an Obligation for fourteen !p5h1e2 # 
pounds the Condition was, that if the Defendent ſhould pay ſeven the 0%2a- | 
pounds to the Plaintiff upon the birth-day of thechild of Fob: living, 22.57." 
which God ſhall ſend after the date of the Bond, then, &c. The De- on cons? 
fendent pleads, that the Plaintiff after the making of the Obligation, gy 
and before the birth of any Infant of the faid F. living, to wit, the 

1 September, 7 Jacobi, was indebted to the Detendent in one load of 

Lime to be delivered upon requeſt, and the ſame day it was agrecd 

between them at L. that if the Defendent would diſcharge the Plain- 

tiff of the ſaid load of Lime, that then in conſideration thereof, the 
Plaintiff would diſcharge the Defendent of the ſaid Obligation, and - 

would accept the ſaid load of Lime, which the Plaintift accepted in 
diſcharge of the Obligation, and did then acquit the Defendent of the 

faid Obligation, and demands Judgement to which plea the Plain» 

tiff demurrs, and adjudged for the Plaintiff for two cauſes: firlt, be- 

cauſe the Detendent had pleaded his Barr-in diſcharge of- the Obliga-+ 

tion, whereas he ſhoutd have pleaded it.in diſcharge of the fame con- 

tained in the Condition of the Obligation ; fort is not a Debt fim- 

ply by the Obligation, but the performance or breach of the Con= 

dition makes it to be a Debt, for the Obligatſon is proved by. the Con- 

dition 3 {o that it the Condition be not diſcharged, the Obligation re- 

mains in. his force, and the.matter: in the. Barr. is not: pleaded in dif- 


cllarge 
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Acontingert charge of the Condition, but of the Obligation, and therefore it is 


be dikbarye not good, which mark. ' Secondly, it appears that the Condition it 
ed. ſelf cannot be diſcharged : for the ſeven pounds are not due nor pay. 
able until the birth ot the child of Fobx living, which is a mecr con. 
tingency, and remote poſhbility , whether he ſhall ever have a child 
or noz and therefore it reſting in contingency, whether it will ever 
be a Debt or no, it cannot begliſcharged 3 for a pothbility cannot be 
releaſed, as it hath been adjuied in Carter's Caſe, and it is not to be 
reſembled te the Caſe where the-Condition is to pay money at a day 
to come, tor that may be diſcharged preſently, tor it is preſently a 


duty, although it be not demandable until the day ; and there. 


fore, becauſe it cannot be known whether the day will ever come 
wherein Fobx will have a child; and becauſe it is no Debt nor 
Duty, therefore it cannot be diſcharged, by the opinion of the whole 
Court, 


ſhall not o- 


verthrow an Adion of Debt upon an Obligation for ten pounds.and declares 
Ovligation- that the Defendent, 23 Ofob, 1608. at M. became bound to the 
Plaintiff in ten pound to be paid upon requeſt 3 the D<tendent des 

mands Oyer of the Obligation, which was entred in hec verba: Novee 

rint univerſt per preſentes me Thomam Keyes tenerie (> fimiter obli- 

garie Edw.Dod(on,&c. Amo Regni Regine Dom.notvi } acobi,&e, Rege 
Defenſor ſnis de Scotia ſexto & Angliz quadrageſimo ſecundo, 1608, 

And upon this the Detendent demurred, and adjudged for the Plains 

tiff; tor there are two'principal things to be contained in one Oblji- 

gation : Firlt, the parties to whom z: Secondly, the ſum in which one 

party is bound, and they are both here expreſſed ſufficiently to the 

view of the Judge, tor both the Obligor, and Obligee, are wcll 

named, and alſo the ſum is well expreſſed to be ten pounds, but thoſe 

words, by which it may be gathered, that the party intends to bind 

himſelt, are found in falſe Latin , Videlicet, ( texerie, & obligarie ) 

in which words there is only an e too much } and it is true, falſe 

Latin,as it is,10 H.7.ſhall abate Writ, becauſe the party may purchaſe 

a new Writ, but it (hall not overthrow an Obligation tox the party 

cannot be again bound when he will: and although there is no (uch 

year of the Reign of the King, as of Scotland, the t1xth, &c. it is not 
material, for it is good, though it have a falſe date, as 13 H7: Kelly, 

and the party way ſurmiſea date in his Declaration,and it is good,and 

the Defendent nut anſwerto the Bond, and not to the date, and the 

Law is the ſame, it it have an impolhble date, as the 3o of February, 
whereas there are but cight and twenty days in February,yct it is good: 

but ir: the principal Cale it is helped by the year of our Lord, which 

is certain, and ſufficient, and the Declaration good, which had omitted 

the 


9B 
Falſe Latin | D_ verſus Keyes , Mich. $ Jacobi. The Plaintiff brought an 
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the year of the King, and put in the year of our Lord, and Judge» 
ment was given by the opinion of the whole Court, 


Ei Awes verſits Leader, Hill. 8 Jacobi, Hawes brought an Action A Deed of 


ce} 4* 


of Debt againft Leader Adminiſtrator of Cookgon, the Cale was, ,;.+.”, 


Tbomas Cookson, the ninetecnth of Febrgary 20 Facobi, for twenty t14t mikes 


pounds paid into the Defendent's hands by the Plaintiff, grants all his = 
goods mentioned in a Scedule annexcd to the Deed, and gives pol- *' - 
(lion of the goods by a Platter, and the goods remaincd in his houle. 7... 
as thcy were before,to be carricd away upon demand by the Plaintiff , ard +4 


ig, 13 


S a 
w 4 


OT, 


. — {Vai Or 
at:d Covenants that the Inteſtate , his Adminiſtrators, &c. ſhould Tee 


ſafely keep them, and quietly deliver them, and to pertorm that 


Covenant, the Inteſtate binds himſelf in forty pounds to the Plaintiff,” 


and afterwards Coskron dicd, and the Plaintifithe fixtecath of March. 
thc lixth of King James, demanded the goods of the Defendent, bc- 
ing Adminiſtrator, and he would not dcliver them,by reaſon where+ 
ot the. Plaintiff brought his Aion, and in his Declaration thews, 7 
ſpecie,what goods were contained in the Scedule, the Detendent pieads 
the Statute of 13 Eliz. of fraudulent Deeds and Gifts , &c. and 
turther ſays , that Cookgon the Intefiate, the twelfth of Febr, 20 Ja- 
co5i, was indebted unto divers perſons, and names them in ſeveral 
ſumms, amoanting to an hundred pounds 3 and being fo indebted the 
vinctecnthy of Febrxary, 20 Jacobi, made the Decd of Gift , as is 
above declared , being then of thoſe and other goods poſſeſſed a+ 
mounting to fourſcore pounds, and no-more, and that it was made 
by traud and covin. between Cookrox and the Plaintiff, to the intent to 
deccive his Creditors named, and ſhews how that Cookron, notwith- 
Randing the Deed of Gift, occupied, and uſed the goods all his lite, 
and dicd, and that Adminiſtration was committed to the Detendent, 
the Plaintiff replies, that the Defendent/ had Aﬀets in his hands, to 
ſatishe the Debts demanded, and further ſays, that the Decd of Gifc 
was made upon good conliderations, upon which they were at iſſue, 
and at trial at Huntington Afliſes , Cake rejectcd the trial, 'becauſe 
the iſſue was not well joyned, and a Replender ordered, upon which 
the Defendent pleaded as is above, and the Plaintiff demurred, and 
adjudged tor the Plaintiff: Firſt, becauſe the Detendent had not aycre 


Ted in his Barr, that the Debts due, yet certain, unpaid'to the Cre- 


ditors named, for there was four ycars time between the Deed of 
Gitt made, and the deathi'of the Inteftate, in which time the Debts 
might well be preſumed to be ſatisfied. . Secondly, the Defendent did- 
not ſhew that the Debts due tothe. ſuppoſed! Creditors were by ſpeci- 
alty, and then the matter-of his Plea is not goed 3 for the» Deten- 
dent cannot-plead fuch a plca, but .to excuſe hirfelt of a Devaſtavit, 
and that could not be us this Gaſce is z4or he being &dmintirator,is vor 


chargeable. 
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chargeable with the Debts, if they be not upon ſpecialty. Thirdly, 
the Defendent ſuppoſed that it would be a Devaſtevit in him , if he 
ſhould deliver the goods to the Plaintiff which were contained in the 
Deed of Gift, but that cannot be 3 for thoſe goods in the hands of the 
Plaintiff arc liable to the Creditors, as an Executor his own wron . 
it the Decd of Gift be fraudulent. And fourthly, it may be the Cre. T7 
dicors will never ſue for their Debts, and by that means the Defendent 7 
will juſtifie the detainer of the Goods for ever, which would be very os 
inconvenient. But if the Defendent had pleaded a Recovery by agy Sa” 
of the Creditors, and that ſuch goods,to the value,&e. had been taken NY 
in Execution, this had been a good plea. Fifthly, the Detendent is gy 
not ſuch a perſon as is inabled by the Statute of 13 Eliz, to plead the 
plea aforeſaid ; for the Statute makes the Debt void, as againſt th £® 
Creditors, but not agaifiſt the party himſelt, his Executors or Admi- _ 
nittrators, for againſi him it remains a good Deed of Gitt, and this hy &*: 
the opinion of the whole Court. "2a? 


_— up- Q Allows verſus Girling, Paſch, g Facobi, The Plaintiff brought an Bol 
on an Obli- '* A@jon of Debt upen a Bond, and the Condition to ſtand to the 7: 
Rand to the award of A. B. C. and D. of all Actions, quarrels and Demands, &t:, | 
—_— ſo that the (aid Arbitrement was made in Writing , before ſuch a day © + 
of them, a- by the Taid A. B.-C, and D. or by any two of them under thei þ- * 
ps hands, &c, The Detendent pleads that the faid A. B. C, and D, nor 3 
g29d. any two of them made an award: the Plaintiff replics, that A. and 3 
B. twoof the Arbitrators, before the day, by writing under their 
hands, &c. made an award, and ſet forth theaward, and afligned 3; 
breach in the Defendent for not paying of three pounds at aday paſt ®: 
limited by the award, to which the Detendent demurrs , and it ws i 
adjudged for the Plaintiff; and the Queſtion was, whether the award 7 
made .by A. and B. alone were good or no, becauſe the ſubmitlion ©”; 


| 

| 

I 

i 

I 

was to tour named, and in the Premiſſes of the Condition the De- ® « 
( 

n 


fendent is bound to ſtand to the award of four alſo, 'yet it was ad- \ny 

jadged'by the Court upon conſideration had upon every part of the 7 

Condition that the award made by two alone is good z for the A1b- Z# ti 
crators are made Judges by the aſſent and election of the parties, and #83 
it appears that the parties put: their truſt, not in the four joyntly, WR P 
but joyntly and ſeverally,and the Iraquod, &c. is an explanation of all 7 

the Condition that they four, or any two of them might arbitrateall # ti 
matters between them, and ſo much appears, 2 R. 3. 18. where two; tO 
of one part, and one of another part put themſelves to the award of &: 
F. $S. now by this ſubmiſſion F. S. may arbitrate as well any matters Py 
between"the two parties of one part, as between them and the third, #7 
becauſe in the intent of the. parties, the end of their. ſubmiſhon wa 32 
to have peace and quiefneſs: and 4 H, 4-40. the Condition of a Re BY 
cogniſance | 
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cogniſance Was , that if A. A. (hall ſtand and abide the award of 
four named, three or two of them of all matters, &e. which is a 
diviſion of their power 3 and obſerve in this principal Cafe, that until 
Its quod comes the Condition is not perfe&, for all the Condition 
is but one ſentence. 


PRiſeo verſus King, Trin, 9 Jacobi, The Plaintiff brought an Acti- 2% 
on of Debt upun a Bond for three hundred pounds, with a Con- 
dition, that the Defendent ſhould perform all covenants,clauſcs, pay- 
ments and agreements,contained in one Deed poll of the ſame date, 
made by the Defendent to the Plaintiff, the Defendent by way of 
plea ſets forth the Deed poll, in bec verbs, in which Deed was con- 
tained one Grant and Bargain, and ſale of certain Lands made by the 
Plaintiff to the Defendent for one hundred pounds paid, and two 
hundred pounds to be paid, in which Decd there was one proviſo, 
that if the Defendent (ſhould not pay for the Plaintiff to one F. 8. 
forty pounds,” to F. D. forty pounds, &e. at ſuch a day, that then 
the Bargain and Sale ſhould be void : and the Defendent pleads that 
he had performed all the Covenants, &ec. compriſed in the Deed ; the 
Plaintiff aſſigned a breach for the not paying of forty pounds at the 
day, according to the proviſo ; and the Defendent demurrs, and ad- 
judged for the Defendent by che whole Court for the Condition 
binds che Defendent to pertorm other payments than ſuch as the 
Defendent is bound by the Deed to perform, for the Obligation was 
made but for the ſtrengthening of the Deed, and the Deed requires 
not any compulſory pay ments to be made, but leaves it to the will of 
the Defendent, or to make the payments ſpecified in the proviſo, or 
in default thercof to forfcit che Land to the Plaintiff; and therefore 
it appears that it was not the intent and meaning of the parties to 
make an Obligation with a Condition repugnant to it, and contrary 


Fr. to the Deed poll of Bargain of Sale, and by this means the payment 


of forty pounds to F. 5. which is made voluntary by the Deed poll, 
ſhall be made compulſory by the Obligation : but the, word (pay- 


Y ments) in the Condition of the Obligation ſhall have' relation only 


to ſuch payments contained in the Dced poll which arc compulſory 
to the Detendent, and not otherwiſe; and becauſe the negleR of the 


wh pope of forty pounds to F. S. alligned for the breach is denied to 


voluntary for the Dcfendent to pay or not, to which the Condi- 
tion of the Obligation cannot in any reaſonable conſtruQion extend, 
therefore it was adjudged againk the Plaintiff, 


Q_ . Walby 
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—_ Oolby werſns Perlby , Mich. g Jacobi, An AGion of Debt 
——— brought upon a Leaſe for years, the Plaintiff derives his Title 
Court the by the grant of the Reverſion , by way of Bargain and Sale in Fee 
' Deed was from the firſt Leſſor, and declares that by an Indenture of ſuch a dare, 
one grants; bargains,and ſc1ls for money the Reverfion to him in Fee; 
which Indenture was inrolled ſuch a day,according to the form of the 
. * Statute; and becauſe he ſhewed not in his Declaration. in what Court 
it was intolled, 4nd the Statute of 27 H.$. Parler of many ſeveral 
Courts, and that it is noreafon to put the Leſſee to ſuch an infinite 
labour to ſearch in all Courts, as well at Weftminſter, as in the Coun» 
try with the Clerk of the Peace; and for this cauſe after a Verdi, 

a Ni# eapiat per Billam entred by the whole Court. 


' 1 1gement Cir George Savil verſus Candiſh, Hill. 9 Jaz. The old Counteſs of 
—LEs Shrewsbnry had a Vcrdi& againſt Savit, and upon a challenge 
>, in'a Of the Sheriff on the Plaintiff's part of the County of Derby, th: 
-.3t AF Tenure was dircctcd to the Coroners, who returned all the Writs, 
Jura:, &c, and at the Afſiſes, a Tales was awarded, and the name of one of them © 
of the Tales was Gregory Grigſon, &c. and by poftes returned by the 
Clerk of the Afſiſe in the Common Pleas, the Tales was returned 
to be by the Sheriff, but in the entring up the Judgement, it ws #7 
made by the Coroners, and the name of the man of the Tales, by 
the Clerk of the Afiſe, was returned according to his right»name &: 
Gregory, but entred in the Roll}, by the name of George,and upon that # 
Judgement $4vi/ brbught a Writ of Error, which depended ten yeas 7 
and: more, and the firft Phaintiff, who was the Counteſs of Shrenſ- 7 
bury, died this matter being indiſcufſed, and Candiſh as Executa 
to the Countels, revived all by Scire facias , why he ſhould not 
have Execution , and after many debates , the Judgement was 1+ 
verſed for three cauſes : Firſt, becauſe upon the Pannel of the Juron 
names, after the twenty four Jurors were named, at the foot of the Þ 
Parnel, two names were added to the Jurors, which in truth wer: #7 
the ten of the Tales, but no mention was made that they were the 
names of the Jurors, impannelled de novo, according to the form « iy 
the Statute, which ought to be 3 for at the Common Law,the Juſtics W 
of Aſfife cannot grant any Tales, to ſupply the default of che firſt Ju 

rors, but it js given only by rhe Statute of the 35 H. 8. which otdains 

that theirnames ſhall be added 'to the firſt Pannel, and this catihot 

be diſcerned tobe done accordingly , if ſuch a Nile atid title be'not 

made over their names, vis. nomita Farator, de novo appoſit. feews 

dum formam Statuti, to diſtinguiſh what is done by the Common 

Law,, and what by the aid of the Statute, and alſo the Coroner 

tMames ought to be added to the Tales, at the bottom of the Panne|, 
and in this Caſe, their names were only endorſed, which was = 


tou, 
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the Return of .the firſt Pannel ; and although divers precedents were 
ſhown to the Court, wherein the names of the Jurors de novo appe- 
fit, &c. were united upon. the Pannel, yet the Court did not re- 
gard them, becaule it ſeemed that they paſſtd in filence without de- 
bate had upon them :- The ſecond cauſe was, becauſe it appeared by 
the Return of the poſtes , that the Tales were returned by the She- 
riff, which is Error in the firſt Proceſs to the Coroners; and al- 
though in the Entry of the Common Pleas of the Judgement , it is 
made to be by the Coroners, yet it is not helped in this Caſe for the 
warrant of the Roll is the Clerk of the Afhiſes Certificate, and thus is 
that, the Tales was returned by the Sheriff, and the Court cannot 
intend 'it to be otherwiſe than is certified ; And thirdly, the name of 
the Juror in the Tales , which is Gregory, is made inthe Entry of the 
Judgement to be George 3 and although the Will ſhall be amended in 
this point according to the Certihcate of the poſtes, *then in the other 
point of the Return of the Tales by the Sheriff, it is not amendable , 
and ſo it is error every Way, and the Judgement was reverſed by the 
whole Court, 


Ridges verſus Enion, Hill. g Jacobi, The Plaintiff declares, how xy a Retexte 
that he and the Dcfendent, February tenth, anne 7, fubmitted of al! de- 
themſelves to the award of $.,R. Bodenbam,who awarded they ſhould ::« tobe 
be friends , and that the Detendent ſhould pay the Plaintiff ten 934 2 2 


pounds at Midſummer following, at ſuch a place, and the ten pounds 


being unpaid, the Plaintiff brought his Action, the Defendent pleads !*aicd be- 


in Barr a Releaſe made by the Plaintiff to him, of all demands, which 
was made the tenth af April, betore Midſummer, when the Debt was 
to be paid, and the Releaſe was of all demands, from the beginnIng 
of the World , until the tenth of April, and ſhews the Releaſe to 
the Court, to which the Plaintiff demurrs, and adjudged againſt the 
Plaintiff z for althoughthe ſum of money awardcd is not grounded 
upon any precedent Debt or: Contra& between the parties, yet by the 
opinion of the Court it lies in demand preſently , and the Plaintiff 
might aflign it by bis Will, and the Executor ſhould have it, and by 
the ſpiritual Law , Adminiſtration may be granted of it, before the 
day of payment, if the Plaintiff dic -before, yet it is not recoverable 
betore Midſummer , nor will any AGion lie for it , but it is a Duty 
preſently by the award, and as the award is perfect preſently as ſoon 
as it is pronounced, fo are all the things contained in the award, if 
they be not made payable upon a condition precedent on the part of 
one of the parties 3 as if an award be made, that if the Plaintiff ſhall 
give tothe Defendent at Midſummer one load of Hay, that then'upon 
the delivery gt the Hay , the Defendent ſhould-pay the Plaintiff ten 
pounds, ia this Caſe the ten pounds cannot be releaſed before the day; 


Q 2 for 


Ifthe Defen- 
dent conte(; 
he hath A 

ſers, the 
Sheriff may 

return a DVe+ 
vaſtavit, 


Part 
for it reſis meerly in a poſlibſlity and contiagmncy, for it becomes a 
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duty upon the delivery of the Hay only, and not before and there. 
fore it is like the Caſe, 5 Ed. 4. 42. of a Nemine pene waiting upon 
the Rent, which cannot be releaſed until the Rent be behind, for 
the not paying the Rent makes the Nomine pane a duty 3 and the 
Caſc in queſtion, is like the Cafe, Littleton 117, where a man is bound 
to pay money at a day to come} for a Releaſe of Actions before 
the day, cuts off the Duty, becauſc by 7 H. 7.8. it is a Duty pre- 
(ently, and the Caſe is fixonger here, becaule the Releaſe is of all de- 
mands, which obſerve. h 


Mz” verſus Sock,, Paſch. 10 Jacobi, Sock, brought an Aion 
ot Debt upon an Obligation of fourteen pounds entred into 
by Ar. Morgan, Anno 1 Faeobi againſt Tho, Morgan his Adminiſtra- 
tor 3 the Detendent pleads, that after the death of Arth. and after 
Adminiſtration was to him committed, to wit, the 16 of September, 
Anno 6 the Plaintiff brought his Original againſt him, of which 
he had no notice, until the 24 of Febrxary, Anno 6, before which 
day the Defendent was upon the Exig. for not appearing , which 
Exig.. was returnable, Tres Paſch. after, and' that the 17 of Feby, 
which was before the notice, his Letters of Adminſtration were re- 
voked by the Archbiſhop, and granted to Rich, M. the brother of 
Arth, which Rich, is now Adminiſtrator, and that he at the time of 
reFoking the Adminiſtration had divers goods of the Inteſtate in his 
hands, and (hews them what they were; to the value of two hundred 
pounds, and that he after the Adminiſtration revoked, and before no- 
tice of the ſuit, had delivered them over to Rich, to wit, the 22 of 
February, 6 Jacobi, and that he at the time of the Adminiſtration 
xevoked, had fully adminiſtred alb the goods of the Inteſtate beſides 
the goods delivercd to Rich, &c. The Plaintiff replied, that the Ad-» 
miniſtration. was revoked by Covin between the Defendent and Kich. 
and upon that they are at Iſſue, and the Jury found it'to be Co- 
vin, by reaſon whereof the Plaintiff had a Judgement to recover 
the Debt and Damages of the Goods-and Chattels of the ſaid Arth, 
at the time of his death, being in his hands, to be levied ; and upon 
that Judgement he brought a Writ of Error, and aſſigned for Error, 
that the Judgement ought to be conditional, to wit, to recover the 
Dcbt of the Goods of the Inteſtate, it ſo much remain in his hands, 
and not abſolutely. But the Judgement was affirmed by the whole 
Couxt 3 for where the Judgment may. be final and certain, there it 
fhall never be conditional. And becauſe it appears-by the Defendent's 
Plea,that he had two hundred pounds in his hands of the Inteſtate's 
goods; it would be in vain togive Judgement againſt him, if he had 
wo much jn his bands, ſeeing he himfelt hath confeſſed by his plea , 

f that 
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thathe had more in his hands than would fatisfie the Debt 3 and if 
the Sheriff could not levy the Debt in the Defendent's hands, he may 
upon the Defendent's own ſhewing , without any damage return a 
Devaſtavit, and this by the opinion of the whole Court, and then 
there was ſhewed to the Court a- Precedent in the Common Pleas to 


that purpoſe. 


Onghty verſus Farn, Mich. 11 Facobi, The Plaintiff declares 
D upon an Obligation of an hundred and twenty pounds , dated 
2 Novemb. 43 Eliz, And the Condition was , That one Edw. Alte 
by his laſt Will in writing of ſuch a date, had diſpoſed the Ward(hip 
of the Defendent , whereof the Defendent was poſſeſfed, &c: it 
therefore the Defendent do fave and keep harmleſs the Plaintiff, &c. 
from all charges and troubles, &c, which may happen to the Plain- 
tiff, &c, for or by reaſon of the laſt Will of the ſaid E4. 4. or from 
any thing, mentioned in that, touching or concerning one M. Fawn , 
or any Legacy-or Bequeſt to her given or bequeathed , or otherwiſe 
from Ed, A. to her due, then the Obligation , &e, The Detendent 
pleads that the Plaintiff was not damnifed, Fhe Plaintiff replics,that 
after the Obligation made, one M. Smith in the behalf of Fo. and Eg, 
A. Sons of the ſaid Ed; 4. named in the Condition, did exhibit a 
Bill againſt the Plaintiff, as Adminiftrator of A. in the Chancery, for 
the payment of the Portions of the ſaid Sons, to which Bill the. 
Plaintiff by way of Anſwer, pleaded fully adminiftred, and for the 
making good thereof, ſets forth divers payments by him made, and 
amongſt other payments ſhews that he had paid to M, Fawn, nas 
med in the Condition, ſixty pounds for a Legacy due by the will of 
the ſaid E4.*A. the payment of. which ſixty pounds was diſallowed 
by that,Court, and by the Order of the Chancery, fixty five pounds 
paid, for not allowing the firſt ſixty pounds to Ed. A. the Son which 
ſixty and five pounds the Defendent had not repaid, though therc- 
unto requeſted, and ſo he was damnified ; to which Replication the 
Defcndent demurrs; and the opinion of the whole Court after a 
great Debate, was againſt the Plaintiff, for the Plaintiff in his Replica- 
tion had alledged two -Caules toenforce his Damage 3 the firſt was; 
that the Plaintiff in his Anſwer-in- the Chancery had alledged the 
payment of {1xty pounds to M. F, for a Legacy due to her by- the 
Will,agd. that ſuch Allegation was rejected by the Court of the Chan« 
cery, and neither of thoſe matters are certainly aledged, but by -way 
of Implication, and not expreſly 3 for he ought to have ſhown that a 
Legacy of fixty. pounds- was given to M, F. by the Will of-E. 4; 
tor although the Will of E. A. is recited'in'the Condition in the 
Date, againſt which Recital the-Defendent may not be admitted to 
lay, that he made no fuch Will, yet the Legacy given to M, F. is not 


recited! 
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rccited in the Condition, it not in the General , againſt which the 
Dcfendent may take a Traverſe, that Edw. A. did not bequeath ſuch 
a, .Legacy.of ſixty pounds, and upon that a good iſſue may be taken, 
And ſecondly, the Plaintiff ſays, that the payment of the ſaid ſixty 
pounds, was diſallowed by the Court of Chancery,and doth not appear 
in the Replication where'the Chancery was at that time, to wit, whe. 
ther at Wejtminſter, or at any other place, and it is ifſuable and triable 
by a Jury, whether any ſuch Order of Chancery were made or not, 
for the Orders there are but in paper, and are not upon Record to be 
tricd by Record, but by a Jury : And the Plaintiff perceivingthe opj. 
nion of the Court againſt him, prayed that he might diſcontinue his 
ſuit , which was granted by the whole Court , but Qzere of this, 
it being after a Demurrer. 


_ of Eaver verſus Clifford, Paſch, 44 Eliz. rotmlo 453. The Plain- 
brought a- tiff brought an Action of Dcbt upon an eſcape again Clifford, 
nw and declares that one A. was bound to the Plaintiff in one Recogni- 
on eſcape, ſance of an hundred pounds to be paid at a day, at which day A. made 
ho won a default of payment, and the Plaintiff ſued out two Scire fac, and up- 
Cepias upon on the ſecond Scire fac, a Nihil was returned, and the Plaintiff had 
a Reco?” Judgement to recover z/ and afterwards he ſued. out a Levari fac,and 
adjudged a Nihil being returned, the Plaintiff proſecuted a Capias ad ſatisfar, 
that not by vertuc of which Writ, the Defendent being then Sheriff, took the 
lie. ſaid A. and afterwards at D. in the County of 8. permitted him to go 
at large 3 to which Declazation the Detendent demurred, Damport 

for the Defendent, and. he (hewed the cauſe of the Demurrer to be, 

becauſe a Capias upon the Recogniſance did not lie 3 and he divided 

the Caſe into two parts: Firſt, whether a Capras would lie in the Caſe; 

And ſecondly, whether the Sherift-(ſhould take the advantage of ſuch 

a naughty Proceſs and as to the firſt, it ſeemed to him, that a Capias 

would not lie, beeauſe. it.appeared by. Hwwbbard's Rep. fol, 52, And 

Garnon's Caſc, 5 Rep. fol. 88. that the body of the Defendent was 

not liable to Execution for Debt, by the Common Law; but only in 
Treſpaſs, where a Fine was due to the/King, or that he was account- 

ant to the King : and the Plaintiff could have no other Proceſs but 

a Fieri fatias, or @ Levari- fatias within the year 3 and if the year 

were paſſed, then he-might have a new Original-in Debt, But now 

by the Statute of Martbrig, cap. 23.. And Weſtm, 2..eap.1 1. Capis 

is given in acconnt, apd by the 25 Ez: cop.:17. Captar is given in Debt 

and Dctinue 3 and by the-19 H. 7. cap. 9. the like Procels is given in 

Caſezas in Debt and Treſpaſs; and the 23 H.8.cap.14, a Capias is given 

in a Writ of Annuity and Covenant, but no Statute gives a Caprar in 
this'Caſez and'therefore it remains as it was at common Law, and by 

chat it would not lie, which is alſoapparent by the Recogniſance, ſo 

that 
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that is, that if che Debt ſhall be levied of the Goods and Chattels , 
Lands and Tenernents, &c, and doth not meddle with the body, and 
by anexpreſs Authority, 13 & 14 Eli, Pyer 306. Puttenhan's Cafe 
it is held, that the Chancery hath no Authority to commit the Defen- 
dent to the Fleet, upon a Recovery in a Scire facias,upon a Recogni- 
ſance, becauſe the body is not liable. And for the ſecond point, it 
ſ(e:med to him, that the Sheriff ſhould take advantage of this, which 
ſhould be as' veid and'as null, 'whereof.a ſtranger may take bencht ; 
and to prove this, he took this difference 3 when 4 Procefs will not 
lie, and where it is diſorderly awarded: as if an Exigert be (ued out 
before a Capias, or an Execution before Judgement z for it that Pro» 
ceſs be Originally ſuppoſed, there the Procels is but erroneous, in 
Drurie's Caſe, 8 Rep. 142. 34 H. 6.2: b.-But if the Adtion it felt 
will not maintain the Procels as a Capias in Formedon, there that Pro« 
ceſs is as void and null: And he took another diverfity,when the C4- 
pias is taken by the award of the Court, when Judgement is given 
that he ſhall recover for in that Caſe it ſhall remain good, until it be 
reverſed, becauſe it is the AR of the Court and ſois Drerie's Cale to 
be intended ; but if the party himſelf take it, it is at bis own peril , 
as here it is3 for the Plaintiff hath only pleaded, that he profecu- 
ted, &c, which is as void tothe party who ſued it ont, and heſhall 
have no benefit of it 3 but the Sheriff ſhall not be puniſhed for falſe 
impriſonment , becauſe he is not to examine the illegality or validity. 
of the Proceſs: for the 11 H. 4-36: If a Capiariſſue out without, 
any Origiual : and the party be taken, the Sheriff ſhall not'be pu- 
niſhed ; and for theſe reaſons he prayed Julgement forthe Deten-+ 
dent : Noy was for the Plaintiff, and he agreed , that at the Com- 
mon Law no AQion did lie in this Caſe, as it hath been ſaid; but he 
was of opinion, that" this Caſe is within'25 Ed.'3.cap. 17. for the in- 
tention and drift of the Statute was to give Beedy remedy to re» 


cover Debts, and the action one in the cyc of the Law, as if 
naPf, 


ic had been done by Origi ithin'the equity 'of the Statute, 
And a Capias lies npon' a Recogniſance againſt a ſurety for the peace, 
and upon a Scire facias againſt the Bailin the upper Bench.” As to 
Puttenham's Caſe, the reaſon, becauſe he was not in Execution be-- 
tore, And for the ſecond Objetion, although the Caprar- did not 
lie, yet-it is but Error; for if the Court had quriſdt to hold 
plea of the Cauſe ,' althongh the Proceſs be naughtily' awarded, 
it is bur Etror, of which the Sheriff hall not" take benefit 3 aid there>- 
tore if a woman have recovered'm Dower, and damages in'the Com 
mon Pleas, and thereupon the party takes a'Copiar for the damages, 
and the party be taken, and fiiffertd tb go #thrye;) it is an cſeape, 10 
Hen. 7.23, and if a Copier be arte the Common Pleas, after: 
the Record removed, it isbut Fitor, #4 fo'retd;-r3E: 3. Tile Barr, , 
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253. But if the Court hath no juriſdiction in the cauſe, as a Formg. 
don braught in the upper Bench, as it is, 1 R. 3. 4. or an appeal in thy 
Common Pleas,or where a Writ is awarded out of the Chancery, re. 
turnable in Cheſter, theſe arc void, and' coram now Fudice , and there 
ought not to be any arreſt upon ſuch a Writ; and he cited a Caſe, Trin, 
31 and 37 Eliz.in the Exchequer;F%odbouſe & OgnelPs Caſe ruled ac- 
cording|ly,and as concerning the difference taken,thereis no other form 
of pleading, but only, quod proſecutus fuit quoddam, 8&c, without 
{aying, that it was by the award of. the Court, /and the Court at that 
timedid firong]y incline, that it was but Error at the moſt, but Mich, 
11 Fac, It was adjudged by the whole Court , {hat the Cepias could 
not lie, and that it was only an Error, of which the Sheriff (hall not 
take the benefit, vide antes fol. $3, 84. 


. Etley's Caſe, Peſcb. 11 Jacobi. An Action of Debt brought for 
—_—_— arrerages of Rent, brought againſt R. upon a Leaſe for years, 
made toan the Defendent pleads in Barr,that at the time of the Leaſe made;he wa 


within age, to which the Plaintiff demurrs, and upon the firlt reading 

of the Record, the queſtion was, whether a Leaſe made to an Infant 

be void, and it was aid it ſhould be void, otherwiſe, it might be ve. 

ry prejudicial to Infants, whom the Law intends not to be of ſuff- 
cient diſcretion, for the managing of Land, and alſo the Rent may 

be greater than the value of the Land, to the great impoveriſhing of 

the Infant, .and took this difference, where it is for the apparent be» 

netit of the /Infant, as a Leaſe made by an Infant rendering Rent,and 
the like, and when it is but an implied benefit, as here,for the Law in» 

tends that every Leaſe is made for the benefit of the Leſſee, although 

prima facie, it ſecs to be but toil and trouble; and the Court held 
it only voidable at Ele&ion, for if it be to the Infant*s benefit, be that 

benehit apparent or implicd, it ſhall be void in no Caſe, prima facie, 

as -21 H.6, 31: b. but the Infant at his Election make it void 

for he ſhall before the Rent .day colfFrefuſe and wave the Land, an 

ARion of Debt will. not lic againſt him for otherwiſe, ſuch a Leaſe 

ſhall be more ſtrong than any Fine or Record,and great miſchief would 
enſue, and as to the prejudice, it will be anſwered 3 for if more Rent 
be reſerved than. the value of the Land, he ought to have ſet forth, 
that it might havc appeared to the Court, which is not done, for then 
clcarly he ſhould not have; been bound, for there had been no profit 
to. the Infant, as Ruſſe!'s.Caleis, 5 Rep. 27. for if an Infant releaſe, 
it is not good,except he hath received the money,and it alſo appears 
by 22 H.6. that if he did gotenter and manure the Land, that'an 
Aion of Debt would not lic againſt him, but the principal caſe was 
without colour, for the Rent, and taking the profits were Land, as 
enc day of the reſervation j, and ſecondly it was not ſhewed, that the 
| Rent 
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Rent was of greater value ;- And thirdly, theDetendent was of full 
age, before the Rent day came. 


Tegin's Caſe, Paſch, 11 Jacobi, Aﬀtion of Debt brought by Hig- one may 
H ging, Telverton, was of an opinionet the Barr, that it one be ar- —_— - 
reſted upon a Proceſs in that Court,and he puts in Bail,and-afterwards ther againit - 
the Plaintiff recovers, that he might, at his Election, take out his Ex- ts princi 
ecution, either againſt the principal, or bail, but if he took the bail, or atecle&ion. 
arreſted him, or had him in Execution for the Debt, although he had 
not full ſatisfaRion, he could not meddle with the Plaintiff, but if two 
Bc bail, although one be in Execution, yet he may take the other alſo; 
and Doderidge, Juſtice, was ot the ſame opinion,and Mas the ſeconda- 


ry,faid it was the daily practice there,and fo it the principal be in Exe- 


cution, he cannot take the ball, 
| vs verſus Sandilands, 11 Facobi, The Plaintiffbrought 7 Ao" 
an Action of Debt upon an Obligation for forty pounds againſt broughe up- 

the Defcndent, who demanded Oyre of the Conditiop, and afterwards 92,5990 
pleads that the Obligation was made and delivered by him,and one'M, 0tiganzr 
who is ſtill living at D. and demands Judgement of the Writ, to whic pan 
the Plaintiff demurrs ; the words of the Obligation were, Noverint uw. n:ftrum ad- 
niverſi, &«c. ad quam ſolutionem bene & fideliter faciend. Obligamus nos wy 4 4 
vel quemlibet nojtrum, And whether. this was, or ſhould be accounted feral at 
& joyat Obligation, or ſeveral, at the Eletion of the Plaintiff, was the +. 
queſtion 3 and Coke was of opinion, that it ſhould be broughtagainſt 

both, and his only reaſon was, that at moſt the Plaintiff had but an E- 

le&ion, for the word vel) could not be taken for (&) as it is 11 H.7. 

13-a Grant madeto F. S, at f. D.is void, and 20 H. 6. grant totwo, 
tothem,or to the Heirs of one of them,is not good, and then if he had 

only an EleQion, he hath made that already ; tor the Defendetit hath 

pleaded and averred, that it was made by two joyntly, by the appea- 

rance, whereot he hath agreed to take it accordingly, bfit Telverton ar- 

gued in this manner, that although the words in an Obligation be 

not proper and apt, yet if they be ſubſtantial, ic is enough, and 

therefore 28 H. $. 19.' atrumque , noſirnns 1is adjudged /good-, arid 

the 21 R. 2. 939- a4 quam.quidemſolntionera dbligenms tos, &: fingu- 

los ndtrum, is adjudged ſeveral and joynt, andfora dircdt authority , 

he cited 7 H. 4. 66, wherc an Obligation was; #og vel alterum noſftrum, 

and the Plaintiff brought ſeveral Precipes,and' adjudged good, that 

he might make it ſeveral or joynt, and all the Judges were clearly of 

au Opinion, that the,Action was, well-brought; tar as it bath been (aid, 

the Plaiatiff had his Ele&ion, and. that Election wouktbeſaid:to'be 
| R exccuted 
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executed by the joynt-delivery, for there was no cauſe to make El. 
Rion until the Bond was perfe&ed, and therefore though one deh. 
vers it at one time, and the other at another, yet the Plaintiff may 
have a joynt Precipe, if he will,for the EleQion is in bringing the a. 
ion, and the words (vel) and (&) are but Synonimacs and Chan, 
pion's Caſe Plowden 286. (&) is taken for (vel) and the 21 Edw, » 
29. in Mallorie's Caſe (w) is taken for ( and) therefore they gave 
Judgement that the Deftendent ſhould anſwer over, 


_ - Reeman verſus Shield, Trin., 11 Jacobi, and adjudged Paſth, 1» 
an Obligati- © Jacobi, Freeman brought an Action of Debt upon an Obligation 
extoper- againſt Shield, and prayed Oyre of the Condition, which was thatif 
ward, and the Detendent ſhould ſtand to the Award, and Arbitrement of I, $, 
the oreae* thatthen, Ge, the Defendent'pleads that the Arbitrators awarded, 
exhibiting a that whereas there was a Suit in the Chancery , depending againſt 
port the Plaintiff for divers matters, that the Plaintiff ſhoud be acquit- 
judged no ted of that Suit, and of all the matters contained in the ſame Bill, 
breat. and the Defendent further alledges, that he did not make any pro- 
ſecution of the ſaid Bill, but that the Plaintiff tands acquitted there. 
of, the Plaintiff replies that the Defendent after the ſaid Award ſuch 

a year and day, did exhibit a new Bill which did contain the ſame 

matter which the firſt Bill had, and ſet forth at large both the Bills, 

by which it appeared to the Court that it was fo, to which Plez 

the Defendent Demurrs , and the cauſe of the Demurrer on- 

ly was, becauſe the Plaintiff had pleaded , that rhe Defendent, 

had exhibited a new Bill, but had not alledged any Proceſs takeh 

forth ypon the ſame, and if this be a breach of the Award is the 
queſtion. Govin was for the Plaintiff, and he was of opinion,that it 

was a breach , for the words were quod ſtaret acquietatrs, and tobe 
acquitted is not only to be intended of ah aQual diſturbance or 
moleſtation, but if the party be put.in fright, or is liable to any Pro- 

cels, -it is a breach, $ Ed. 4. 27. a Condition to fave one harmleſs, 

# a Capias be awarded againft him, although it be not executed, yet 

itisa forfeittire of the Bond 3 nay, though it was never delivered to 

* the Sheriff,for otherwiſe the Plaintiff ſhould be in continual care and 
trouble,for fear leaſt the Defendent ſhould doit, and (o the Defendent 

may dally with him a long time, which ſhall be miſchievous,and there- 

fore it may be reſembled to 9 H. 7. where if a man ſells a thing with 
warranty to pay for it at a day to come, if the thing ſold be corrupt, 

the parry may have his Action of deceit, before the day. of payment, 

becauſe it is in the others power to bring his Action, and fo it is in the 
Defendent*s power to ſerve the Plaintiff with Proceſs when he ples 

ſes, and thecefore it is a breach. Coventry for th: Defendent 3 firlt, 

becauſe it is mp ſuch Proceſs as can prejudice , for neither goods nor 


body 
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body (ball be taken, and therefore is not like the Caſes before.cited. 
And ſecondly, it is not ſuch a Proceſs as our Law reſpects or regards, 
for 2 Bill is but a Petition : Hewghtor Juſtice was of the ſame opinion 
with the reſt of the Judges, but adjourned until Hill, x 1 Fac. and an 
exception taken, becauſe the Defendent had not anſwered the Decla- 


* ration zfor the Condition is, that he ſhould be acquitted, and the De- 


fendent pleaded that he hath been acquitted 3 and Coke was of opi- 
nion, that it was good, and Paſch, 12 Jae. Judgement was given tor 


the Defendent by the whole Core. 


IK ?rins verſus £wain, Trin, 11 Jacobi, The Plaintiff brought an Adkaet 
AQion of Debt againſt Swain, upon the Statute of 2 E. 6.for Tye. the 
not ſetting forth of Tithes, and declares, whereas the Plaintiff being Def 
Proprictor of the ReQory of B.in the County of, &e. for the term of y.cfrethe 
ſeven years, and that the Defender was occupiex of Lands within the Corn carri- 
ſame Pariſh for fix months, by a Deviſe made the tenth of March, ,9 for the 
An. decimo Jacobi. And that the Defendent,27 Awg.the year aforeſaid Plaincis. 
did cut his Corn there growing 3 and that the tenth of Septemb, then 

next following, the Dctendent being (Sxbdit, difti Dom. Regis) car- 

ried away the ſaid Corn, not ſetting out the tenth according to the 

Statutez and upon a Ni debet pleaded,it was found for the Plaintiff; 

and it was moved in arreſt of Judgement, firſt, becauſe of the Plain- 

tiff's own ſhewing,he had no cauſe of Action againſt the Defendent,tor 

the intereſt of the Defendent in the Land was determined, before the 

Tithes were carricd away 3 but the Court were of opinion, that it was 

no exception, for although his jntereſt in the Land was gone, yet he re- 

mained owner of the Corn for it Corn is cut,although a ſtranger take An a&ion 
them away before ſeverance, yet an Aion will lie againſt him upon lie + 
this Statute z for otherwiſe the intent of the Statute may ealily be ſiranger, 
defeated, Another exception was taken, becauſe the Plaintiff ſaid, he *tfalt 
was (Sabdit. difis Domani Regis) which is a fault incurable; for the ho Grande: 
Statute refers Subdit, to his politick capacity, but Di&#i goes to his na» _ a 
tural and ſole capacity z and fo the force of the Statute thall be deter- ; 
mined by his death, and for this cauſe an Indi&mentupon the $ H.6, 

C ontra pacem difli Donzini, had been ſeveral times reverſed ; and of 

this opinion were three Judges, ' but Hawghton doubted of it, and ſo 

it was adjourned, 


PEmniworth verſus Blawe, Trin. 11 Fac. The Plaintiff brought an 
Action of Debt upon an Obligation,and theDcfendent prayed Oyer 

of the Condition, which was, that he ſhould ſtand to the Arbitrement 
of I. S. of all ſuits, quarrels, controverſies, and debates,from the be- 
ginning'of the world, until the making of the Obligation, ſo that the 
Award be made in Writing, under the hand and feal of N. $S. and 
| R 2 ſhould 
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ſhould be delivered to the parties before ſuchi/a day, &c. and obſerye. 
that the ſcaling and delivery of the Obligation was at twleve a clock, 
the firſt of May : the Deftendent pleads in Barr, that the Arbitrators 
made an award, and did dcliver that to the parties aboveſaid, but ſaid 
Furchcr, thatin the morning, and betorc twelve a clock, the hirlt of 
May atorcfaid, one Debate and Controverſic did arife between the 
partics, concerning a Treſpaſs committed by the Phintiff the ſame 
Moroing, ot which the Defendent gave notice-to the Arbitrator, be- 
toxc twelve aclock of the (aid fixit of May, concerning which Tre. 
{paſs,the Arbitrator. made no award,and therefore pretends the award 
to be void, and-demands Judgement 3 to which the Plaintiff demurrs 
and Telverton being for the Plaintiff, that the plea was not any anſwer 
t> che Plaintiff, and therefore Judgement ought to be given 3 for the 
Plaintiff's Action is grounded upon an Obligation, as tingle,and the 


thing which helps.the Detendent, is the Condition-indor{ed, to ſtand 


to the award of S. the which is reſtrained, fo that it be delivered un- 
der the hand and ſeal; and if the Deſendent will plead the Condition 
againſt the Plaintiff, he muſt plead it to be performed and executed 
according to the ſubmiſſion by the Arbitrator z tor elſe the Bond re- 
mains as fingle : and fſoin this the Detendent pleads, that the Arbi- 


trator made an award, and that it was delivered by the Arbitrator; 


but whether it was delivered in writing, or under his hand according 
to the ſubmiſſion, is not pleaded, and-therefore it is no anſwer to the 
Plaintiff ;' for he hath not pleaded an award made according to the 
Condition, and therefore the Bond is ſingle. Yea, Coke argued for the 
Deferident, and ſaid, that the Plaintiff by the Demurrer had confeſſed 
that the Arbitrator had _—_ award, as the Dotendent had plead- 
£d, and then he ſhall never have Judgement : for if it may judicially 
appear to the Court, that the Plaintiffhad no cauſe of Aion, he ſhall 
never have Judgement 3 and that the Plaintiff ought to have averred, 
and joyned with a Traverſe of that the Defendent pleaded, to wit, 
thac the Arbitrator had made an award, and delivercd it in writing 
under his hand and ſeal without that, &*c. and as the other matter of 
the Treſpaſs the fame day, and ſo he might have, demanded Judge 
ment, for his plea doth not amount to the general Iſſue, that the Ar- 
bitrators made no award : but Telverton anfwered, that it could not 
be pleaded in any other manner than he had pleaded- it, becauſe ht 
could not Traverſe it, becauſe the Detendent himfelf had pleaded, 
that he made an award”: and although the demurrer- confeſs all 
matters in Deed, yet'thty are ſuch only as. are well pleaded, as Bur- 
20n's Calc, 5 Rep, 69. And allo, although the. award pleaded can- 
not be intended the ſame award {pcecitied in:the Condition, yet the 
Vlaintiff had ,good cauſe of Actions and all:the Court , Flemming 
keing abſcor, were af opinion, that.the. Plaintiff ought to recover - 
[ 
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the reaſons before alledged 4/ but as for the point, whether the Con- 
troverlie that grew in the Morning ſhould be Arbitrated , becauſe 
there cannot be a fraction of days, it was not argued,” nor any opt- 
nion of the Court delivercd ; only Coke citcd 5 E. 4. 208. that the 
Arbitracor ought to arbitrate of that, becauſe the Condition was of 
all matters, until the making of the Obligativn, 


| WW Heeler verſus Hayden ; Trin. 11 Jacobi, W., Parſon of the 
Church ot 4. brought an Acton of Debt againſt the Deten- 
dent for arrcrages of Rent, and declared upon a Leaſe made to the 
Detcndent for four years, if the Plaintiff did (@ long live , and con- 
tinue Parſon, &e. and upon a Non demiſtt plcaded, the Jury found L 
an «ſpecial Verdi&, to wit, that the Plaintiff had leaſed it to the De- 
fendent for years , if the Plaintiff ſhall ſo long live only ; and 
whether this Verdi was found for the Plaintiff or Deftendent was 
the queſtion 3 and Coke Serjeant, ſeemed that it was found for the 
Plaintiff; for the main matter was, that he ſhould leaſe it,it he ſo long 
lived; and the ſubſcquent words are of no effe&, becauſe they con-+ 
tained no more than by the Law was before ſpoken of ; tor the Law G 
ſays, that if he be non-reſident, or if he refign, or be deprived, that 
the Leaſe (hall be determined, like to the 3o Af, 8. A Leaſe to two, 
and the longeſt liver of them, and the 17 E. 3.7. A. A Leaſe to one 
of Land and a Houſe for years, and that the Leſſee may make good 
prohit of it,this laſt clauſe in both is idle; and Dalidge was of the fame 
opinion but Telverton againſt them, for the Plaintiff had intituled 
| himſelf to the Action by ſuch I'cauſe 3 and if he fail in that, it is his 
folly, and (hall not recover : for the Leaſe upon which he declared , 
had two determinations, the tir{t by death, the ſecond by removing z 
and the Jury had found the Leaſe only upon the firlt determination, 
and therefore various in ſubſtance and therefore the Jury have 
found againſt the Plaintiff, as it a Leaſe be made by Baron and Feme, 
if they (hall (o long live and continue married, both of then ought 
to be found, Haughton to the ſame purpoſe; for when a Parſon 
makes a Leaſe, it he (hall ſo Jong live, hedoth take upon himſelf , 
that he will dono a&t by which the Leaſe ſhall be determiacd , 
but only by his death ; tor otherwiſe an Aion of Covenant will 
lie againſt him; but if the other cauſe be added, to wit; and (hall 
{0 long continue Parſon,then he may reſign, or be non-reſident with- 
J out danger, and ſo there is great difference between the Verdi and 
Declaration, and. it was adjourned, the.Court being divided in opi-- 
non, 
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Dower, 


Dower may Ich. 6 Jacobi, Dower may be brought as well againſt the 
ws Heir himſelf, as againſt the Committee of the Ward : but 
Heir or 


if an Infant be in Ward to a Lord in Chivalry , the 
Dower ſhall be brought againſt the Guardian in Chivalry. 1f Dower 
be brought againſt one who is not Tenant of the Feee-hold, the Te. 
nant before Judgement ſhall be received, and upon default of the 


Tenant after Judgement he may falſihe. 
Ich. g Jacobi. Dower demanded of thethird part of Tithes of 
E MV Wool and Lamb in three ſeveral Towns, and it was de. 
manded-of the Court, how the Sheriff (hould deliver ſciſin, and the 
Court held it the beſt way for the Sherift to deliver the third part 
of the tenth part, and the third tenth Lamb, Videlicet, the thirticth 

? Lamb, 
Re mRevr: In Dower againſt the Lord Morley, the Tenant at the, day of 
atter defavlt taking of the Inqueſt after the Jury had appeared,and before the Jury 
made ie. Were (worn, made default, and a Pety Cape was awarded,and the Te- 
nant at the day in banck informed the Court that the Tenant js but 
Tenant for term of life, and that the Reverfion is in one P, who at 
the turn in banck, ought to be received to fave his Title, and the 
Court appointed him at the xcturn of the Pety Cape to plead his 
plea. 


Committee 
of the ward- 


Nota, 


Return of 
the Sherif 
adjudged 
inſufhcient 
being too 
general. 


RE 13 Jacobi, Allen and his Wife demandants, verſus Walter in 
Dower of a Free-hold in Mwnden magna, Munden pervs, & B, 
the Sheriff returned, Pleg. de proſequend, 1, D. R.R. and the names 
of the Summoners, T. D.& R. F. And after the Summons made,and 
by the ſpace of fourteen days and more, before the return of the 
faid Writ, at the moſt uſual Church door of Mwnden Magne, where - 
part of the Tenements lay, upon the 27 of Ofober, being the Lord's 
Day, immediatcly after Sermon ended in that Church, he publickly 
proclaimed all and ſingular things contained in the Writ to be pro- 
claimed according to the form of the Statute in that behalf made 
and provided, L. P, Ar. Vie. And exception was taken to the return, 
becauſe proclamation was not made at the doors of the Churches 
where the Lands lay, and the Court held it not neceſſary 3 but it was 
ſufficient to make proclamation at any of the Churches ; but the re- 


turn 
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turn was inſufficient, becauſe he ſaid,that he had cauſed to be proclaim- 
ed all and ſingular in that Writ contained, and ſays not what ; and the 
Defendent releaſed his default upon the grand Cape. 


Lefold verſus Carr, The Tenant in Dower before the value en- x writ of 
quired of, and Damages found, brought a Writ of Error, and we" 

by the opinion of the whole Court a Writ of Error would not lie, for j\« be en- 
the [ulgement is not perfect until the value be enquired upon, The quired up 
demand in Dower was of the third part of two Meſſuages in three * * 
par:s to be divided. and the Judgement was to recover Scifin of the 
third part of the Tenements aforcfaid, with the Appurtenances , to 
hold to him in ſeveralty by Mects and Bounds, and adjudged naught; 
becauſe they are Tenants in Common and the Judgement ought to be, 
tohold to him together, and in Common; but it it had been in three 
parts divided, it had been good. 


AGions in Ej:.@ ment. 


Llen verſus Naſh, Hill, 5 Facobi, rotulo 719. The Plaintiff x «ptic-tion 

A brought an Ejedione Firme,and a ſpecial Verdi upon a Sure nt go-d in 
render of Copy-hold Land, which was to the uſe of the (c- {y,ugh it be 

cond Son for lite, after the. death of the Tenant and his Heirs, and jt in a Will. 
was adjudged not tobe good in a Surrender , for though it be good in. 
a Will, yet Implication is not good jn a Surrender z and in Copy-hold 
Caſcs a Surrender to the uſe,&e, this is no uſe but an explanation how 
the Land (hall go 3 it the Lord grant the Land in other manner then 
I appoint, it is void, if there be tound Joynt-tenants, and one Surren- 
der to the uſe of his Will,it was a breach of the Joynder,and the Will. 
good. 


| Rd verſus Bannaſter, Trin. 16 Jacobi, rotuls 719, The Plaintiff Challenge 
brought an Ejeione Firme, and declared upon a Leaſe made by becauti the 
Eg. Kynaſton, to which the DNefendent pleads not guilty , and the 275, 
Plaintiff alledges a Challenge, that the Wife of the Sheriff is Couſin to daghrer of 
the Detendent, and deſircs a Vexire faciar to the Coroners, and the Ge 
Defendent denied it, and ſo a Venire was made to the Sheriffs and at bei no 
the Aſliſes the Defendent challenges the Array, becauſe the Pannel ** 

was arrayed by the Sheriff, who married the daughter of the Wife 

of the Leſſor: And note, the firſt Challenge was made after the Ifſue 

joyned, and at the Athſes the Defendent challenged as above, and a. 


Demurrer: 


- challenge might be upon a challenge, but this challenge was adjudgeg 
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demurrer to it, and Hutton held, that:a challenge could not be after 
a challenge, except it were for ſome cauſe that did ariſe after the chal. 
lenge made, and that the party ought to relie upon one cauſe of chal. 
lenge, though he had many caules, and obſerve the Detendent could 
not chaltenge the array until the Athſes , but Hubbard held that x 


naught by all the Judges. 


Ill verſus Scale, Trin. 16 Facobi , rotulo 5. 189. The Plaintiff 
brought an Ejefione Firme, and declares upon a Demiſe made 
to the Plaintiff by F. C. bearing date, the firſt of January, anno 15, 
and ſealed and delivered the twelfth of January tollowing, to hol 
from Chriſtmas then laft paſt, for two years, the Jury tound a ſpe. 
cial Verdi and found the Leaſe, and a Letter of Attorney to exe 
cute the Leaſe, in this manner 3 that the Leſſor was feiſcd of the Land 
in Fce, and being fo ſciſed, he made, tigned, and ſcaled an Indenture 
of a Demiſe of the ſaid Tenements, and found it in hec verba, Thi 
Indenture, &ec. and they further found that the Leſſor, the ſaid fifth 
day of Faxxary, did not deliver the {aid Indenture of Demiſe to the 
Plaintiit as his Deed, but that the Leſſor, the ſaid tiftth day of Je. 
auary, by his writing, bearing date the ſame day, gave full power 
and authority to one C. to enter into all the Premiſles, and to take 
poſſellion thereof .in the name of the Leſſor, and after poſſeſſion 
taken, to deliver the ſaid Indenture of Demiſe to the Plaintiff, upon 
any part of the Premiſſes in the naine of the Leſſor, and find the Let- 
tcr of Attorney in hee verbz, To all, &c, whereas, I the ſaid 7.Chy 
my Indenture of 'Leaſe, bearing date with theſe Preſents, have de- 
miſcd, grantcd, and to fart let, &c. for and during the term cf two 
ycars, &c, and they further find, that the ſaid C. ſuch a day, as At- 
torncy to the Leſſor, by vertue ot that writing did enter into the Te- 
nemecnts aforclaid, and took poſicl{iton thereof to the uſe ot the Leſſor, 
and immediately after poſleition (o taken, the (aid C. did deliver the 
ſaid Indenture of Demiſe upon the Tencments; as- the Lefſor's Deed 
to the Plaintiff, to have, &c. and the doubt was, becauſe the Lefſorin 
the Letter of Attorney; and ſaid that whercas he had demiſed, and it 
it werea Demiſe, theo the Letter of Attorney was idle, but notwith- 
Nanding the Court gave Judgement toy the Plaintiff, | 


Eeks verſus Meſey, An Ejeciione Firms brought againſt two, 

and onc of them was an eſtcanger, and was in the houſe, and 

the principal would not appcar, and the other appearcd, and pleaded 
non ſum inform. and the Court was acquainted with the proceedings, 
and the Plaintiff prayed an Habere facias poſſeſionem, and the Coun 
told the Plaintiff,that by the Writ and recovery, hecould not retriove 
him 
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him that had Right, when a Leaſe is made to bring an EjeQment of 
Landin divers mens hands, and they muſt enter into one of the par- 
cels, and leave one in that place, and then he muſt go unto another , Kowte exe- 
and leave one there, and ſo of the reſt, and then after he hath made ©**2 Lea 


the laſt Entry there , he ſealeth and delivereth the Leaſe, and then ”o ys The 
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thoſe men that were left there, muli come out of the Land, and this _ ma 
is a good executing of the Leaſe, and Paſch, g Facob. the Court held haods. 
that an Eje&ment would not lie of Common Paſture, or of Sheep- 


gatC- 


Eeamont verſics Coke, Trin. 13 Jacok. An exception taken in Ora 
Eje&ment, becauſe the Original was teſte the very ſame day that 114 count 
the Eje&ment was made, and adjudged good by the whole Court,and hg 
one Goodbal! brought an Original in Eje&ment againſt Hill, and three Sin«:cus, 
others, and the Plaintiff counts againſt three of the Defendents, and —_— 
no fimul exm againſt the fourth, and this matter was moved in arreſt . 
of Judgement, and the Judgement was ſiaid by the whiole Court. 


'@,=- -- verſes Clerk, Hill, 10 Facobi rotalo 3315. Action upon The iatene 
an Eje&ment brought,che Jury found it ſpecially upon'a Deviſe, of aWill_ 
the words of the Will were, To my right Heirs Male, and Poſterity tain, and a- 
of my Name, part and part like, the queſtion was, who ſhould have PR 
the Land, and the Court held, the Land muſt go'to the Heir, at the 
Common Law, and not according to the words of the Will, becauſe 

they cannot conſift with the grounds of Law,by which a Will muſt be 
conlirued in all parts, the brother cannot haveit by the Deviſe, be- 

cauſe he is not Heir, and the Daughters cannot, for they are not Heirs 

and Poſterity, and therefore, neither of them cquld have it, becauſe 

they are not Heirs and Poſterity , becauſe they that take it muſt be 

Heir and Poſterity ; for the intent of a Will muſt þe certain ant] a» 
greeable to the Law, and there muſt not an intent out of the words 

of the Will be ſought out, and the whole Court held, that the Plain» 

tiff was barred, _ 


l | 
Y Pug verſus Radford. Paſch, 10 Jacobi rotulo 1515. Action upon 

an Ejectmeont brought, and the Jury found a ſpecial Verdict,and 
the Caſe was, that Elizebeth Radford , was poſſeſſed of a houſe full 
thirty years, and (he took a Husband, the Husband and Wite morgage 
the Term, the Wife dies, and the Husband redeems the Land, and 
marries another Wife, and then dies, and makes his Wife Executrix, 
and ſhe marries the Leſſor, The Detendent takes Adminiſtration of 
the goods of theifirſt woman, and it was held void, and Judgement 
for the. Plaintiff, 


Nots, 


” 


S Pettiſon 
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I PE'iſon verſus Reel, Paſeh. 12 Jacob.” rotulo 2350. An EjeQment 
7 brought, and trial and 'verdict for the Phamriff, and exception ty 

ken in arreſi of Judgement to the Venire facias , becauſe this word 

| Turatum was omitted 31 for the Writ -was, poſherunt ſe in iam, are 
omitted the word Faratum; and: this«was aniended by the ' Count; 
When a Title is js to be tried upon an EjcAment, and a Leaſe tobe 

How to ex- executed by Letter of Attorney., the courſe is 'this,” that the Leſſer 
eater oe. do ſeal-tho Leaſe only; and the Letter of Attorney , and deliver 
Attorney. the Letter of Attorney, but not the Leaſe 3; for the At:orney muſt 
deliver that upon the Land ; and upon Ejc&ment brought of Landy 
in two villages, of an Houſe and forty Acres of Land in A. and }, 
and a ſpecial cqtry. in the Land; adjoyning to the Houſe, to'Wit, the 
putting in of: a Horſe, which was drove out of 'the' Land by the De- 
fendent,and this was adjudged agood Entry for the Land in both the' 
villages, by the opinion of the whole Court.- PI | 


A Venive fa. Rden verſus Mich, 12 Jacob. The Plaintiff declarcs, that where. 

— A as ſuch.a Yay and ycar at Cardeorth in the ſaid County, did de. 

judged miſe to the Plaintiff two Acres of Land, with the Appurtenances in 

20d rhe Pariſi of:C.;and:thieVerire facias was of the Pariſh of C,” and after 
Verdict, exception was taken; 'becauſe it -was not of\Curdworth, but 
it\was adjudged: good: by the Court, and to prove the Leafe made, 
Lenheſtox an. Attorney ſware, 'that the Leſſor ſealed the Leaſe , ard 
ſubſcribed.it, but did not deliver it, and by word gave Authority to' 
one ..'toieuter. into the Land, and to deliver the Leaſe upon the 
Land to the Plaintiff-as his Deed, and by that Anthority he entred,' 
and. delivercd the -Loaſc'as his Deed to the Plairtiff, and it was a&* 
judged good. : OTE. 


A mittake of | Arſh verſus Sparry, Hill 14 Jacobi, rotulo Ibcg. An EjeQ- 
the Curtiſi- :-nent brought: ex: dimifione G, W., and the Origin! wis 
— made ex divifione, and after a Trial, Serjeant Hitchaw moved: rhe 
mended af- Court, that the) Original might-be amended, ' and made e# dimiſſron, 
tr trial. and the Court granted it, and the Curſitor was ordezed to amend it, 
and alſo in the end of the Original, it was written Barnabiam, and 
it ſhould have been Barzaber, and that alſo was ordercd'ro be mend- 
cdiby-theiCourt. ++ 4 71 | 10 MUSINGS 


TY PFRANTREN TEL : > acue 2 
(hon verſus Jones, Trin, 14 Jacobi, rotuls 2284. Ant EjeQimett 
*b upon a: Demiſe, made by, Cotton Knight; the Defendent 
plcads. not-guilty, /and a challenge to the Sheriff, -and prays a Venire 


Nets, facisr to the Coroners,- becauſe the Sheriff is couſin 4b the *Phintiff,, 
and. ſhews hbw, and- becauſe the Defendome did rietdenty ita YVehire 
facizs was awarded to the Coroners, and after a Verdi! it was'd® 


icdged. 
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ledged io, arreſk of Judgement, becauſe: it was- not a principal chal- 
lenge, and aVenire facias de novo awarded to the Sheriff, 


P4ky verſus Parkin, 13 Hill, Jacobi, ,yotwls 9799. An Eje&tment Tycups the 
brought and Verdict,and after a Trial, Exception taken to plead- Defendents 
ivg of a Deed inrolled , the Action was brought 'in the County of nh, IM 
Tork,, and pleaded thus : , Ut infra ſtx menſes tune- proximor ſequent, the Plinit 
corem milite uno Fuſtic. &c, in Weſt-Riding , Com, Eborum, ad þ#- cover , be- 
cem, &c, conſervand. Aſſign. & W. C, Clerico pacis ibidem debito _— 
modo de Recor, irrotu/at, and Exceprion was, bccauſe the inrollment any Titleby 
was not.made according to the Form«ot the Statute, becauſe 'ie did =o copies: 
not appear, that the Juſtice before whom the Deed was inrolled, was 

a Juſtice of the Peace , of the County of Tork, but of the Feſt-Ri. 

ding, and. it was not alledged, -that the Land did lye in the Wed-Ri- 

ding, and note that the Nefendent's Plea in Barr was inſufficient, be- 

cauſe the. Defendent did confeſs, not avoid the Count , andthe 

Plaintiff by his Replication doth not ſhew any Title to the-Land, be- 

cauſe it did not pals by the inrollment, and ſo he hath loſt his Suit , 

apd. although, the. Barr be ſufficient, yet notwithſtanding, the Plain» 

tiff (hall not recover, 


Reenly verſus Paſſy, Hill, 5 Jacobi, rotulo $08. An Eje&ment The quetti- 

kJ brought, the Deftendent pleads-not guilty, and Jury found it on © 90D 
fpccially, that one Woodhouſe wag ſciſed of Land in'Fee,' and did en- of 32 H.8. 
feoff the Hysband aud Wite, to have and+to hold to'the ſaid Husband — 
and Wife, and the Heips of their bodies between them-tobe begotten, by the Hur 
by vertue of which Feoffment,, the Husband and Wife were ſeiſed p2*g9ing 
of the whole Land io Fee-Tail, to wit; &e, the Husband enfeoffs the ture. = 
youngeſt Son of the Land in. Fee, and afterwards the Husband dies , | 
and the woman ſurvives, and afterwards ſhe dies before any Entry 
her made into the Land, and further, finds the .Lefſor to be the eId&t 
Son of their bodies, and that the younger San enfeoffed' the Defen« 
dent 3, and afterwards the eldeſt Son. entred- into the Land , and 
made,a Leaſe in the Declaration, -and: whether the Entry of the 
eldelt, Son was lawtul ox nog was the queſtion upon: the Statute of. 
32 H. $. that Fines ox Feoffments/made by the'Husband, &c. during 
coverture be, or make any . diſcontinuance, &0,' or be hurtful to- che 
ſaid. Wife, or her Heirs, and Sir Edward Cokg held, that the Heir is 
not barred of his Entry by the Statute. 


Acy, verſys, Knolis , Trin,. 6 Jacobiz. votule'2971, + An Ejetment 4 verbal a- 
XL .. brought, the, Detendens; pleaded norguilty,/ and the Jury found yo 1m 
it ſpecially, apd the queſtion is upon-tlie Words-of the Will , verthrow © 
to wit, and I give to Katharine my Wife , all the Profits of my ** Will 


S 2 Houlcs 


% 
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The mif. Flouſes and Lands lying and being in the Pariſh of Biling, and L, ats 
the Town Certain Street there called Broke-fireet, and the Jury found that there 
not burtful was not any Village or Hamletin the ſaid Countycalled Biting, ang 
that the Land ſuppoſed to be deviſed lieth in Byrling-ftreet 3 no mans 
verbal averment ſhall be taken, or admitted, to be contrary to the 
Will, which is expreſly ſet out in the Will. If 1 have two Thomaſe, 
to my Sons, and give it to Thomas, it (hall be intended to my youngeſt 
Son, becauſe my eldeft Son ſhould have it by diſcent , the Will wz; 


held by all the Court to be good. 


Property of [_]] Elam verſus Ley, Trin. 7 Jacobi, rotulo 2718, A ſpecial Verdid 

_ _ in an Ejetiione Firme, the Queſtion was upon the words of the 

beyance, Will, which were, that her Husband had given all to her, and nothing 
from her, and whether theſe words imply a conſent, and ſo an Agree- 
ment to the Deviſe of the Husband or no. And Foſter, Warburta 
and Walmſley held that it was an Aﬀent 3 but Sir Edward Coke wasof 
a contrary opinion : and note, ſhe was made fole Executrix, and ſhe 
proved the Will, and Juſtice Foſter held it to be an Aﬀent in Law, 
The propesty of Goods cannot be in obeyance, they muſt be in the 
Executor, Adminiſtrator or Ordinary 3 and Warburton held, that the 
words made an Aﬀent, and ſaid, that when the Bond is dclivered to 
one to the uſe of another, until dif-aſſeut, it is his Deed, but when 
he diſ-aſſenteth, then it is not his Deed, Ab initio: it a Leaſe be 
given by will to divers, and one of them made his Executor, in this 
Caſe the Executor muſt make his ſpecial claim, elſe he muſthareit xs 
Executor: And Sir Edward Coke held, that the general Entry, and 
proof of the Will is no Aﬀent, the muſt fir have it an Executor, be. 
fore ſhe can have it as a Legatee, a Legacy is waveable : but if the 
Law work it in me whether F wil} or no, then I-cannot wave it, and 
therefore he held that (he ſhould cnter ſpecially, 


Difference Olles verſus Maſon, Hill. 6. Jacobi, rotulo 2613. An Ejement 
—— ; brought,and the Queſtion grew upon two Cuſtoms : one was, 


and cuſtom. that the Copy-holder for life may. name to the Lord of the Mannor 
who ſhould be his Succeſſor in the Copy-hold ; and the other, that 

the Copy- holder for life, may cut down all the Trees: growing upon 

the cuſtomary Land : And the third Queſtion was, whether the {e- 

cond Leſſee of. the Mannor may take advantage of the pretended 
Forfeiture for cutting down the Txces3 by the Law a Copy- holder 

ſbal! have hopſe-boot, fire-boot, and hedge-boot , and Common of 
Turbary to burn in his houſe, but he cannot ſell them. Copy-hbolder 

by Cuſtom may. name. h$ Succeſſor, and If the Lord refuſe to admit. 

* him, the-homage may ſet a reaſonable Fine, and ſo he ſhall be admit- 

ted.. The Leflke of the Mannor may take advantage of vhe Fort 

ture. 


yy 


—— 
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_ the ſervant hath no intereſt in the Land... 
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turs, but in this Caſe it is no Forfeitune, and the Copy-holder may 
cut down Trees, for he hath a greater Eſtate than a ſole Tenant for 
Life, becauſe he ſhall name his Succeſſor ; A Preſcription goeth to 
one man, and a Cultom to many 3. and Judgement fos the Defen» 


dent. 
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Aſon verſus Stretcher, & alios, Paſch. 7 Jacobi, rotulo 606. An 
M Ejc&ment brought for the Mannor ot P. it was held by the 
Court, that the conſent of a ſervant in the abſence of him who is poſ+ 
ſcſed of the Term, ſhall not out: his Maſter of the Poſſeſhon,becauſe 


. . . . d = 
on brought upon an Eje&ment, the Plaintiff was non-ſuit vp- 12"jemites 


on his own Evidence, becauſe he declared upon a Demiſe made tor ior —Y 
three years, and it was confeſſed by the Plaintiff, that the Lands were {\t ticeng 
Copy-hold Land,and that the Plaintiffhad not licenſe to demiſe them or cuſtom. 
for three years, neither could he prove, that by any cuſtom he could. 
demiſt them for three years without a licenſe, and ſo the Lefſor- was- 


taken for a Diſſeiſor by the opinion of the Court. 


per, on verſus Freſowater, Paſch; $ Jacobi,rotulo 2742, An Ati» Copy-hotd 


"\ Aﬀe verſur Randal, Trin, 9 Jacob. rotulo 3299. An Ejectment recrq of 
brought againſt Randal and his Wife,the Ejement made by the —_— 

Wife, and not guilty.pleaded and tried 3. and it was moved in Arrctt tyerou. 
of Judgement, becauſe the Iſſuewas pleaded in this manner, Et di- 
exnt quod ipfi in nullo ſunt culpabiles, &c, And the Eje&ment was: 
made þy the woman alone, and ought to have been, that ſhe was not: 
guilty, and upon examination of the Plea-Roll and- Record of Nift 
prins, it appeared to the. Court, that the Plea-Roll was right, but the 
Record of Nifſt pris miſtaken ; but Serjednt Barker ſaid, that at the 
time when the Record of Nyft prins was tried, the Plea-Roll agreed 
with the Record, and was afterwards amended ; and Waler the Pro- 
thonotary confeſſed, that he amended the Plea-Roll, as upon his pri- 
vate examination of the Roll, but without notice that there was a Re» *® 
cord ſent down to try that Iſſue, and therefore the Court ordercd: 
that the Record of Nifi prius ſhould be amended according, to. the. 
Plea-Roll, which was done accordivgly.. 


Ats verſus Chitty, Trin, g Fac. rotulo 2151; vel 2151, An Action of 
jeRtment brought, the Defendent-pleads a concord with ſatisfa- COard 
Qion in Barr,the Plaintiff demurrs;and it was held by Finch and Foſter &ion 2 good - 
a good Plea, becauſe the Aion: is not only in thereality,for he reco- j,g2 mt” 
vers damages and poſſelhon, which are new Chattels. Secoudly ,, be- 
cauſe. the Defendent pleads the fſatisfaRion as in diſcharge _ | 
Action. 
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AQion and'all others,arid ten —_ forrefis, Warbirtr of the fainl 
opinion, and he.vouched the lik cafe ſatisfaction is good. Plea ini 
Duare impedit whenein.a man vecovers 'the preſentation : And Cob 
ſaid, that in all AQtions wherein Money or Damages are recoverable, 
as well wherein the Defendent might wage his Law, as wherein he 
might not, it is a good Plea, Paſch, 3 Jacobi, rotuls 1033. Eden arg 
Blake: but in'm where one Free- hold' or Inheritance is recover. 
able, concord. isno Barr, and in Dower recompence in other Lands or 
Rent is no-Barr,but by petition in Chancery : But Rent Iſſuing out of 
the ſame Land demanded is a good Barr; and in all Actions f oo vi 
& armis wherein Proceſs of Oatlawry-lies'by the common Law con. 
cord or an Award is a good Barr, 38 H.6. title Barr : fatisfaQtion in 
Treſpaſs by am Eſtranget is a good Barr,although it be without notice 
of the Treſpaſlor, by the opinion of thei'whole Court, 


Miſconre)- ( "Raddockiverſus Jones, Trin, Jacobi, rotelo 2284. An Ejcament 
py uh ty brought, and declares upon' a' Leafe made by I. Cotter Knight, 
is, & belped the Defendent pleads not guilty, and-makes a challenge, and praysa 
we, Venirefaciarto the: Coronets, becauſe*thie Sheriff is couſin” to the 
- Lefſor's Wife, which-isinot a/principal'challenge; but by -favbur,and' 

after a Trial ard Verdid& it was amended in Arreſt of the Judgement 

becauſe it was miſtried, and' Barker vouche Cate in the Exthequer- 
Chamber, in 43 EL- upon” a Writ of Error , between Higgins atid 

Spicer, upon a Venire facias, awarded'iiri the like manner, andit was' 
adjudged: to be:miſtried , and ther ſt''wis- agreed that 'miſconvey- 


ance of Procels'is;; where one W it-is-awirded in'place of another to 


an Officer which of rightovght not to'execute that Proceſs, and he 
returns-it, this is helped after a VerdiQ by the Statute. But if a Writ be 
awarded to an Officer who ought not to execute that proceſs , and he 
returns it, this-is a miſtriat and not helped by the Statute 3 and War- 
burton id, that. Dyer: foliog67. To the contrary is not Law,'two Te- 


nants in Commonoyn ina Leafe-tor years to bringan Eje&ment, arid 
declare, that: whereas they did demiſe the Tenerivnts and it was held. 
* naught,for it is a” ſeveral Leaſe of - moieties; and ifthey had declared, * 
that one of them had demifed- one moiety , and the other another * 


moiety; it had:been good.--- 


Aﬀeme co- WW 1fon verſus Rich, Poſca, .44 Eliz, The Husband and Wife 
_— joyn in a Lcafe by InUefture4o A.' rendring Ren, and this is 
rer of At. for years,and make @ Letter of Attorijey to feal and detiver the Leaſe 
27,22 9 upon the Land, which is done accordingly A. brings an'EjeQment, 
Leaſe upan and declares upon'ia Demiſemade by the Husband ard wite, and up-' 


the Land. 


on Evidence-to the'Jury/ ruled by ' Popham,' Fen? and Telverton ,” 
thatthe Leafe'did nov maintuitithe* Declaration;for a Worrian Tovert 
xy could 


{ 
1 
| 
1 
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could not maky 4 Fetter off Asorrey ,. to: deliver: a Leaſt open ee 
Lid, alibough Beot was referved by the Leaſe, ant fo the Warrant 
of Aitorney is meexly. void, and the Leaſe is only*the Leaſe of the 
Puband, which 15 not mage good by the Declaration, by the opinion 
of the Court, ps 1 


Tretton verſus Cuſh, Taſch. 1 Facobi, I. L, leaſed a Rouſe for four- 
ſcore yearsgin which Leafe there is one Condition,that the Lefſce 

his Exccutors, and. Atligns ſhould - kcep.andi maintain» the Houſe in 
rcparation, and if upon lawtul warning givari by-the Leffor, his Heirs: 


_— and Aſligns, &c, to enter ; the Leſſee tor tourſtore: years: Leaſes the 


Avuſe to A. for thirty years 3 avd A. Leaſes it toHilmore tor-tfteen: 
years 3 the_Allignce;of the Revertian came co the Houſe , 'and ſeeing: 
it in decayQare warning to Welmpee: then-polteſfed of i that-Houſe to 
repiair it, which was not dane within fix. Moneths; by reaſon whereof: 
the Allignee entred for the Condition broken, and upon a Not guilty: 
plcaded,-the matter before recited was found by a ſpecial Verditt , 
and adjudged againſt Sir Wliars, Wade the Athignee- of the Rever» 


tion, for the warging,given to {more torrepair, who was but arr uns? - 


der tenant, was not good; for he was not Athgace ofthe term ,-nor”* 
had but a petty intere(t under the grand/Leaſe;upon whom. no Attors* 
ncy could be made for the Rent, nor any AQion 'of Waſte brought 
again(t him, for there wanted the immediate privity: and im this Cafe” 
there is adifference to be taken between a 'Rent and Condition for-re<* 
paratious,for the Conditian js meezly:collaterabtothe Land,ind meer-' 
ly perſonal, and-thexefore warning, is: not of neceſlity tobe given at the 
Houſe, but notice of, Reparations ought to. be givents the-perſon'of 
the Leſſee, who had the grand intercſt.- Anda diffetence is to be- 
taken between a time gertain in which a thing is to be done,and a time 
incertain 3 for.in the Cale of Rent reſerved-ata day icertain; Demand' 
thereof muſt be made.upan the Land-only4/ becaule-theLand is the. 
Dc<btor z for Pophan ſaid, that. it the Leſfor ſhoiild® cores and des 
mand his Rent, and there ſhould':meet with L. $. a ranger,” and” 
ſhould ſay to 1. S. Pay me my Rent, this is no good Demand of the 
Rent, having miſtaken the perſon who is chargeable with it : bur in 
this Caſe one, general, Demand of Rent, ,without reference to any 


perſon who is not chargeable, is good... And hewas of opinion,thatif-: 


a man leaſe Land, rendering Rent for: a year} whenſoever the Lefſor. 
ſhould demand jt,. in this Ca(c/the Lefſor come and-demand_it- before 
the end of the, year, his. Demand upon the Land-is not. , except 


the Leſſee, be ,thexe alſo z for the time being incertain, the Leſs When 2 de-- 
for will depand itghe ought:to give netieczocthe Leffee:of it. And 2nd hell 
the Leflop.comg tg the Leficeun perſon;and demands the Rent; yetir the verGn ,, 
is not lulliciept for akhavghivoticeisac begivencheLaKatio perfor, 305! 

. , yet Land... 
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-A Leaſe 
made to 
. three for 


their lives, 
with aCove- 


nant that 
the Land 
ſhould re- 


main to the ter for their lives by Indenture 3 and by the ſame Indentu 
SUCV1YOT 


th-m for 
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Attions in Eje@ ment. Partl, 
yet the Land is- the Debtor, and therefore the Law ties the Leſſee 


to the Land,asto the place in which he ſhall be paid 3 but if the Leſſoy 


liay until the en&of the year, then the Leſſee at his peril ought © 
attend upon the Land to pay it, for the end. of the year is time ot pay. 


” nent preſcribed by the Law, which was granted , and Judgement 


was given for the Plaintiff. 


(Lk verſus Sydenham, Paſch. 4 Jacobi. An Eje&ment brought 
by the Plaintiff of a Leaſe made of Land by P, and B. and Not 
uilty pleaded; and the Ewiderice of the Detendent*s part was by rea- 
on of a Leaſe of the Land in Queſtion, ride by the Abbot of Cleere, 
before the Diſſolution, to FW. D. and Fe. his wife, and F. their _ 
the Ab. 
bot covenants, grants and confirms to the three Leſſces,thaf the Land 


oinety years, ſhould remain to the Aſſignee Of the Survivor of them for nincty 
- os ce years 3 Fr. ſurvived and took to Husband one Hill, who the 20 Elis, 
Survivor. grant their Eſtate for life to F.S. and all their intereſt in the Re- 
mainder, and all their power tor all the Termy and this by mean Af. 
fignments came to the Deſendent 3 and whether any intereſt paſſed 

in Remainder by the Leaſe of the Abbot was the Quettion 3 and by 

all the five Judges it was held to be a good intereft in poſhbility, and 

to be reduced into a certainty inthe perſon of the Survivor z as where 

Land js given to three, and the right Heirs of the Survivor, this is 

good limitation of the inheritance preſently, but it is in expeQancy 

until the Survivor be known, - for then the Fee is executed in him. 

And Popham vouched a Caſe in his experience, 17 Eliz. in which 

Serjeant Baker was of Counſel, and it was a Leaſe which was madeto 

Husband and Wife for life,and for forty years to the Survivor of them, 

the Husband and Wile joyn in Grant of this Interelt : and although it 

be certain, one of them (hall ſurvive, yet the Grant is void, becauſe 

at the time of the Grant thete was not any Intereſt , but only a pol 

ſibility in either of then :. and although in the Caſe in queſtion the 
Remainder is not limited w any of the three Lefſees, but to the Af- 

ſignee of the Survivor z yet the Court was of opinion, that this was 

not a bare nomination in the Survivor to appoint what perſon he 

pleaſed, but a Term and an jnterclt 3 and Popham took this difference, 

if a Leaſe be made to -F.S. for life, andafter his death to the E-xecu- 

tors and Afligns-of F. $: this isan intereſt in 7. S.to diſpoſe of it, but 

if it had been limited to F. S. for Nife, and afterwards to the Executors 

and Affigns of FD. here this is a bare power in F. D. and his Exe- 

.cutors, becauſe: they are not parties or privics to'the firſt intereſt; 

which was agreed ; and it wasalſo agreed, -that whether it was an 

intereſt,- or a word of nomination, it was allſaved to the party by the 


Statute of 31 H. $, of: Monaſtcaies, which gives the Houſcs diffolved 


to 


—_— ——_— Sins 
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then And the. Abhpt was charged with thepower gived by him 
elf, and fo was the King, | Which marks); 351 1 bs 4 nth 


WW 44 verſus Wilingsby, Poſch. 5 Jacobi. The Biſhop of Exctter 

in the time of Hz, by his Deed gives Land, &ec. to Nich, Tar- 
vr, and to S, his Coulin, in conſideration of ſervice done by Turner, 
and for other conſiderations him moving, to them, and.to the Heirs 
of their bodies, and dies, They have Iflue /Jo. and Wwlliam. N.T. dies, 
and Sybil marries Clap, and they alien the Land to: Fobwin Fees Sybil 
and fr levy a Fine to Walther in Fee of the Land. * And afterwards 
Sybil infeoffes William her younger Son, who infeoffes Willingsby, Fo. 
"0 and leaſcth to;eltber. - And Willingsby for-the' trial of his 


T $a Leaſe to Word, whodeclares. of {p many:Acres jri Sutton 
C And the Jury-upoh a not guilty pleaded found by the ''Ver- 
did that the Biſhop gave 'the Tenements aforefaid by his Deed , the 
Tenor of which Deed follows, &c. And by the Deed -.it appeared 
that the Lands did lic in Little Sutton within the Lordſhip of S»tton 
Cofield, | And notwithſtanding the Plaiutitf (hall-recoves. Fox prft it 
way held nat to be.any Joynture withigthe StatuteoE 41 Hi7, for it 
is not any ſuch; gitt as is intended by che Statute; dor the Biſhop! was 
not any Anceſtor of the Hughand, and the Hushand took nothing by 
that, but it gyas a voluptary recompence-given by the: Biſhop in -re- 
ward of the Service paſſed, And the Statute. intended a .valueble 
conſiderations) | Apd allo the Biſhop might welliatendic for the Ad- 
vancernent of the Woman, who apprared to beghe Coulirto:the Bi- 
ſhop. And:Tonfield held jt; the Woman were a'iDonee;, within the 
Statute of x 2. H, 7. ſhe:could+be.but fora;moiety, forthe jriftrwas be< 
fore the maxriage, and then they took: by moyetits.; And the Baron 
dying firſt, the Woman came not to any part by the Husband; but by 
the cqurſe ob Law as ſurvivor. But1qaere ofthis conctit,for-ite other 
Jydgesdid nbt allow it, And(ccoondly;they held thattheFine of Fo, 
the-c}der Son, and of Syb4l.leviewto Walther deſtroyed the entry of 


0. and Walther, For although in truth the Finc paſſed nothing but von 


makes the 
rat 


by concluſion, yet F the Son, and Walther bis Conuſee ſhall be eftop- 
ped: to claim any; 

not have any new right, but Fo. the Son upon whom:the "Land was 
Intailed is barred by the Fine, Thirdly, although upon. view of the 
Decd made by the:Biſbag; the Laud,wbichi by:tlis Declaration is 1aid 
tp, be in Switen Cofield, by the Deed appcars:to be in Little Sutton, yet 
this js helped by the Vagdicty; by whichit is found cxpreſly chat the 
oy > x4 the' Lands within written; ad therefore being fo preciſe- 
ly toupy, the Peed-4s not mantetialy i Which mark; 1.6: 1! 1, 


ing by way of torfciture againſt that Fine on the good, which 
wWomgn's part, then apy :title:acoruing after the Fine: | For they ſha}] 2><rviſeis 
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naught. 
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Ademandof F 7 Nopiteſis Pier Jemelch, Paſe 5. Focebi, An Ejedtment broy 
_—— nt K fot Lands .imWixcombe; which were-the Deans and Chaptarg 


y kg Chicheſter z and in this caſe it was agreed by rhe whole Court, that i 

tobeinthe it be a Corporation by preſcription, it is ſufficient to name them 

moſtopen that name they arecilled.” ''And zhe-Court held, that if a man; dg 
mands Rent upon the Land, to avoid a Leaſe upon a condition , the 
Demand ought to-be/made in the moſt apen place wpon' the Lad 
The Deznand Chaptet: of Chirbefter made a Leafe to-Dne Raunce.the 
Leflec of .the: Defendtent of »Lands in Hictomberendring Rent Pay 
able at the Cathedral Churcvof Chicheſter, upon ſuch a conditien : it 
was agreed 'by the whole Court, that the'Demand ought to be made 
in the Cachiedral Church of Chicheſter, although it was of the- Lang 
leaſed. ' And the:Degtiand\ ought to be made gt the Setting 
Sunthe laſt inflanc of thatday, and when he made his De 
ought to ſtanl ill; and:not walk up-and down; for the Law dif 
allow of walking Demands : as Pophem: ſaid, and he onghtto makey 
formal Dematd. .. And. becauſe thoſe, whom the Dean and Chapt 
did ſend tor make the Demand of Rent faid , Bear witneſs, we we 
come hitler 20 demand and reveive ſuchiRent, it -was held by'the 
Couit, ttiat fach a Demand 'wasnot good: / And they held the De 
mand-ought tobe madear rhar part of the Church'where the gray 
eſt ayd\moſi going ins: And in.this cafe .it was fail - by Pouphan, 
that if a man makeaLeafeto-one for years to commenctgt'a day to 
come,'and then he Leaſe ro;another tor years,-rendring Rent wpon 4 
condition $0xxdmmentepregatly 3 atid he enter : and the tirlt: Leaſe 
commence; 'knd5he enter, -theRent,. andicondition reſerved: upgn 
the ſecondi.cafeis ful; d;:iA' nur Eeafes! for ' years: tendring 
Reovt, andafter he: th/ to atortier'to commence” at the day't6 
come, .and- the firlt. Lefſee attorns, the ſecond ſhall-not--have the 
Rent reſerved upon the firſt. Leaſe, by Popham; but he doubted of it 
And Pofhhamand: Torfield held, none: contradicting ,” that the Lettei 
of Attorriey aac by the Deanand \Chaprer to demand' their Rent 
was not: good, becauſe theerces of gtorney was to'make a' gener] 
demand on-aty paxtvf the'Ednd; which the Dean and” Chapter hal 
Leaſed. And that:ought to have been ſpeGial only for that © Land: 
And ſecondly.jit wits to demand-Rent of any perſon to whom they 
had made a Leaſe.) And! the Lerterof Attorney ought tobe particys 


lar, and not genterabot- any; perſon. | | 


' ( 1 nOquiftuonily .\ if - Jobs 1718 ; 
7] Ompſon verſus £aler Micb. 5. Fetobi, The Plaintiff decates up 
Afterani®- -*, on a Leaſe df Ejectment made by Robinſon and Stone of one Mcb 
not pleadin ſuage, and forty Acres of Land, in'the Parillwof Store in the "Coun 
a>atement. ty of | Stafford} The-Defendent:imparled Trial another Term, and 
then pleads that withinthe Patiſh of [Srowr there were'three _— 


pa 
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4.K. and Cs | And becauſe the Plaintiff' raths (not ſhewved'in Which 
of the: Villages the Fand lies, fedemanded Judgement of the Bill, &e: 
And'the Plaintif-demurred' upon this Pla 3 and” adjudged for (the 
Plaintiff For firſt, aftcr-an Imparlaxce- the: Defendent emmnot plead 
in abatement of the Bill, forhe hath admitted of it tobe 'good by his 
entring into:defence, and by his Imparlance.” And fecondly, the matter 
of his Plea is not good, becauſe the Defendent heth tnot ſhewed! in 
which of the Villages, the Houſe-and forty Acres- bf #24 did tye; 
and that he ought £6 have done. - For where a ads in abare- 
ment, he always ought to give to the Plaintiff a Writ, which 
mark. Arid the whole Court held that this Plea wis not #n Bar,but 
that he ſhould anſwer over. And-JWWiliams Juftice took-this Vee, 
that when a man demurrs upon 4 Plea in abatement ;/'and. -he 
goes'to iſſue upon it, tor if®they deſcend toiffue upon ſuch a Plex,and 
it be found againSthe Defendent, it is peremptory, and he (all loſe 
the Land : but upon demurrer its not peremptory, but only to an- 
ſwer over, Which mark. | 


Orkley verſus Granger, Mich. 5 Facobi, An Eje&ment —_ 
fr vwn Meads had certain pe Oc, And upon a+ 

cial Verdi&., © The caſe was one Hen, Wells, and his wife were 

of a parcel of Land to them, and the Heirs of their bodies : 
as for the joynture of the Wife, the remainder to the Heirs of the 
Husband in Fee, the Husbaind bargain#® and fells the Land to Stamp 
and his Heirs in Fee. And aft the Husban@ and one Winer 
levy a Fine of that Land 'to another who grants" that Land back 
again to Winter for one month, the remainder to the Husband and 
Wife, and the Heirs of their bodies'to be begotten, the remainder to 
the Husband and his Heirs. The Husband dies, theWife ſurvive, 
and tnakesa Leaſe to the Defendent for ninety nine years, if ſhe 
ſhould'ſo long livez the woman dyes, and the Plaintiff claims under 
the Bargaince: and in this caſe two' poirits' were debated, Firſt, 
what Eſtate paſſed to the, Bargainee, and Pigges of Lincgl»s-Hux, 
who argued for the Plaintiff, that the Bargainee had a Fee- ſimple de- 
terminable, which iſſued out of both the Eſtates , as it was held by 
Periam in Alton Wood's Caſe And he faid that the Prochmations up- 
on'the Fine are but a repetition of the Fine, as it-is held 'f@ Bendlow's 
Rep. put in the Caſe of Fines in Coke*s 3. Rep. ' And ſte & pode Caſe, 
for then tor the ſame cauſe the Iſſue in"Tail is bound, although the 
Fine be Tevied by the Husband alone byghe Statufe 'of the 4 H. 7. and 
32 H. 8. becauſe he cannot claim but as Heir to the Father , as well 
as to. the Mother, and therefore his Conveyance is bound : and ſee 
16.E. Dyd. 332. Husband/and Wife Tenants in ſpecial Tail. The 
Husband is attainted of Treaſon, and executed having Iſſue,the Wo- 

T 


2 man 


r3y 


22H.6,6. 
Foxlie"s Cale 
$5 Rep. itt. 
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man gies; the fue ſhallneverthave the Land:- And if Husband'and 
Wife: /Tenants-in ſpecial Tails: 'And the Hiisband levies a Fire tohis 
own uſe, and deviſes the Land to his-Wife -for- like3/ with' remain, 
der qver rendring Rent.the Husband dies,the Woman enters, pays the 
Rent, and dies, the Iſſue is/barred for two cauſes : firft by the Fine 


which had bazxed the Conveyance:.of the! Intait:. ſecondly by the 
- Regitter waved by his Mother; 18 Eliz, Dyer 53.1.5ce 5 H.7. Ati 


Thorp-and TarraPs Caſe, Sccondly, the'Leafſe made bYthe Woman wy 
determined by hex death, and it was ſaid that'the Woman had nat 
any quality of- | i Tail, but only ſhe: might take the profits 
during hergife Within: the Statute of '11 H., 7. And when (hedig 
the Efjate is deviſed. See Anſtin's Cafe; ' Docor Wyat Tenant in tail 
lad 3 y6ars, and died without Hſuc,the Leaſe was determine, 
See þ ifof Tlie, title Execortors:; And 3 1:M, &.Dyer: Where a Biſhop 
wade 3;Leaſe for years, and afterwaxds makes another Leaſe to one 
of the Leſſees, &'c. And Fleming iMd;that if the Woman furvived x 
under Tenantin ſpecial Tail, and made*a Leaſe for 21 years, it is 
out of the Statute of 32 H. 8. and fo it was adjudged in Watr's and 
King's Cale...;-,-\ |, > 2-4 | > 


8s 20900 HIA 2 bes i !! | | 
* Avg perſis Alexander, Hill,'5- Facobi, The Plainitiff declares in 
Eje&ment upon a Leale made to: him by: Mary Planter for three 


waoerle & years, the Defengent ſys, &c. that the Land is Copyhold Land & 
naught, 


"the Mannor of H,in Nerff, w 


of the Queen E/iz; was ſciſcd in fee, 
and. long time; before! the LeffGr hadiavy thing there in Court ſuch'1 
day; that F. $. her Steward'at the Court, Or.' granted the Land to 
the Defendent-by Copy' in- Fee, according to the cuſtom, and {6 
juſtifies his Entry upon the Plaintiff, The Plaintiff: reptics and fays, 
that long time before the, Copy - granted to-the Defendent., to wit, 
at a Court of the;Mannot held fuch a day, the 43 E/iz. the Queen 
by Copy, Fc. granted the Land to the:Leſſor for lite , according to 
the cuſtom; by force whereot-heentred,, and made a: Leaſe to the 
Plaintiff, The Defendent by. way of rejqynder maintained his Bar, 
and traverſes: with that the Queen at the Court of the Mannor by 
7.8. her $teward, ſuch a day; Oe; granted-the Land: to- the Lefſor, 
and upon this.the Plaintiff demurred-in Law. generally. And Th 


verton movall that the Traverſe was good in this Caſe upon the day, 


and SteFard: :- and-the difference is where the at done. may. indiffe- 
rently be ſuppoſed to be done vn the one day or the other:, there the 
day is not. traverſable; as in gþe Caſe of a Deed made ſuch a day, 
there the day. of a Deed, is not traverſable, for it paſſes by the livery, 
and not by the Deed. And the livery is the fubſtance, and the day 
but abundance.. 10 E.4. And the Law 4s the ſame if the day in 
welpals, wherein the day is,not trayes{able,” For although it be done 


a upon 
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upon anothefday it is not material. But.'when a man makes his 
ticle by an-eſpecial kind of conveyance, as in this caſe, the Plaingiff 
makes his Title by one Copy, thereall that is concerned in the Copy 
is material, and the party cannot depart from jt, for he claims not 
the Land by any other Copy but by that which is pleadgd , as is in 
the 18 Hen. 6, 14. where an Acton is brought for taking his Ser> 
vant, and counts that he by Decd retained. with him. his -Servant He 
4 in one week, jn ſuch a caſe it isa good, Plea tor the Deten-» 

to fay, that the Servant was retained by him fſuch-2a day after, 
without that that thePlaintiff did retain' him the Monduy. And 
the Law ſeems to be concerning Letters Patents, wherein the day and 
place are traverſable, being .the ſpecial conveyance ot the party: 
troni which he cannot depart. And alſo it ſeems that although the 
day in the, prmcipal caſe be traverſed , yet the Statute of 18 Eliz, 
of Demuzrrers aids it,.it being but a general Demurrer, and the day 
bcing only matter of form. But thagghole. Court wer@ot opinion, 
that the day was not- traverſable in this caſe. For the Queen grant- 
ing anancienter Copy to the Plaintiff's Leſſor then to the Detendent, 
and the Travefſe ſhould have b&n without this, that the Queen did. 
grant if: manner and ferm, &e- to the Plaintiff's 'Lefſor, and the caſe 
is the ſame io the Letters Patents , for. there the traverſe ſhould. 
be without this, that the Queen granted in manner and form, &c. 
And the day. and place (hall not come into the*raverſe. But 
Juſtice Fexnor was of a contrary opinien, for the Reaſon delivercd by 
lelvertan before, and- he alſo, ard the Lord chief Jultice held it to be 
holpen by the Statute of 18, Elzz. for it is but matter. of form, For 
if the Jury.find-a prior grant-of the Queen.to the Plaintiff's kaſſor,al- 
though-it- be at another Court, it is ſuthcient 3 and ſoby conſequence 
the day is not. material in ſubſtance ;. which mark. But Willians Jyp 
ſtice, and the reft held: the traverſe to be naught, for by that the Jory. 
ſhould be bound to tind the copy ſuch a day-by fuch a Steward, which 
ought not to be, and-that it was matter of ſubltance not. helped: by. 
the Statute of 18 Eliz. 


T)-» verſus Bois, Hill, 5 Jacobi, An Eje&ment brought for 2 1, c..... 

Houle in Loxdon, and upon not guilty.pleaded, thg Jury found L:nex pa” 
a-ſpecial Verdict; And the caſe was, Tenant in Tail of divers Meſſu- *7 be del 
ages in Londo!, 7; Fanuavy, 44 Eliz. bargains and {cls the {aid Houſes bergain and 
to f, $. and delivers the Deed from off Be Land the 8, of January {3 withour 
the ſame ycar. Indentuzes of: Covenants were made; to the. intent to 


have a perlect.recoveryſuffercd of thoſe houſes 3 and; the niath ot 


afanuary after a Writ of -right is fucg in Londev for. thole Meſſuaggs, 


returnable at a day to come. And the tenth of - Jerxary the fame year 
the Tenant in Tail nfakes livery. aud {cilin.to- F, $, of one of thoſe. 
Houles- 
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Houſes in the name of all. And the other Meſſuages were in Leaſe f64 
Yegrs, and the Leffees did not attorn, And the queſtion' was, if the 
Mcſſuages paſſed by the bargain and fale or by the livery. And i 
was adjudged that they paſſed by the bargain and: ſale. And Telver. 
tou took a difference between ſeveral conveyances both of them Exe. 
cutory, and where one of*theim is executed preſently, as in Sir Row. 
Hd Heyword"'s Cale, where divers Leaſes were given, granted, leaſe 
bargained, and ſold todivers for yearsz the Leſſecs were at el 
whether they would take by the bargain and fale upon the Staty 
27 H. $. or by the demiſe at the Common Law. But otherwiſeit i; 
if one be executed at firſt, for then the other comes too late, as it isin 
this caſe; for by the very delivery of the bargain and fale, the Land 


[HY 


| tby the cuſtom 6f London paſſes without Inrolment , for London ix 


An Eje?. 
ment will 
not lye 4e 


aque curſu, 


excepted, and this cuſtom was found by the Verdi. And. therefor 
it being executed, and the conveyances being made perfe&t by the delj 
very of ed without any ggher circumffances,the livery of ſcifin 
comes too late; for it is made to him that had the Inheritance of the 
Mecſſuage at that time. And the poſſeſhon executed hinders the poſ- 
ſetlion executory, for if a bargain and ſale be made of Land , and be 
fore Intolment the bargainee takes a deed of the ſaid Land, this hin. 
ders the -Jnrolment, becauſe the taking of the livery did deſtroy the 
uſe which paſſed by the bargain and {ale which was granted by the 
Court. Andmanother reaſon was given, becauſe it appeared that the 
intentof the parties was to have the Land paſs by the bargain and 
ſale; becauſe it was to make a perfect Tenant to the Precipe, as; 
pears by the ſubſequent as, a3 the Indentuxes , Covenant; and t 
Writ of- Right, &c, All which will be made frofirate, if the livery of 
ſeifin ſhall be effeQual :- and when an AR is indifferent , it ſhall be 
en moſt nearto the parties intents that may be: if a man hath i 
Mannor, to whichan advewſon is appendent, and makes a Deed of 
the Mannor with the appurtenances; And delivers the Decd, bur doth 
not make livery of ſcifin, yet now although the Deed in it (cf was 
ſufficient to pals the Advowlſon, yet becauſe the party did not intend 
to paſs it in peſſe, but as appurtenant, if the Mannor will not paſs ,gv 
more ſhall the Advowſon pals alone as it was agreed, 14 Eliz. in A- 
drevws's caly Which mark. And the whole-Court gave Judgement 
accordingly, that the Defendent who claimed under the bargain and 


ſale, ſhould enjoy the Land. , 

mm verſus Thomas, Mich. 6 Jacobi. A Writ of Error was 
brought upon a Judgement given in Ej«&ment in the Court of 

Carmarthen, and Telvertox afligned the Error, becauſe the EjeGmeny 

was brought de aque cxrſu, called Lothar in L. and declarcs upon a 

» Leaſe madeby D. de quedam rivulo & aque curſk; And by the m"—_ 
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of the whole Court the Judgement was reſerved, for:riunlus ſex aque 
exrſs lic not in demand, nor doth-a-precipe lie of it ; nor can livery 
and (cilin be made of it, for it cannot be giyen in poſſeilion;, but as it 


appears by 12 H. 7. 4- the Action ought to be of ſo many Acres of ' 


Laggeyvende with water : but an Ejectment will well lye of a tang, 
for 2” precipe lies of them. and a Woman ſhall be indowed of the third 
part of chemzas it js 11 E. 3. But if the Land under the Water or Ri» 
ver do not pertain to the Plaintiff, but che River only, then upon a 
difturbance his remedy is only. by Aion upon ghe Caſe, upon any dis 
verlion ob-it, and*not otherwiſe, @uoll ita, 


VA Iſou verſes Woddel, Mich, 6 Jacobi, The Grand: father of a Ter -ant is 
the Plaintiff in an Eje&ment being -a Copy- holder in Fee, 3 ffficient 


CAor. "I 
dwell 
with rhe 
prerenjed 


himſelf never was admitted. The Grandfather and Father die, the owaer. 


made a ſurrender thereof to L, Foddellin Fee, who furrendred it to te 


che uſe of Margery I. for life, who is admitted, &e. But L, Waddell 


Son who is Plaintiff was admitted, and enters upon the Land : Mar- 


gery being then in poſſelſion, and the Defendent then living with. 


her as a ſervant. in thoſe Tenements, and: this was the fpecial- Ver- 


dic, and Judgement was given for the Plaintitf,, 'And the Court was- 


of an opiniongbat the Detendent was found to bea ſufficient Trel- 
paſſex, and Ejecor, though he be but a Servant to the pretended 
owner of the Land, becauſe the Verdidt found that the Detagdent 


did therg dwell with Margery. And in ſuch caſe hehad the true ticle, 


and had made his entrygmight well bring: his A@ion againſt Ma- 
tier or Scrvantat his cle&ion. And gerhaps the Maſtcf might with- 


draw-himſelt that he could net bearrefted. . And fſecondly-, it was- 


adjudged, that the ſurrender of 7, $.of a Copy-hold is not of any 


effc&, until F. S, be. admitted Tenant, And if FS. before admittance : 
ſurrender to a ranger who is admitted ,, that that,admittance- is ye that is 2 
nothing worth tothe firanger.. For. 7. 8; had ngthigg elf, and Purchaler oe 
© he could paſs nothing , and the-admittance of his Grantee fhall rh gnold, 
not by. implication be taken be to the admittance of himſclt 3 for Pit nor can 1 
the admittance ought to be of a Tenant certainly knowg to the Ste» to, 


ward, and centred ina Roll by him; and it was held, "that the right __ os 


and poſſethion remained {til} in bim that made the ſurrender, - and 
that is deſcended to his Heir, who was the Plaintif.- , And they took 
+ difference between an Heir, to whom» the copy deſcended, for- He 
may ſurrender betore admittance, and-it ſhall be: good 3 becauſe he 
is by curſe of the Law, for the cuſtom that makes him Heir to the 


Ekate, caſts the. pofſe{hion of his Anceflors upots him; but a m_ 
Bits 


to whom a Copy-hold is ſurrendred, hath nothing before- ad 
tance, becauſe he is a purchaſor, _ And a copy made' to: him., upon 


anothcr 


which he js admitted, is: his Evidence by-the.cultoun, m_ABSS: 
# " . ak 
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that he is not a cuſtomary Tenant, and fo he could not transfer x 
thing to another, and adjudged fo accotding to 24 Eliz.' 'Aldermay 
Dixie*s Caſe. 


[= md 


——_— BEael verſus Lull, Paſch. 7. Jacobi, The Plaintiff declares in by 
barement ment upon a Leaſe made by ye? nan of certain Lands, . Th 

__ "” Defendent pleads that before Fliz. had ay thing, one Martin Jamey 

was ſciſed in Fee of it; and had iſſue Henry James, and died {ciled,by 

reaſon whereof ..it defxended to H. F. as Son, and Heir; and that Flix, 

entred, and was (ciſed by abatement and made the Leaſe to the Plaig. 

tiff: and that afterwards the Defendent as ſervant to H. James, and 

by his command, &c. The Plaintiff by way of replication-confeſſy 

the ſcifin of M. Famer, And that he being ſo ſeiſed by bis laſt wil 

- in writing, deviled the ſaid Land to Eliz. th Fee,and afterwards died 

ſciſed, by reaſon whereof ſhe entred by. force of the deviſe,and made 

the Leaſc to the Plaintiff, and traverſe without that Eliz. was ciſed 

15. 4.7. by abatement in manner ard form, Ge, And the Detendent demung 

* * +5 upon this replication, and ſhewed for cauſe, that the traverſe wy 

not good, and adjudged for the Defendent :. for the Plaintiff by his 

replication necd not both confels, and avoid, and traverſe the abate. 

| menit too, for the Plaintiff made a title to his Leaſe byghe Will of 

his Anceſtor, and that proved that he entred legally, Ind not hy + 

bateryent, as the Defendent had ſuppoſed. And then to take a tr 

verſe over makes the replication vicious, For a traverſe ſhall not be 

taken, but where the thing traverſed is ifſualle. And here the devik 

is only the thing iſſuables Ang it was allo held that the traverk 

was not good -as to the manner of it, for he ſhould not have traver 

ſed without that, that he was ſeiſed by abatement, but it ought to 

have been without that, that he did abate; and alſo if the Plaintif 

had minded ve fully anſwered the Defcndent, h& ought to have 

took his t inthe very ſame words the Detendent had pleaded 

it againſt him, towit, without that, that he did cnter, and was feiſed 

by abatement, whichobſexrve. The Caſe concerned S, H. James 'to 

whom the Detendent was Tenant. 


The Bill a- QAnnders verſus Cottington, Mic, 5 Fac. + An Ejx&meiit brought of 
—_ two Houſes, but the Bill was only. for one, and it was filed. - And 
ef Error the Defendent by. his paper book pleaded to! both Mcſſuages 3. And 
preupht,and the Rollin Court,and the Record of. Nift Prize were #wo Houſes: 
Record was And there was a' verdict for the Plaintiff, and yudgenient entred , ac- 
—_— eqqding)y- And a Writ of Error was brought by the Defendent, 
and- before the. Record was . removed , the. Plaintiff moved the 

= Court that the Bill upon the.file might be amended , and made.two 


 Mcſſuages. And becauſe: the Defendent had pleaded two Meſſuages 


in 
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in his Anſwer in paper, and that the Roll and Record were according, 

it was reſolved b the whok Court, that the Bill upon the File ſhould 

be amended, and made two Mefſuages; for that Bill which made 

mention'only of one Houſe, could not be the ground of all the pro- 

ceedings afterwards 3 but it was as if no Bill had been filed and there- 

fore it ſhould be ſupplied, and ſo had been ſeveral times before the 

Record was renewed, Which obſerve, 

Tac Plaintiff declared in Ejement upon a Leaſe of an houſe, 10, 4 
Acres of Land, 20.Acres of Meadow, 20.Acres of Paſture,by the per nonende. 

name of one Meſſuage, and 10, Acres of Meadow be it more or leſs, roms the 

Je Dee 


and upon a not guilty pleaded, the Plaintiff had a Verdic, but moved 
in Arreſt of Ju | 

Plaintiff's own ſhewing in his Declaration; he gould not have Execu-» 
tion of the number of Acres found by the Veydi&a? for in the Leaſe 
there are bat 10. Acres demiſed. And theſe words more or leſs, could 
not in judgement of Law be extended to thirty or forty Aeres 3 for 
it is impoſſible by common ivtendment; and the rather becauſe the Land 
demanded by the Declaration is of another nature than that which is 
mentioned in the per xomen, &c, For that is only of Mcadow, and the 
Declaration is of arable and Paſture. 


Oor verſus Hawkins, Mich, $ Jacobi. In Eje&ment after ifſuc 
joyncd upon a not guilty pleaded, the cauſe came to be tryed 
before Brook and Telverton, Judges of Aſhize in the County of Ox- 
ford, the Plaintiff had declared of divers Meſſuages, and divers 
Acres of Land lying in three Villages in the ſaid County. And at 
the Trial before the Jury was ſworn , alterthe Defendent's Coun- 
ſel put in a Plea, that after the laſt continuance, to wit, ſuch a day 


\ In Trinity Term before the day of Afſize, to wit, the 20. of July, the 


Aſlzes being held at Oxford, the 21. of Faly the Plaintiff had centred 
into ſuch a Cloſe, by name containing eight Acres, parcel of the pre- 
miſſes ſpecified in the Declaration, &c. and this Plea was received 
by the Judges of Allize, And afterward in Mich. Term Telverton and 
Walter being of Counſel with the Defendent, deſired that they 
might amend their Plea, to wit, to put in the very Village where the 
Land did lie, into which the entry of the Plaintiff was , becauſe ic 
was but matter of forum, and not of ſubſtance : «nd they were of opi- 
nion, that the Trial of tat new Iſſue ought to be of all the three 
Villages named in the Declaratfon. And Telvertoy Juſtice having 
asked the opinions of all the Judges in $ - Inn, Fleetflreet, rela- 
ted their opinions in the Court, the Record of Nift Prias was return- 
ed into the Exchequer, to wit, that it was in the diſcretion of the Ju- 
ſtices of Aſlize to accept ſuch a Plea as is before, and that it might 

V be 


gement, and Judgement was, ſtayed. For by the ation. 


* Where 


words in a 


Declaration 
rather than 


- xetary itas parcel of the Record of Nift prins, And they held alſo that 


44 


ATions in EjcI ment. Part, 


be well allowed, as the 10 H. 7. is, and it (hall tay the Verdict. But 
otherwiſe it is of a protection, for although they allow a prote; 
yet the Judges May take the Verdict, de bene eſſe ; yet he ſaid that is 
the 7 E, 3+ tn a, Precipe gued reddat, a Releaſe was pleaded at*the tri 
and the Jury found the Verdi&, but that was the indiſcretion of the 
Judges to allow.it, when it ſhould ot have been allowed. And alj 
the ſaid Judges held as he related, that the PJaintaft could not havg 4 
Replication to that Plea at the Trial z for the Juſtices have no po 
either-to accepta Replication upon that Plea, or to try it, but only tg 


the Plea being put in the Country, could not be amended in adding 
the Town in cexain in which the Cloſe did lie 3 for it was matter 
of ſubftance, And that the Court of Exchequer where the Record 
was, would not award the Venire facias of all the three Villagg 
named in the Record, if it did not appeax judicially to them that the 
Cloſe did extend in all the Villages; and it doth not appear for parce} 
if the premiſſes doth not neceſſarily extend to all the Villages, but it 
may well be, and ſo preſumed in one Village only, and therefore itis 
a matter of ſubſtance, And the Judges had not power after their 
Comtnilhon determined to amend ghe Plea. 


Avis verſus Pardy, Mich. $ Jacobi. The Plaintiff declared ofa 
Leaſe made by one Chriſtmas the {ixth of May, Anno 7. of one 


ſhall tevoid, meets. &c. In D. by reaſon whereof the Plaintiff entred, and 


theDeclara- Wis 
tion ſhall be = 


void, 


cſſed, until the Defendent afterwards, to wit, 18 of the ſame 
Month, Anne ſexto ſupradiflo, did cjet him. And not guilty being 
pleaded, a Verdict was found againſt the Plaintiff, And Telverton mo- 
ved in Arreſt of Judgement to-lave Coſts,that the Declaration was ins 


' ſufficient. For that Aion was grounded upen two things : Firll,up- 


on Leaſe : Secondly, upon the Ejement, and both theſe ought to 
concurr one aftes the other. And in this caſe the Eje&ment is ſup 
poſed to be one year befoft the Leaſe made,for the Leaſe is made Ar 
7- and the Ejcment ſuppoſed to be done Anno 6. And therefore 
the Declaration naught, And Telverton vyouched the Caſe between 
Powre and Hawkins, Anno ſeptimo, Termino Paſch. Where the Plaine 
tiff declared upoy the Leaſe of Ed. Emer, 27 April, - Anno ſextoand 
laid the Ejeaement tobe 26: April, Anno 6, And the Court held then, 
that the Declaration was naught, yet in the Caſe in Queſtion, the Der 
flaration was adjudged . And the word ſexte to be yoid,for the 
day of the ment-being the 18 & the ſame Month of May, it cane 


not beintendea but to be the ſame year,in which the Leaſe is ſuppoſed 
be made, by the opinipn of the whole Court, 


Ale 


. 
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Tht verſnr Chippin, Mich, $ Facobi, The Plaintiffdeclares upon 
A a Leafe made by Fobs Aylet, for one year,cf certain Land in C. 
in the County of E. by vertoe whereof he entred, and was poſſeſſed, 
until the Detendent did cje&t him. The Defendent pleads, that the 
Copy-hold Larid4s parcel of che Mannor of D. &c. of which one Jo, 
Aylet the Leffor's father was ſeiſcd in Fee, according tothe Cuſtom, 
and that he made a furrender thereof 'to'the' uſe of his Will, and by 
his Will deviſed the Land in queſtion to Jobx the Lefſor,and H, Ayler 
his ſons, and to their Heirs males of their bodies, and* willed that 
they fhould not enter until their ſeveral ages of 21 years. And 
further willed, that. B. and H. B. his Executors, ſhould have the 
Lands to perform his Will, until his Sons, Fo. and H. came to their 
ſeveral ages of one and twenty years, &c. To which Plea the 
Plaintiff replies, and confeſſeth the Will , but (hews further how 
that ſuch @ day and year before the Leaſe, Fo. his Leſſor attained to 
his full age of . one and twenty years and centred, and made a Leaſe 
thereof tq him, &c. To which Plea the Defendent demurred , and 
adjudged for the Plaintiff: For although the Eſtate fo Jo. and H. 
precede in words, and the deviſe to the Executors enſues in conſtru- 
Qion, yet the Eſtate to Fo. Executors, precedes in poſſeſſion. And 
is as if he ſhould have demiſed the Land, antil his Sons, Fo. and H. 
ſhould attain to their ſeveral ages of one and twenty years, And 
afterwards to them and their Heirs males, &e. to be enjoyed in pol- 
(cifion- at their feveral ages , ſo that the Executors have only a li- 
mited -Eſtate, determinable in time, when cither ſon ſeverally ſhould 
attain to his full age for his part : Foro it appears,-the Deviſor's in- 
tent'was, that cither ſon might enter, when he attained to the 
of one and twenty years. And although it ,was obje&dll by Juſtice 
Williams, that che two Brothers are joynt tenants by the Will, and 
it one ſhould enter when: he comes to his full age , the other Bro- 
ther being under age , that would dcſttoy the intent of the De- 
viſe, for then they ſhould not take joyntly , but the Court as to 
thatſaid, that the entry of him that attained to his full age , doth 
not deſtroy the junQture, but that they are joyn#tenants notwith- 
ſtanding. For that entry in the intent of the Deviſor , was only 
as to the taking of the Profits, and the Poſſeſſion, and not as to the 
ERate in joynt-tenancy, and this is proved by zo H. 6. Deviſe 12. 
where a Deviſe was to four in Fee, and that one of them ſhould have 
all. daring his life, and this was adjudged good, and it was as tothe 


taking of the Profits only, which obſerve by the whole Court but 
Williams, | ” A 


R ee verſus Harviſton, Paſch. 10 Jacobi, The Plaintiff declares 
of a Leafe made by Jo. Bull, &c. The Defendent pleads that the 
V 2 Land 
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Land is Copy-hold-Land, parcel of the Mannor of, &c. Whereof the 
King was ſeiſed, and is ſeiſed, and that the King by his Steward ſuch 
a day granted the Land in queſtion to him in Fee, to hold at willac. 
cording to the cuſtom of the Mannor , by vertue whereof he wy 
admitted, and entred, and was ſciſed until the Lefſor entred upgy 
him, and outed him, and made a Leaſe to the Plaintiff, and then he 
entred, and did cje& him, &'c. The Plaintiff replies, that long before 
the King had any thing in the Mannor , Queen Eliz. was thereof 
ſciſed in Fee in right of her Crown, and before the Ejz<Ament fu 

ſed by the Defendent, by her Steward at ſuch a Court did grant the 
-Jand in queſtion, by Copy to him in Fee, to hold at will according to 
the cuſtom of the Mannor, who was admitted and centred, and tur. 
ther ſhewed the deſcent of the Mannor to the King , and how the 
Leſſor entred, and made a Leaſe to the Plaintiff, who entred, and 
was thereof poſſeſſed, until the Defendent did ejet him. u 
which Plea the Defendent did demurr, becauſe he ſuppoſed that the 
Plaintiff ought to traverſe the grant —_ by the copy of the D6 
fendent in his Bar. But the Court held the Replication good ;. for 
' the Plaintiff had confeſſed, and avoided the Defendent by a former 
copy granted by Queen Elizabeth,under whom the King that now is 
claimed, and fo the Plaintiff need not traverſe the grant to the Deſen- 
dent, but fucha traverſe would make the Plea vitious, for which ſee 
Hillias's Caſe, 6, Rep. And 14 H. 8, Dotkyis's Cale, 2 E. 6, Dyer, 
And Brooky*s title confeſs, and avoid 3 for as no man can have a Leaſe 
for years without aſſignment, no more can a man have acopy without 
grant made in Court ; Which obſerve. 


Heeombgerſus Hawkins, Paſch, 10 Jacobi, The Caſe was in an 

* eſpecial verdid& in Ejetment, that one Mrs. Lutrel Tenant in Fee: 
of the Mannor. of L. levicda Fine to the uſe of her ſelf for life, and. 
after death 6 the uſe of her eldeſt ſon in Tail, &e. With power to her 
ſelf at any time, to make Leafes for one and twenty years,and before 
the Leaſe in being expired, ſhe made another Leaſe to B. for one and: 
twenty years, to commence after. the determination of. the fixft Leaſe. 
And as to the thixd part of, the Land ſhe made a L eaſe of that for one 
and twenty yearsaftcr the death. of. ane. Cary, who in.truth never 
had any Eſtate in the Land, and afterwards (be dies, the firſt. Leaſe 
expires And F. the ſon enters, and. makes a Leaſe to the Plaintiff, 
and the Defendent claims under B. the Leſſee, and adjudged for the. 
' Plaintiff, for by ſuch a power ſhe could-nat make a Leaſe tocommence. 
at a day to come, but it ought to be a Leaſe ip poſſelhon, and not in- 
intereſt to commence in future, nor in reverſion, after another Eſtate 
ended, but the Law will judgeuppn the general.. power: to make 
Leaſes without ſaying ſuch ought to be Leaſes in. poſſeſkon , for if 
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wer ſhe might make a: Leaſe upon Leaſe, ſhe might by 
y—— detain thoſe in Reverſion or Remainder out of the poſ- 
leſion for ever , which is againſt the intent of the parties and againſt 


reaſon , and adjudged acecedaghy': Trin. 30 Eliz. Earl of Suſſtx 


Caſe, 6 Rep. 33- And Juſtice Williams (aid, that when he was a Ser- 
jeant, it o— adjudged in the Common Pleas int the Earl of- Fſſex' 
Caſe, and Judgement by the whole Court. - 


Rafier verſus Beal, Trin. 40 Facobi; * Upon an eſpecial Verdiain 
B Ejze&tment, the Caſe was that a Copy-holder in Fee of the Man- 


- nor of B. in the County of Oxford, by licenſe of the Lord Leaſe the 


Land in queltion for ſixty years to M. it he ſhou}d-live fo long,render- 
ing Rent with a Condition of re entry,the-Copy-hoKderfſurrenders to 
the Leſſor of the Plaintiff iv Fee, who demands the Rent upon the 
Land, which being not paid, heentred, and made a Leaſe to the Plain- 
tiff, and without anyargurnent, the Court ſeemed to be of opinion, . 
that the entry.of the Leſſor was not congeable:; for Copy-hold Land" 
is not within the Statute of 32H, R. of Conditions,nor the Leſſor ſuch 
an Aſlgnee that the Statute intends; foriat the Commer Law a Copy+ 
holder's Eſtate is but an Eftate at will, and cuſtom hath only tixed his, 
Eſtate to continue, which cuſtom goes not to ſuch collateral things; . 
as Entries upon Condition, for ſuch an Alltgnee of a Copy-holder be- 
ing only in by cuſtom, is not privy to the Leaſe made by the firſt Copy-- 
holder, nor only by him, but may plead his Eſtate immediately-un«- 
der the Lord, by.the opinon. of .the whole. Court. . 


Dingſal verſus Jackſon, Mich, 1g Jacob, In EjeAwent the-De+ 
O claration was,that the Defendents intreveraunt, and that he did? 
ezeQ, expulſe, and amove inthe ſingular number, and after a VerdiQ* 


for the Plaintiff upon Not guilty ptcaded;, the Defendent ſhewed this+ 
| 


matter to the Court in Arreſt of Jadgement, forthe Declaration is in- 
certain in that point, becauſe it cannot be known-which of the Defen- 
dents did eje& the Plaintiff; for by*his own ſhewing it appears that* 
the Ejectment was but againſt one;and vpon-that Declaration the Jury; 
could not find all the Defendents guilty : for by the Plaintiffs ſup- 
pofal one only did ejehim, but tHe Court gave Judgement for the-- 
Plaintiff, chat the Declaration ſhould be-amended in that- point, for it : 
was but the Clerk's fault, and ſo it was, and-upon- an Evidence in an - 
Ejectment by the Leſfſees of Creſſet and Smith : Telverton ſaid, that if a . 
man comes into a _Copy-hold tortiouſly,and is admitted by the Lord , 
and afterwards he makes a Leaſe for three lives, which is2 forfeiture of : 
his Eſtate, yet if he that hath the pure Right to the Copy-hold Re- 
leaſe to the wrong-doer, that it is good 3 for until the Lord enter,he+ 
1s Tenant in fait, and.it. the xever as. 'Copy+holder, 4 Rep.-15- Bur: 


Wialtez. 


be tried 


not where 


Nonage ſhall 


where it is 
alledpged, & 


the land lies. yerartes there, upon which Judgement the Detendent brought 1 


ATions in Ejet ment. Part, 


be ſhall lave by.the;Releafea.) » [js 1». ) i:the! 
- Iv.,an Ez<Qiest the Plaintiff:declated of an Ejecment of decew 
acris piſar. and upon the general-Ifſuc, it was found for the Plainti, 
and it was moved iq Arreſt of Judgement, becaufe the Plaintiff had 
declared de decems acris piſar. which is not: good, for peaſe are nat 
known by the Acre, and therefore he (bould. have declared, de deerm 
acris.cum piſis ſeminatis : as if a man will demand Land covered with 
water; he-muſt ſay, deeem 'acras terre aquee coopertar , but the wholg 
Court held it good 5, for in a common acceprance ten Acres of Peale, 
orten Acres ſowed with Peaſe is all one,and ſo is the opinion of Cateſ« 


IWolter ſeemed of another opinion, and therefore quere what benejy 


bie, 11 E, 4+ 1; And the man the Secondary ſaid, that ſo it had beeg 


adjudged inthe Exehiequer-chamber upon a Writ of Error. 
Mu verſus Ogib, Trix. 11 Facobi, Orib brought an Ej<ment 
LY 1 againſt Meesten in the Common Pleas, 6 Facobi, of a Cole 
mine in Durham in the County Palatine there; the Detendent pleaded 
not guilty, and it was found for the Plaintiff betore the Juſtices Ite. 


Writ of -Erzor, and afbgned. for Error, that the Plaintiff appeared 
by. an' Attorney, whereas it ought to-have been by Guardian, being 
under age: And upon an Iſſue that he was of full age was tried at 
Durbam, and found that he was within age 3 but the Plaintift had lj- 
cenſe to, diſcontinue his: Writ.of Error, and brought a new Writ of 
Error, @uod coram nabis refidet : Ard declared that M., was inh«- 
biting at Weſtminſter in the County. of Middleſex ;, and being with- 
in age, appeared by an Attorney 3 the. Defendent in the Writ of Er- 
ror. confeſſed that he was inhabiting at Weſftminiter , but that he 
was at full age at the time: And upon the trial in Middleſex, it was 
found that M, was under age: And it was alledged in Arreſt of 
Judgement, and it depended a lobgitime that it was a miſtrial ; and: 
the dgubt and queliion was obly , whether the trial at- Weſtminſter 
in. this, Caſe was good ; And: Datfport, and Telverton were of opini- 
on that it was not good z 'for the Error athgned was done at Dwr- 
ham, and becauſe they there have the beſt notice of it, it ought to 
have been there tried : As if Error be in Record , it ſhall be tried 
where the Record is, 19 H,6. 79. - 

 Secongdly-- This is a real Action, in which the Land (hall be reco- 
vered, and therefore, thaugh-che Ifue be upon a collateral matter, yet 
it ſhall be'trjed where the Land lies, becauſe it concerns the reality, 
but if it had concerned the perſon only , it had been otherwiſe 3 and 
this difference is taken by Montham, 19 H. 6. 10, And therefore if 
a Feoffment be made upon payment, :&c. If upon an Aſie brought , 
the /Deftendent plead payment in another place, yet it ſhall be tried 


where 


4 
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Part I. AGions in Eje(Iment. 
where the lands lies : And 6 Kkewile'if the iſſite would be , which 
is the eldeft Son , although® they. alledge' their* births in. ſeveral 
Counties, yet it ſhall be tried 'where the lands liesz and fo in that 
Caſe 2 Releaſe of all his right was pleaded againſt him and he pleaded 
that he was within age, and born in another County, yet it (hall be 
tried where the hand lies, and ſo adjudged, 7 H. 4 8. and 17 E. 3. 
36 b, #9 H. 15. Nay, though the Efpouſals be'altedged' to be in 
another County, yet it ſhall be tried where the-land lies, znd ad- 
judged; 7 H. 4. 8. And Davenport infers' from 36 H. 6.9. A 
grand Cape _ one, he comes and pleads that he was within age 
at thetime of the firſt Cape , which fhall be tried where the Iznd 


| lies: And another exception was taken, becauſe the Veuire facias 


was not well awarded ; for it was diredted tv the Serif of Middle. 
ſex, that ke'ſhould cauſe to'come twelve / Coram nobir apid" WHt- 
monaſterium, which is not good, for that Court follows the King and 
may be removed to any place, and therefore it 'ought- to have been 
UVbicunque fuerimus in Anglia: but all the Jadges, Flemming being 
abſent after_mature deliberation, held the trial in Middleſex good : 
for they took this difference in their anfwer to the' rule laid down , 
that what concerns the reality, it ſhall be tried where the” 12h Ties , 
for when nonage, or the birth are allgdged to intitle one to the land: 
demanded, as it in an Affiſe the Tenant pleads a diſcontinuanse,the 
Defendent ſays he was within age at that time, or to debar ano- 
ther of lang, that he was born before Marriage, in theſe Caſes, be- 
cauſe the Inheritance of the land depends upon it, although they be 


alledged in another place, yet they ſhall be tried where the land lies , 


I9 H.6. And ſo itis, 39 H.6. 49 b. to be intended, but if non- 
age or birth be pleaded as matter. de: hors, and not to the diſablifſg, of 
the title to the land, but to another purpoſe, hereit-is. to the 'perſon, 


becauſe he could not appear by. Attorney, in this Caſe-ie ſhall be tried _ 


where the infancy is alledged 2 [As if in Formedon inthe wemainder , 


the tenant pleads nonage in the Plaintiff, and prays that the Pleamay- 
Gay until his foll age, if Hſuc be taken upon it, it ſhall beitried inthe - 
wh, ov 17 roger | 


place where it is alledged. : - --/! | la 1101 

And as to the Exception to the Venire facias the'Roll is right , 
which warrants the Writ, and therefore they held it' was: but the 
Writer's fault, and ſhouldibe amended :. And' PDedridge abd Cokg held. 
the trial goud : if infanty! be attedged , the trial half be by-inſpe» 
ion during, theconage, as itis 27 Evg. Accowmny 121ard 54H, 4, 
115. 22 Aſſ. 2. and 48.E: 3511. and the 11 Rep. f 36. bar' if his age 
upon inſpeQion remain doubtful, then the Judges may ſwear the 
party and examine the witnefſes. | And 25. E. 3; 44 and 50 E.3.5, bat 
the infant comeato: tall age:it. fall 'be-tried by. te Gotky 43 


&. 8 and they took tbis Uifference in what. place it: thould bo:tyed;, 
k , for: 


51 


252 Formedon. Part], 
forif the Aftion be rea], it ſhall be tried where the Land lies, as ith 
21 E. 3. 28. 28 E. 3.17. 44 Afiſ. 10. 46 E. 3-7. 13 He. andy 
both places be jn one County, then the Venire faciar (hall be of both, 
22 E, 3.11 H. 4.75. but if nonage be alledged in a perſonal Adiog 
the Trial ſhall be where the Writ is brought, 43 H.6. 40. in Dy 
the Defendent pleaded infancy, and that he was born in ſuch a place 

et the Venire facias was awarded of that place where the Acton wy 
Fake and 43 H. 6. 40. Priſot was of the ſame opinion, and the 
Law is the ſame, when it concerns the perſon as in miſnomer,or that 
he is not the ſame perſon, and ſo in the Caſe in queſtion, although thy 
AQion be brought in one place, and the nonage pleaded in anathe; 
County, yet it ſhall be tried where the Action was brought,and there. 
fore the Action being brought in Midg. the trial of Miz4. is good, 
tor a\Writ of Error.is.of the nature of an Original which is perſona, 
and they held the Vexire facias ſhould be amended, being but a mat. 
ter of Form, and that is no miſtrial, it being awarded at 3 right place, 
and likewiſe the will is right which warrants it, and therctore iti 
but a miſpriſion, and no miltrial, and the YVenire facias (hall be amend. 
ed according to the will, and Judgement was given for the Plaintiffin 
the Writ of Errox,. : t 


4 . 
4 ® 


41 . + Formedon. 


Efoynliesia Br: verſus Godwin, The Formedondid abate,by the deathof 
a'Writ one of the. Demandants, and upon a new Writ brought by 
_— Foxrnes accounts, the Tenant Efſuyned, and it was moved by 
count, the demandant, that the Efſoyn ſhould be quaſhed, becauſe the Tenait 
i n* was Efſoyned upow the firſt Writ, but the Efſoyn was allowed by the 
ed upon the Court, but it was held by the Court,that-if the Tenant had the view 
Sr Writ. poncthe firſt Writ, heſhould never have the view again, at the Com 
mon Law we might have had a new Effoyn: upon view, as often as he 
brings a new Writ, and Hobart held, thatif by the Common Law it is 
to be granted, the'Statute doth not abridge it, two views do not lye 
upon one Writ at the Conumon Law, and'if this ſhall 'be accounted 
but one Writ, the view-lyerh nog, but in this Caſe the Tenant did rc- 
linquiſh, che view, becauſe he bad day to:pkad, |. '  ® 


Evil verſws Nevil,, Mich, 15 Fac. :rotulo:17. Formedon in le 

N Difſcender,the writ was general, and the/Count-was upon a Feobs 

ment made aſter the Statute of uſes, anda ſpedial Verdid,. a 
\ ; t 


OFFERED” EIS Soca 
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Tiff, and the Tenant moved the Court,and 
a* + X 


-Part [. Formedon. 


the Deed warrant-Count, the Verdict is, whether upon the 'whole 
matter the (aid' 4. Nx gave the mo the-chird part of che Man- 
nor, #e. fordefault of Iſſue of the bodies of cither the faid G. and 
D.to the uſe of either of them ſurviving,and of the Heirs males of his 
body to be begotten or no, the Jury are wholly ignorant, the Writ 
was to the uſe of G. and 'D. and of the Heirs males of the bodies of 
the aid G. and D. lawfully to be begotten; and for default of ſuch if> 
ſue niale of the body of cither,of them, then'to the uſe of ticher of 
them, having iſſue male of his cy uy be and for de- 
fault of ſuch ifſue male of both the bodies of the ſaid G. and D. or ci- 


Pl 


ther of them lawfully to be begotten, then to the uſe, &e. By Deed an By Deed an 
implication cannot be intended, if there be not apt words, otherwilc , __ 
jt is in a Willl, for this is but a gift to a man and his iſſue, for this gift intended. 


is but to both of them for life, and ſevefl inheritances. 


RY? & al. verſus Coſſen, Trin. 16 Jacobi, rotuls 62. Tn Formedox, 
the Tenant pleaded a warranty, and pretends that it was colla- 
reral warranty , where in truth it was a lineal warranty, and'it was 
held naught; becauſe the warranty was in Law a lincal 1 
the Caſe was, that Land was given by Feoffment made to the uſe of 
the Feoffer, for life, remainder in Tail, Tenant for life dies, Tenant in 
Tail had iſſuea Son and two daughters,and the Father and the Son joyn 
ina Feoffment with warranty, and after the Father and Son dic with- 
out iſſue, and the daughters bring a Formedon,and this -is a lincal war- 
ranty. | | | YR 


It verſus Staple, Trin. 14 Facobi, rotule 112, 'F ormedon in be diſcen- 
der againſt three which plead non- tenure ,''and ifſue thereupon 
joyned, and found ſpecially,that two of them wete Leſſees for life, the 
remainder tothe third perſon, and whether the three were Tenants as 
is ſuppoſeq by the Writ,was the queſtion, and the better opinion was , 
that it was for the Demandant, forthe Tenant ſhould have pleaded 
ſeveral tenancy, and theh-rhe Demandant might maintain his Writ , 
but by this general non-tenure; if any be Tenant it is 'fufficient, bur 
in ſome Caſes, the Precipe may be brought againſt one who is noc 
Tenant, as a morgagor, or morgagee. 


Omes Leicefter verſur Comis, Clanriecerd.” In Formedon upon x 
udgement given in part fot the Deinandant,and part for the Te- 
nant, the Tenant brought a-Writ of Error , and had a cnc 
upon it, and afterwards the Defendent proſecuted a Writ of Seifm,and 
delivered irto the Shetiff, and he executed'the Writ, .and immedi- 
ately afterwards, the Tenant delivered-the Swperſedess to the She- 
yeda Writ of _—_ 
tion 


Nots, 


4. Fargredon, Part). - 


tian ,and:ihwes granied-bim i; bycgule. the, Tegant had done his 66+ 
deavput; 4wd-bedaot delayed the pr6 ſeguting he Writ of) Erxar. 1... 


bn. \\J ig) oy of . "3 4- 111 $:) 34 ” 


4 15, 10 2:1hod * '1 4 FAY 
("Omer Clanriceard & | Franciſca, wxer, Fig. Demandants ,', verſus 


” BR, 8. milig, ateepmit; ; Lyple tgr three -meſſpages, &c, which &, 
Jate Earl of Eſ7x,!'and Krepres:Sats, wile of the (aid, Kas)., by: Fing ip 
che Court of thet;katlyf/izoboth, late Queenof,Exa/pud, belqre hes 
then Jubices. ar Wyiwminfm, levied 404 gave to William Gerrard E6 
quirez}abd F, oMillp Geytlorwan, apdsbe:Heirs of theifaid:Hf”, for even, 
to the tiſs of Elizabeth Sidney; Daughter and Heir of P. SF, Milit.and 


- the Hcizs of the Body of the-faid-E. coming, and for default of ſuch 


© ſupprothe uſe olbefaid F.ctthen pite of therfaid Earl,and che Heir 


-: of gh faidb Fr Hand! whichsafics $he geath of ae faig Eliz. ought, tg 


revert to the ſaid;Erirhy;fol.of rhe gift aforeſaid; and by torce of 
the Stature in ſuch Caſe provided, becauſe the ſaid Eliz. dicd with» 
put bei tf herd Budys {The Tenant pleaded is abatement- of rhe 
Witit, beeauſe:the Writ ought to r6vert $0 the. woman alone, and it 
ſhould. havebcen to: the husband and: wite, and upon a demunree, 
Jadgeraemt yras, thatr ha Gould anſwer ovey ;-the Writ may be cither 
to revert 9 the hnsband2od oyiley; 97-10 the avite glpne, and: herein 
the FcoÞp-wourh two vouch, 7d-pne is;EfMoyned,and an iden dier 
given to the lmber,' and Serjcant, Harris demanded. of- the Court if he 
(avid Foureher, by 'Effoyn ,; beeauſe the Statute 'of- Weſtminſter the 
fark: is, that Feoants, Pardoners;' 0s Joynt- Tenants, (hall nat fonrcher 
in Eſſoyn, therefore they two ſhould not fourcher by Efſoyn 3 hut the 
Court held, that before appearance it could got appear tg the Court, 
whiches they' were Trpepiagr got; therefore belorg appearance 
they ſhalkbave ſeveral, Efſoyns; ,and Heſtminſter the firlt js expound- 
ed by Glonceſter the teach, which ig, that; two Tepants ſhall not four- 
cher after appearance:: ard at the day-of, the Adjournmentof the lat 
Efſoyn,/the; Tenave was Efſoyned,. and fuck Efſoyn. way allowed and 
adjudged: by tile,whale. Gap, apd the reaſon hereof Kemed to ſome 
tobe, becandertiaanionan might be, informed of the Vouchee, that he 
vouched: was the ſhe :perion or. pq; fox he might be another perſon 
fox it he ſhould\be af Eſizanger, 'apd. demand the place, and the De- 
mandant could not hold him to the warranty, the Demandant ſhould 
loſe his Land 3 and they held that upon ſeveral Proceſs, to wit, up» 


:ondhe viewaert upon. the fammpne 4 wartansy,. which are.diycrs 


Fyocelesi: the;Venank: onghs. to be: EGpyned , and; the, Gourt held, 


\thifthisBiſpyu.whs at the Common haw,;ifthe Tepantandthe Vou- 
che at the day gircbte the Tenant, andthe. Vouchge makg defgule 


Judgemeatibalit be! givenagainlt the Tenant,go wit, a petty Copy, and 
vothing againfitheNouches.. 1 » THEY 4 21] ,?21LW TD 
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Shotwed. 


PartE ATGions npon'the $1atutedf Hue and Cry. 55 
Hatchet] 'werfics.Covdensy, tn'Rormiedon tage lk "I 
a} _ aid and IE and'he : walk 
cit ap ad journedyapdcat thavdaycehecAtibroty ef" the Tening with 
ont the Prayer.in-aid caftan Efſbywyantian' Idan wo the Prayce 
in aid, . id it-wab quaſh y for-they halt 'not have ſeveral Efſoyns, 
but joyn Eſſoyns. 2 3.6) 203 34 Me ch-c 30421 : FJ ak 
A Farmeday brought of Lands if'x,.B, 8 C;' The? Tenant plhads4 By the name 
Fige of. all. by the 'nabe ff the-Mafinbe and' Tertriicars' in &8Y, 2 Manror 
And.it was: objecd; tht helaitt wothing- 15 th 'P.nd/im G/ but the all the vil 
Court held; that by thename'of ths Mano the Land'in'all the' yk lage will 
lages would paſs : an.the Detepdenit may'if he wHl,- plezd as to the 
Land in'C, that it was not comprifed/in-the Fine,'-'-- oo 
 Hill.q Facobi; rotulo 96. vel Agy Foimedort itf the Diftender,- the ue. 
Writ was general that F.L. gave to T. L. and the Heirs Makesof his 
body, upon the body of D.V. widow lawfully to be begotten , 
which D. the ſaid:T. aftexwards460k co'Wife; 'wx Kc" after the 
death of the ſaid 7; &c. Son and Heir- male of the body- of the ſaid 
7. ypon the body of the aid D.' 'Jawfully begotten to the ſkid F. £-. 
younger Son and Heir of-the ſaid-f. £3 -Son-of cthefaid -F. ought to 
deſcend by forin of the gift: aforelald,. ©c, |) and whereof he” laith that 
the laid T, was ſeifed/ tha! and; cab Eh; of the fail Fereirierits did 
enfeoff the Plaintiff in |Fce to:xher ule off rhe) aid Bhs. tiid* His 
Heirs, &c. and note, in the Count no mention made of the mar- , 


e- TY {SUE 3 A 1 » 
"Ia Gift be made in Tailito D, and his Heirs Males! the Retthinder | 
$0: 4. in tail; : D. difcontibues: @ the life of (4 ard Dy dies Without © 
ifſuc, and the Heir of brought his Writ, an tHeidthediatt bife ro 
4. his Anceſtor, who neverwisfeiſed:in- MS lifd;-81d* for that equſe 
the Writ was naught; but if 4; had beeri fiſe@ of the Land; then jt 
had not been neceffary to have ſhewed 'rhe firſt Giftlto D;y the opt» 
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nion of the whole Court. + -- -C 
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ATtons upon the Staigte of Hue and Cry. 
I T >: A 2g els V6 toi mn: Aa nd SH POE bs >! 4 
| Eedham verſus iubabitars;:: Hundrelli ft! Sroak,  Trin."s Foc, kin 
retwle 934 Aﬀtion brought :uponnthe Statute'of 'Hue and 9roufht by 
b \1Goy'by wg ws — —_—_ name,ang inhis = 
part of the. gagds were his Mafters, his own proper g e 
od fron thus to town goodk nie AWE © 
goods of hs dlſter; and Jadgemengifor ths Bla, +} + 11/0 1 
4, X 2 Conſtable 
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Koto, 


Now, 


The Record 
of Nif pries 
amended 
upon moti- 
it. 


'morc, ſevcrabEfloyns will lic, but no View, and the Sheriff upon the 
e 


Parc 


- ATionsin partition. 


"NOufeble: 


». Inhabitent,\ in dimid. Hmidred, de Welthani.; 
\.4 Comitet, Eſſex, Trin, 15 Jecebi, rotilo 2244. The Aftion wis 


ght fora Robbery, the Decadent is found guilty, and it was al 


ledged in Avreſt of Judgement, that the Action would not lie, be. 
cauſe it was not brought againſt the whole Hundred: and it was an. 
ſwered on the Plaintiff's .that the half Hundred is a Hundred by 


it. (&1f;. and che Court held, 'the Writ ſhould have been- brought 
mg them-io this manner , Inbobitantes in Hundreds de IW.\ called 
t Hundred of F/slthews ; but the Writ was held good ; for the 
Writ is,and ſo ſhall be intended to be brought againſt the men inhabir- 
ing in the half Hundred of F, and Judgement for the Plaintiff; and 
in a ſpecial Verdi, the Jury found that the Robbery was done u 
the Sunday, and it was held in the King's Bench, that the Hundred 


2 


was liablc, - 


N Orris verſus Inbahitantes in Hundreds de G.Hill.1 4 Jacobi,rotulh 

431- And the Plaintiffdeclares upon a Robbgry done the ninth 
day of Ofober, An. 13 Jacobi, And the Original bears Tefte the ninth 
of Oftober 14 Jacobi, and after a Verdi, Serjeant Harvey moved:to 
ſtay the Judgement, becauſe the Writ was not brought within one 
year after the Robbery done, according to the form ot the Statute of 
29 Eliz, And the Court held it a good Exception. 


Amblyn verſus Hundredum de Tendring. Trin. 15 Facobi, rotuls 
1953) , The Phintiffin his Declaration had. miſtaken to alledge 
the very day ofithe Robbery, for he hewed the Robbery. to be com- 
mitted in Oftober,where in truth it was committed in September; and 
the Court was moyed, that the Record which was taken. out for tri- 
al, but never put in, might be amended, for. the notice given to the 
Hundred, as the Record is, would appear to be before the Robbery; 
and they granted that it ſhould be amended. 


_—_— —_— 


Adions in partition. 


He Proceſs in Partition are Summons; Attachment and Di 
Nl *. fireſs; and the: Proceſs: are returnable from fifteen days to 
Mi. | \hſteen days 3 and if;the Writ be brought againſt two or 


Diſtreſs is compellable. ro return the value of the Land from the Teſte 
of the Qgiginal until the Return thexeaf 2 and if the Writ be againſt 
two or more Defcaflents, and only;one apprars, the Plaintiff: cannot 

JR declare. 
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Part L ATions in Partition. 


declare,againſt him, until the: reſidue of the Defendents appear : and 
Pantition lies by che Statute of 31 H. 8. cop. 23. between joynt-Te- 
nants, Tenants in common, Tenants for life, or for years : but at the 
Common Law, Partition was only- between Coparceners,his Petition 
is no plea in Partition 3 and in this Action there are two Judgements, 
the firſt is, that Partition ſhall be made, and if the Plaintiff die after 
the fiflt Judgement, and before the ſecond Judgement, the Writ ſhall 
not abate, but his Heir ſhall have a Scire Facias againit the Defendents, 
to ſhew cauſe why Partition ſhould not be made,and a Writ of Partiti- 
on will not Jie of the view of Frank pledges; and the death of one of: 
the Defendents abates the Writ, And note, the Plaintiff may have a 
general Writ, but a ſpecial Count: And if the Defendent contels 
part, and plead Quod non tenet infimul & pro indiviſo , for the reſidue, 
the Plaintiff may have Judgement upon the confelhon, and a- Writ to 
make Partition upon the confethon the Trial , and afterwards 
try the Iſſue for the reſidue, or elſe he may reſpit his Judgement upon 
the confeſhon until the Iſſue be trycd, but this is dangerous, for if 
the Plaintiff be non- ſuit at the Aſhſe, then the whole Writ will abate: 
and if the Sheriff retura the Tenant ſummoned, when in truth he 
was nof, an Action of Deccit lies not, but an Action upon the - Cale, 
becauſe the Plaintiffſhall-not recover the Land by default, and you 
(ball never-have a Writ of Partition againſt one, where -he cannot: 
have one againft the other. Thirteen men joyn in a purchaſe of a 
Mannor , the: Conveyance was. of the. moiety-to one of them in- 
Fee, and the other moicty to the other twelve men in Fee, the twelve 
make a Feoffment to one, of twelve ſeveral Tenements, and Land: 
and that Feeffee makes twelve ſeveral Feoffments to thoſe twelve 
men z now the.thirteenth man which had the. other moiety, bring» 
eth one Writ of Partition againſt them all, pretending that they: 
held infimul & pro indiviſo, and by. the opinion of the whole Court ib 
would not lie, but he ought to have brought ſeveral Writs, and Mich. 
6 Jacob. in Partition btcauſe both of them are in poſſeſhon, he that is 
= prohibited may cut down all the Trees, and no Eftopment will: 
ie. 
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Ockg verſus Combſtockg, The Plaintiff declares that one» 4; was x,y in 
ſeiſed in Fee,and demiſed for years to F.and L. and to the Plair» Partition 


uponthe firſt - 


tiff for term of life: and one of them demiſed toone of the. De- jijgement. 


fendents for years 3 the Defendent as-to part pleads, that he did not 
demiſe; and the other pleads, Non eſt informat, and a Demurrer+ to 
the plea of, Non demiſit, becauſe it is but argumentative., nod. 101 
tenet inſimul, and it was adjudged a naughty plea: a Writ of Errour 
lies in Partition upon the firſt Judgement , before the Wrir be re-- 
turned. . 

Mill. 
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Defendent 
leads he 

” bad brought 
a Writ for 
the ſame 
Land, and 
adjudged no 
plea. 


Proceſs in a 
Neyare impe- 
adit, 


AJijons xp» Quare Impedit. Parti; 
Il verſus Glembars.. The Dcfendent-pleads;-that he. before 

* purchaſing of this-Writ,had brought a' Wric of partition forthy 
ſame Land againſt the Plaintiff, whick-:yet depends, and ' 
Judgementit the Plaintiff's Writ were brought.And the Court heg/ 
that the Writ laſt brought is well'brought, for it the farſt' -Plainti 
will not proceed upon his Writ, and the Defendent ſhall confeſs the 
Action, yet the: Defendent cannot fue'a Writ to make partition von 
that Plaintiff *s Writ, and therefore/it is reaſonable that the Defendent 
in the furſt Aion may ſuc cout a Writ to make partition; and that the 
Defevdent's plea is naught, and the-laft Writ is well proſecuted. 


res 


n— H_—_—— 
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AGions upon Quare Im pedit. 


" 

He Proce(s in this Action, are Summons, Attachment,and Di. 

ſtrels, peremptory by the Statute of Marlborgugh cap. 12, 

the Sheriff muſt ſummon the Defendent by good: ſanimo- 

ners, and return their xames-upon the original Writ,-and not return 
common ſammoners, as Jobs Dee, and: Richard Ror';' for a Writ of 
deccit lieth in this Writ, if /the furnmons were not-made jndeed 3 The 
Writs hereuÞon are xeturned from 15 days to 15 days, The fummong 
upon the firlt Writ may cither be madeat the Church-door or to the 
perſon of the Nefendent. And although a nibil be returned upon the 
firſt fhnmons;Attachment,and Diſtreſs; yet if. the Defendent- make 
defaultupon the-Diftreſs, a' Writ ſhall go to the Biſhop -upon' 'the 
title made by the Plaintiff: but at the common Law a Diftrefs infinite 
did lic, and no Writ to the Biſhop before the appearance of 'the De- 
fendentz hut now this is taken away by the Statute of Marlborough, 
cap. 13. A Writ of Foreyner accounts lieth upon the death of the Te- 


ſue, 

The Judgement in a Duare Impedit,js to recover the preſentment, 
and the value of. the Church for half a year, if the Plaintiff remaye 
the Clerk : . And if he do net remove the Clerk, then the value of the 
Church by two years, and the value ſhall be levied by fifa or legit, 
and not .by capias ad ſatisfaciend. tor that no capia lay before the ap- 


pearance upon the Original. Four things are to be enquired on' in a 


© ware Impedit, the firſt is, whether the Church be full or no; the ſe- 
cond is, if it be full, of whoſe preſentment ; thirdly, whether the ſix 
months be paſt from the time it became void fourthly, the value of 
the Church by the year. . 

It a Qxare Impedit be brought againſt divers, they ſhall have feveral 


Effoyns 


5 oe en God OD» owns ©. WV ao» as am 


ator, and ſummons and.ſeverance, if one of the Plaintiffs will net 


of," 0D - - i» wm 


as wy ww. 4 @s_ + Fu a 4a. nz 


Pert-L; . Aibipwl wporQuate Impedit. 

redppearancos uf) the fifhqnanbe'eſſoyned; ie muſt be 
adjouragd-for 15 days; ders dlity hab bibe given tothe reſt, And af 
that day-guothee of the Defondents- may beefſoyned for 15 days more, 
and an {dew dies given'to the refit, and fo'bt-all the reſt of the Deten- 
dents. _ . And il (the Defendent;take'riathis/cſoyn upon the ſummons, 
he may take his. cCognaipon therAtrachment, ' And if the Plaintiff do 
not adjourn the efſoyn; he (hall/benon ſuits And'note; that the Defen- 
gents are pot bound toappeas atter they have had their efſoyns until 
the return of the-Diftrefs ; tor the cfſoyn is no appearance, becaule it 
may becalt by a firanger: And note, it the Qware Impedit be not 
brought againſt the Incumbent that is preſented and admitted into 
the Church, at the time yt purchating the Art original Writ; that 
Clerk ſhall fever beremoved by the Plaintiff, although he hath judge- 
ment to:xemove his preſentation: but if a ſtranger be preſented, hang- 
ing the Writz if the Plaintiff recover, he ſhall-remove him:and there- 
fore the ſurer way is to bring the Writ againſt the Biſhop, Patron, and 
Incumbent, and then the Biſhop ſhall not preſent by Laps: and it the 
Patron be omitted in the original, the Writ is abateable. 

If the Original Writ be brought againſt three, one may appear be- 
fore hiscompanions, and Proceſs ſhall be continued unti}-:Difrels be 
againſt the re(t, and the Plaintiff im the mean time declate again{thim 
that appears in the Simul cumjand if hethat appears pleads Non im- 
pedivit, the Writ ſhall be awarded to the Biſhop, but there ſhall be 
acceſſit Executio, until the Plea between the Plaintiff and'the' other 
Detendents be determined, and it the Biſhop appear and olaim - no» 
thing; bue as ordinary, a Writ ſhall: iſue.to the fame: Biſhop upon that 
Judgement z ;but it the. Biſhop makes a Tithe to prefent, and Judge- 
ment is given tor the Phaintiff, then the Writ ſhall iſſue to the Metro 
politan of Canterbury, it the Church be within his Province, and (© 
tothe Metropolitan of-»Tork, it iq,be within his; and upon” a Judge- 
ment by New ſum informat ox nihil dicit, the Writ ſhall- go to the 


Arch» Biſhop, and not the Ordinary,'if the Wrir be againſt 'bim. The. 


death of {one;of. the Defendents 'hanging the Wric , doth nor abate 
the Writ, nor of one of the Plaintiff 's Parcenors. If theEIncumbent 
recover,he (hall recover damages, for he cannot have aWrit to the Bi- 
(hop, and if a man recover in a Oxare Impedid,and die, his Heir(hall 
not have Execution, for it is nota real Aﬀtion(and the Plaintiff ought 


always in his Declaration to make mention of -the laſti Incumbent, or: 


otherwiſe his' W rit ſhall abate. 


The'Husband alone, but in the Right of his Wife, may without his + 


Wilcibrivgia Dare Impedit, but not an- Aﬀiſe de Darraigne preſent- 
ment, forthe ſhallrecover nothing but his prefentation and damages,. 
and if the Wife die.havging the-Writ, it-faldnor abate: and a Writ 


did abate becauſe it was that he ſhould permit him. roneminate a fit - 
' ps La - 
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perſon, where it ſhould be to preſent; for an Advowſon in Wales th 
Writ ſhall be _— in the next Engliſh —_ St Jogement (hall 
be given in his Acton for the Plaintiff at the Afhſcs, ahd deceit lies 
upon a Judgement had in this AQtion upon default upon every If 
iſſued, joyned by Jury, the Jury ſhall enquire of the points of the wiit 
and note, admilhon, plcnarty, inflitution and ability (hall be tried 
the Ordinarie's Certificate 3 - but if the Iſſue be whether the Churchhe 
empty by reſignation, or whether the Patron have preſented his Clerk 
it ſhall be tricd by the Country, 2nd in this Writ the Defendent (hal 
neither have his age, nor a protcction, nor an Effoyn, as in the King, 
ſervice to avoid the Laps. 

If che King was Plaintiff;and that the De{gndent was not fummoy. 
ed by the Sheriff,nor attached,nox diſtrained,and the King had Judge. 
ment by default, no Writ of deceit lics in an Afhiſe of Darreign 
ſentment z if the Writ be brought in Midd. at the Return of the 
Writ. the Aſliſe ſhall be there arraigned by the Sergeants at the Barn 
French, and the Tenant (hall be demanded, and if the Tenant do not 
| appear, when he is demanded, a re-ſummons ſhall be awarded, andif 
upon the re-ſummons, the Tenant ſhall not appear, the Afliſe ſhallhe 
taken againſt him by default, and if the Tenant appear , he. may ds 
mand Oyer of the Writ and the Return, and the Writ ſhall be read ty 
him, ix bc verbs, and the Return thereof, and the Jury (hall have the 
view, and the Tenant may take exception, either to the Writ, orty 
the Return thereof, it there be cauſe ard if there be no cauſe, the 
he may pray a day to plead, and if the Court give a day, then the 
Jurors that appeared ſhall be diſcharged of their attendance, and ought 
to appear upon a new Proceſs to be awarded againſt them: the judge 
ment in this Aſliſe is to recover the preſentaticn, damages, and the 
value for half a year, and if fix months be paſt , the value of the 
Church for ewo years, by the Statute of Weſtminſter, Ed. 2. and fixd 
the Jury ought to have the view of the Church, to the intcnt that 
they may put the Plaintiff into poſſeſſion if he xecover : and in thi 
Writ the Plaintiff ſhall not recover the Advowſon, but the 'Preſenty 
tion, The Proceſs in this Writ is ſummons, re-fummons againſt the 
Tenant, and ſummons, habegss corpws,and diſtreſs againſt the Jury,and 
the Proceſs ſhall be returned from 15 days, to 15 days, and no Effoyn 
nor voucher lies after a re-ſummons. 

IEche King preſent his Clerk, one may have an Afliſe againſt hi 
Clerk only, and not againſt the King, and at Common Law nonecat 
have an Afliſe þut only the Tcnant of the Free-hold, but by the St» 
tute, Tenant by Statute Merchant, or Elegit may have an Affiſe; if 
the Incumbent hanging the Writ dic, andthe diſturber preſent agai 
that Writ lies by Joxrnes account upon the firſt diſturbance z and a 
ways in a Declaration in a Qxere Impedit, you muſt lay a preſentath 
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on him from whom-you firſt derive your Title, or under ſome from 

whom he claimeth , otherwiſe it is notrgood. The - Biſhop: cannot 

grant a Sequeſtration in no caſe, but where the Church is void, but if 
- the Clerk be inflituted, and induced, no Sequeltration lieth. 


(COpte! verſus Tanſie, Triv. 16 Jacobi, rotulo 3210. Qnare Impedit x,cootion 
brought for the Church of Bleby, the Iſſue was, that there was taken to te 
no ſuch Church, and the Venire was, de viſu de Bleby, and the Excep- ,cr.chicg 
tion was, becaule it was not of the body of the County, but the 
Exception was falved, becauſe in the Declaration ic was alleged, that 
one died at Bleby aforeſaid, and it was held that every place alleged, 
(hall be intended to be a Town, and by the uſer of the Writ, it is pre-, 
ſumed in Law to be a Pariſh,and then it there be a Pariſh,and a Town, 
if the Venire facias be cither of the Pariſh or Town, it is good , and 
it isa good Writ to demand Manerium de D. with the appurte- 
nances. . | 
Several Quere Impedits may be brought againſt ſeveral Defendents 
as one _ the Biſhop, and another againſt the Patron and In- A _ 
cumbents but if F. $. brings a $xare Impedit againſt A. B. that A. B, _ 8 
cannot have a Writ againſt the ſaid F. S.if a ; Qreore. Impedit, abates, gaint (ere- 
within the ſix months che Plaintiff may bring another Writ, but if ra! men. 
the Plaintiff be non-ſuit within the fix months, he cannot have a new 
Writ, becauſe the Defendent upon Title made, hath a Writ to the Bi- 
ſhop, and for that cauſe a new Writ will not lie. 


( Omber verſus Epiſcopum Ciceſter, & al. Trin. 6 Jacobi, rotulo 1629, Admittance 
The Ifſue in a Buare Impedit was if S. Roſe by covin between O_- 

him and Comber and Kivers, did refign into the hands of the ſaid Bi- fraud, takes 

ſhop, it the King hath Title of Laps, and a reſignation be made by Ki Pate 

fraud, and one admitted, this (hal) not take away the King's Title, for 

it the King's Title appearupon Record, then ſhall go out a Writ for 

the King, but otherwiſe it is upon matter of. Evidence, the King ſhall 

loſe his preſentation, as well by retignation as by death, where he hath 

Title to preſent by Laps, and doth. not, except the reſignation be by 

traud, and where an avoidance is by Statute, there needeth not notice 


ro be given to the Biſhop. 


] 0rd Say verſus Epiſcopum de Peterborough, Mich. 30 Jacobi, rotulo x1, a6 1, 
2601. The Imparlance and the Demurrerentred, Hill. 7 Fac, determined 

retul#5 458. The Caſe was, Tenant in Tail grants the Advowſon to a © - 

others, to the uſe of himſelf and his wife, and the Heirs Males of Tail. 

the Husband, and the Husband dies, and the wife ſuvvives, and 

the Lord Say marries the woman, and brought the Quere Impedit, 

the eſtate is determined by the death of Tenant in Tail, and Judge- 


d ment 


A preſent. 


ment by 


| j 
* A8Sjons upon QuareImpedit, Part 1 


ment was given for the: Biſhop upon.a Demurrer , in 2are Im. 
pedit , if any of the Defendents do bar the Plaintiff, the AGiog 
E gone. I» 


VV 4lep verſus Murrey, Trin, $ Jacobi, rotuls 2905. The Church 
became void by reſignation, and a preſentation upon the pro. 
viſo inthe Statute of 21 H. 8, tor the King's Chaplains. The King's 
Chaplains might have three Benches with Licenſe.vay,he might give 
to:them as many as he will, being of his own gift, Judgement for the 
Phaintif, if theIncumbent's Plea be found for him, he ſhall never be 
removed, although other Pleas be found for the Plaintiff by the 
whole Court, Paſch, g Facobi, It the Writ abate for Form, you (hall 
never: have a Writ' to the Biſhop, nor where it appcars that you have 
one Title. | 
| þ gn Rex verſas Emerſon, Trin. $ Jacob, rotulo 1811, The 
/ queſtion was, where the King had Title to preſent to a Church 


words g99%- ty reaſon of Wardſhip, and after livery : and before the King doth 


Nets. 


preſent under the Scal of the Court of Wards, the King doth preſent 
by bis Letters Patents' under / the great Scal of England, and the 
Clerk is admitted; inſtituted, and inducted, whether the Clerk ſhall 
be 'removed 'or "no, and the Court held that he (ſhould not : and 

gement that the Plaintiff, #ibil capiat per breve, he that gettcth it 
firſt by the Court of Wards or great Scal, ſhall have it, there necdeth 
no recitakin the Grant, A common perſon by his letcer or his word 
may make'aprefentation to'a Benefice to the Biſhop 'the King mi 
preſent by word if the Ordinary . be preſent 3 for a preſentment is 
biit a commandment; if the King under any Seal preſent, it is good; 
Ic is beſt to plead the King preſented generally, and not to plead it 
by Letters Patents, for it is the worſt way, and Judgement was giver 
for the Defendent : and Mich. 10 Facobi, it was held by the whole 


Court, that a preſentment under the great Sea), to a Church parcel of © 


the'Datchy of Laxcafter-is good , and needed not- tobe under-the 
Dutchy Seal. | 


Ranwel verſus Lifter, The Defendent had been Parſon for thre: 
years, and pleaded plenarty generally by fix months of the pre- 
ſentation of one Stiles, a firanger to the Writ 5 - And the- Coart held 
the plea to be nanght , becauſe the Defendent ſhewed no Titlein 


States; 


| Eedter verſus Winton and Needhatn, Hill. 12 Facobi retwh, 
| 3 $45. "Inv £:are Impedit, the:Caſowas,: Husband and Wit, 
bargainaud-ſell Land tothe KingbytNeod indented and inrolled) thi 
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isas good a8 4 Fine being tcund, if it was delivered to the King, but 
not entred of Recordz if it was made and delivered, it was good : 
but if the King ſhould before jt be delivered, grant it out, it had been 
void being not inrolled of Record 3 for the King in confideration of 
the bargain and ſale of the Husband and Wife before the Deed inrol- 
ed, did grant to them the parſonage of Hoyſham: in this Caſe the Wife 
is bound as ſtrong as by Fine; and the King made the you between 
the date of the Deed, and before Inrolment.' If theKimg's Clerk be 
once induced, the King cannot remove his Clerk at the Common- 
Law, before the Statute of 34 H. $. If a Quare Impedit were brought 
apainſt the Patron and Clerk, the Patron might contefs the Action, 
and ſo prejudice the Clerk 3 theretore by the Statute the Clerk _ 
inducted, he may plead that he is Parſon imperſoped, and ſo deft 
himtelt, 


P 


Laſwick, verſus Wiliams, Hill, & Jacobi rotulo 854, A pare Alubſequent 
Impedit brought of the ReQtory of F.Stoneley,one of the Telters _ tothe 

in the Exchequer, who was indebted to Queen Elizabeth. And it was ted toaward 
found that he was ſciſed of a Mannor, ad quod, &, in Fee, and ſold 3? 3furance 
it to the Plaintiff, who brought a Writ to remove theClerk, who was good cont 
admitted by the preſentation of Stoxeley*s wife, to whom a joyriture 4ration. 
was made by her Husband before he was indebted to the Queen: and 
it was pretended that the joynture was void by the Statute of 
and ſo was the opinion of the Court. 

If one uſurp upon the King, where the King hath Title, the Clerk 
cannot be removed but by a Quare Impedit : Car where the King is The King 
to preſent by Laps, and one doth preſent, the King during the life — 
of the Clcrk, ſhall remove him : but if he die, the King hath loſt by = 
his preſentation 3 but if the Clerk reſign, then is it no prejudice to death. 


the King, 


Omes Bed. verſus Epiſcopum Exo, Trin. 14 JacobiFrotulo, 2235. A 4 

” @uare Impedit brought, the Biſhop and Incumbent joyn 3 and pleodomns- 
pleads that there is another Writ depending againſt the fame Biſhop t2*r Wrie | 
only, and pleads it: and that the diſturbance in this Declaration, and gainftthe 
the diſturbance in the ' former Declaration, are one and the ſame = Biſhop, 
frurbance. The Plaintiff replies, that the firſt Writ was brought for n 
an@ther diſturbance, and traverſes without that, that they are one 
Md the ſame impediment, and the Defendent demurs upon that plea, 
and Judgement given for the Defendent that it was a good plea in a- 
baternent 3 for although the preſentation and thedifturbance are both 
ot them in queſtion, yet the preſentation is the main and the diſturb» 
ance but as acceſſory, 


S £ Birkland 
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The Biſhop's 
Flea thall 
not preJu- 
dice the 1n- 
cumbent. 


| 
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Pirkbead verſus Archiepiſcopum Eborae, & al, Paſch.1 4 Jacobi , rotul, 

953+ A Quare Impedit brought tor the Vicaridge of Leeds in 
Tork-ſhire, The Arch-Biſhop claims nothing but as Ordinary , and 
pleads further, that the Church became void the hilt of Fannary, Ay, 
12: Jacobi, and that fix months had elapſcd 3 by reaſon whereof he 
collated the 23«.Decemb. and Cook. the Incumbent pleaded the ſame 
plea : the Plaintiff replyed, and con'efſed the avoidance the trit of 
January : but he further ſaid, that within the ſix months , to wit, 
the 20, of May, &c. he preſcnted his Clerk, and the Arch- Biſhop re. 
fuſcd to admit him ; And afterwards, to wit, the 30. of May, the 
Biihop collated, and the Defendent demurred for the doublencls of 
the plea. If the Incumbent plead good matter for his. preſentation, 
although the Biſhop plead inſuthciently, that ſhall not prejudice the 
Clerk : And the Detendent took exception to the Plaintiff *'s Writ,be- 
cauſe it bore date the 9 of May, the preſentment was the 29.ot May, 
and the refuſal of the Biſhop was the ſaid 2g. of May ; and hecol- 
lated the 3o. of May : and ſo the Writ was brought before the retu- 
fl made by the Arch-Biſhop, 


Ominus nuper Rex Jacobus verſus Epiſcopum Rofſen, & al. Hil. 
13 Jacobi, rotule 2330. A £nare Impedit brought for the 
Church of Milton near Graveſend in Kent, and the Iſſue was , that 
Queen Elizabeth was ſciſed of the Advowſon of the ſaid Church,6c. 
and upon Trial of the Iſſue, the Jury found it ſpecially z by whichit 
appearcd, that the Queen had Title but at two turns, and the Biſhop 
had one turn : and becauſe it appearcd tothe Court, that the Queen 
had Title to that turn, therefore a Writ was awarded to the Biſhop 
for the King, 


WW Inchcomb verſus Epiſcopum recutor & al, Paſch. 14 Facobi, rotuli 
1016, The Caſe was, that a Clerk in Salizbhury , when the 
Church was full, eontraQted with the Patron, to give him g$ 1, when 
the Church ſhould become void, the then Incumbent being a very old 
and ſickly man, and did conclude, that the Patron ſhould grant the 
next avoidance to a friend of his who preſented him. And this was 
held to be a Simonaical contradc, the Clerk was admitted and conti- 
nued in all his lite, and died. And now the King preſented, 
The queſtion.was, whether the King not taking advantage therdof 


4 
"<4 
Pl 

{4s 


during, his life, (ſhall have now. the preſentment; it he had religned of F 


made \{ſc{ſion, and then another had been preſented , and then the 
firſt C'erk had died, the King then had not loſt his turn, Hubberd and 
Winch held that the King had not loſt his preſentation, for he never 
was Parſon, and' that the King after his death ſhall have his turn: 


"and Winchcomb cannot. have it, becauſe the.Church was void when 
the 


"Y 
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the Leaſe of the Mannor was made. And Calvert's Caſe in the Exche- 

aer was remembred z for the Church being void, P. contracts timo+ 
niacally with the Patron to have the preſentation, and upon this cor- 
rupt agreement he preſents R. who was ignorant of this corrupt a- 
greement, and yet hc was removed 3 tor hethall be puniſhed for the 
offence of his Patron : the admithon upon ſuch corrupt agreement 
maketh the inſtitution and induction void, 


After verſus Epiſcopum London. & al. Paſch: 12 Jacob. rotulo 
" * 2255. A Quare impedit brought for the Church of B, he claimed 
by grant of the next avoidance trom Sir Edward Pynchion, The Detcn» 
dent pleads a Uſurpation by Queen Mary upon a deprivation and ple- 
narty of her Clerk by fix months. The Plaintiff pleads a recovery by a 
Dnare impedit upon a Non ſum informat. by the Patron againlt the 
Queens Clerk. 1t the King upon Ulurpation preſent, and his C lerk. 
be in by fix months; if the Patron bring a Qzare impeait againſt the 
King's Clerk, and recover by Non ſum informat. this (half remit the 
Patron to his ancient right: otherwiſe it is, if the King do preient: 
by Title; in the Caſe of Deprivation, the Patron mult have fix months: 
after. notice; And Judgement was given tor the Plaintiff, 


Ivel verſus Epiſcopum Ceſtric. &* al. Paſch. 12 Facobi , ro- 
txlo 626. Tenant inTail, and his ſon grant an Advowſon, the- 
Father dicth,the, grant is void,and Judgement tor the Plaintiff, 


ww Indham verſus Epiſcopum Norwic, & al. Mich, 13 Fac. rotulo 

2042, A Quare impedit brought that the Biſhop ſhould per- 
mit the Plaintiffto preſent, &c. to the Church of A. &c. and declares, 
that whercas E. F, Knight, was (ciſed of the Mannor of M. with the 
appurtenances, to which the Advowſon of the ſaid Church,to wit.to 
preſent to the ſaid Church every firſt turn, &c. and that the Duke ot 
Norfolk, was ſeiſed of the Advowſon of the faid Church, to wit, to 
peeſent to the ſame every ſecond turn. And that one T. G.was ſcifcd 
of the Advowſon of the ſaid Church, to wit, to preſent to the ſame 
every third turn,&c. And an Exception was taken to the Declaration, 
becauſe by the Writ the Plaintiff claimed-the intire Advowſon, and 
by-his Count he claimcd but the third turnzand alſo he did not alledge 
that he ought to have the firſt turn 3 but the Exceptions were. over» 


* ruled by the Court z for when the Church is void, and it appertains - 


to him to preſent, he hath the intire Advowſon; but otherwiſe it is, 
when there are two Advowlſons in one Church for there the Count . 
mui be to the moiery of the Church, or the third past.. 


The: 


ATions upon Quare impedit. Part. 


T He late King James againſt Matthew, Trin. 4 Jacobi. The King 
was Plaintiff in a Writ of Error againſt Matthew, upon a Judge. 
ment given in a Quare Impedit , againſt the King in the Common 
Pleas, of the Church of A. and the queſtion was, Whether a double 
uſurpation upon the King doth ſo put him out of Poſſethon, that he 
ſhall be forced to his Writ of Right, and it was adjudged in the Com- 
mon Pleas againſt the opinion of Anderſon, that he was put to his 
Writ of Right 3 but a Writ of Error being brought upon that Judge. 
ment in the Common Pleas, the Judgement was reverſed by the 9. 
pinion of Popham, Telverton , Wiliams and Tanfield; Fenner bcing 
of a contrary opinion, and they alledged two Reaſons hiſt, becauſe 
the Right of Patronage, and the Advowſon it felt bcing an Inherj. 
tance in the Crown upon Record 3 the Law will ſo protect it, that by 
no force or wrong done by a SubjeQ, it (hall be develicd out of the 


King, for there is a Record to intitle him, but there is no matter of | 


Record againſt him 3 for a Preſentation by a Subject is but matter in 
fait,the wifich Ad although it be mixed with the judicial Act of th@ 
Biſhop, to wit, Inſtitution, yet it ſhall not prejudice the King, being 
only grounded upon the wrong of a Subject : and the ſecond Reaſon 
was, becauſe no man can ſhew when the Uſurpation upon the King 
ſhould commence and begin for it is not to be doubted,but that the 
King after tix months paſſed,it the Incumbent by might have preſcnt- 
cd, tor plenarty is no plea againſt him, and Nullum tempus occurrit 
Regiz and after that Uſurpation upon the King, the Court doubted 
not but that the Patronage was ſtil] in the King 3 and Popbam (aid , 
that a Confirmation being, made by the King to ſuch a Preſentce, is 
good, to eſtabliſh his Poſfethion againſt a recovery in a Quare impe- 
dit by the King afterwards, but that it ſhould not: inure to any pur- 
poſe, to amend the Ettate of the Uſurper; for he gains no Poſletlion 
by the Preſentation againſt the King , but the Releaſe to him made 
by the King is void, as toſo much as is in poſſcilion, and during the 
lite of the frſt Preſentee, the whule Court did not doubt but that 
the King might preſent, and then the death of the Incumbent could 
not make that to be an Uſurp#tion , which was not an Uſurpaticn 
in his lite, for the death is a determination of the firſt wrong, which 
will rather help than injure the King : and Taxfield ſaid, that fo it 
had bcen reſolved in the Common Pleas,23 and 24 Eliz, in one Tard- 
ley's Cale, tor in that Caſe, there was not any Induction, tor which 
rcaſon Judgement was not entred, but they were all of the ſame opi- 
nion, as the Court then was 3 and only 43 E. 3-14. 14 E.3. and 18, 
E.3. are againlt it 3 and Popham ſaid , that a Qrrare impedit was by 
the Common Law, but it was only upon a Preſentment, to wit, Indu- 
Qion but if the Incumbent was to be inducted,then at the Common 
Law a Writ of Right of Advowlſon only lies, 
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Part I. AGions upon Replevin. 157 


D# verſus Fitch, Trin. 14 Jacebi, retulo, It was ſaid in this 
Caſe by Juſtice Yarbrrtos, that the preſentment is the poſſeth- 
on in a Qxere impedit, as in Rent, the recciving, and» in Common, 
che taking of the prohts: and in a $uare impedit one ought to ſhew 
in his title a preſentation either by himſelf, or one of thoſe, under 
whom the Plaintiff claims, as in a Writ of Right of an Advowlon , 
one muſt (hew a preſentation in himlſelt, or in his Anceſtors, whoſe 
Heir he is. Plevarty in a Qare impedit ſhall be tried by the Biſhop, 
tor the Church is tull by inttictution only in common perſons Caſes, 
but in the King's Caſe the Church is not tull' until the Clerk be in- 
dudted, but whether a Church be void or not, ſhall be tricd by the 
Country, for of voidarcy the Country may take notice. 


Ations upon Replevin. 


a Replevin, either by Plaint, or Writ, at his pleaſure, and it it be 

by plaint in the Country, and the Bailiff return to the Sheriff that 
he cannot have the view of the Beaſts to make deliverance, then the 
Sheriff ought to inquire of that by inqueſt of Office, and it it be found, 
that th&Beaſts be not to be had, then he ought to award a Withernam, 
and. if the Sheriff will not do it, then an Attachment ſhall iſſue 
againſt the Sheriff to the Coroners, and after that a Diſtreſs, and if 
a Withernam be granted, and a Nihil returned upon the Withernam, 
he ſhall have an Altzs & plures, and fo infinitely; and a ſecond de- 
liverance lies a Withernzm , and note, that ſometimes a Withernam 
lies after a Withernzam, and when the Plaintiff is non-ſuit, and after a 
Return habend, and that the Beaſts are not to be found, and that the 
Beaſts of the Plaintiff are taken in Withernam, and the, Plaintiff ap-- 
pears, and alledges that the Detendent had the Cattel firſt taken, and 
prayes delivery. 

And if the Defendent, when the Sheriff comes to make Repleviu of 
the Cattel, claims property, then at the return of chat Writ, another 
Writ, de proprietate probanda (hall iſſue to rhe Sheriff, by which Writ 
the Sheriff -is commanded, that taking with him caffodibus placito- 
ram, &c, he (hall inquire of the property. And it it be tound that the 
property was to the Plaintiff, then a redcliverance ſhall be made to 
the Plaintiff, and an Attachment againſt the Defendent, toanſwer fox 
the contempt in taking, and unjuſtly detaining the *Carttel ot the 
Plaintiff. 


[ the Cattel be diſtrained , the party that owes them may have 


AdTions npon Replevin. Part. 


Plaintiff,and ifhe appear upon the Plures Withernam, he ſhall gage de. 
liverance preſently. And if the Defendent in the Replevin in Ceurt 
claims the property, and if it be found again(t him, the Plaintiff (hall 
recover the value of the Cattel and his damages. And it the Defen. 
dent plead in abatement of the Writ,that the property is in the Plain. 
tiff and one other, &c. and the Plaintiff confeſs it, by which the Writ 
ſhall abate by an award upon the Roll, and a return habend.be award. 
ed to the Defendent, yet the Plaintiff (hall have a new Replevin, and 
the return ſhall not be irreplegiable 3 tor the Statute of Weſtm. the (e. 
cond,doth not help a falſe Writ,or abatement of a Writ:but the Plain. 
tiff may have a new Writ from timc to time, but it helps non-ſuits in 
Replevin; but if he be non-ſuit, he ſhall not have a new Replevin, but 
a Writ of ſecond deliverance, And if the Detendent upon the return 
habend.adjudged for him,cannot have the return of the beaſts,and the 
Sheriff's returns upon the return habend, that the Cattel firſt taken are 
dead, he may have a Scire facias againſt the pledge : and upon a Nibil 
return upon that, he may have a Scire facias againſt the Sheriff, for 
inſufficicnt pledges are no pledges; and the party may rclinquiſh his 
Withernam, and fall upon the pledges or the Sheriff. And it Catcel be 
put intoa Caſtle or Fortcſs, the Sheriff may take the Poſſe Comitatuz 
to make a Replevix upon the Plures Replevin, A Replevin will not Tie 
of Deeds or Chattels concerning Land, and no return habend. lies up- 
upon a juliification : and if a diſcontinuance be after a ſecond delive- 
Tance,the return habend.ſhall be irreplegiable.And it the Deftendent at- 
ter an Advowry will not gage deliverance, he (kali be impriſoncd tor 
the contempt : no diſclaimer lies upon a juliitication, but @pon an 
Advowry. . 

And it the Replevin was ſued by Writ,ard the Sheriff rerurn theres 
upon, that the Cattcl are not to be found , then a Withernam (hall 
be awarded againſt the Detendent: and it a Nzbi be returned, thin 
a Capias,alias & plur, Withernam, and thereupon an Exigent : andif 
he do at the return of the Exigent find pledges to make deliverance, 
and be admitted to his Fine, then the Plaintiff ſhall declare upon an 
4core detent, and go to trial upon the right of the cauſe of diltxc(s: 
and it it be found tor the Plaintiff, he ſhall recover his colts and da- 
magcs : and it for the Defendent, he ſhall have a return babend.But 
it upon the return of the Pires Repleg, the Defendent appear, then 
no IVithernam lies, but he muſt gage deliverance, or be committed : 
and the Plaintiff ſhall count againti him upon an «core detent. and (0 
proceed to the righttul taking of the Diſtreſs. And if it be found for 
the Plaintiff, it the Cattel be not delivercd, he (hall recover the value 
of the goods, and coſts and damages, it for the Defcndent, colis and 
damages, and a return babend, | 


Wilkins 


Part I. ATions upon Roplevin. 
WW [lkins verſus Danre, Frin, 6 Facobi, rotulo g30-.the Defendent. 
avowed for a Rent charge, granted to his Father in Fee, 
with a clauſe of Diſtreſs: the Plaintiff demands Oyre of the Deed, 
which was a grant of the Rent to one and his Heirs, to hold to him 
his Heirs, Executors and Afligns to the uſe of the (aid H, and his At- 
fgns during thy life of a firanger: And whether it was in Fee, or for 
life, was the queſtion, and whether the Hahendum be contrary to the 
premiſſes, or do ſtand with the Eſtate ; If the Habend, had been to him 
and his Heirs during his own life, this had been void 3 but it was held 
otherwiſe for a {tranger's life,and no occupancie can be of a Rent. 


159 


Happel verſus Whitlock, Mich, 6 Jacobi, rotulo 1316. The Que- Liberty ts 
@ ſtion was upon a liberty in the Decd to make Leaſes, provided ———— 


they ſhall notexcecd the number of ihree lives, orwenty and one 
years, and the Leaſe was made for fourſcore years,if two live (o long ; 
if he makea Leaſe abſolute,it muſt not be above twenty and one years, 
but in this Caſe it is uncertain, 


Mm: verſus Camb. Paſch, 7 Jacobi, rotulo 341. In Replevin, 


to the advowant by will for one and twenty years, by one Lockyer. 


A deviſe of 
cars in 


the Defendent avcws damage teſant by-reaſori of a deviſe made 7 


muſt 


that Lockyer was ſciſcd in Fee of the Land in queſtion, and the faid _—_ ts 


WHI, deviſed the Land to the (did D. for the faid years, in confidence 
only to-the uſe of it, if ſhe (hall remain 'unmarried , and after- 
wards, and before the taking, died thereof ſeiſed, F. L. being then 
Sou and Heir of the ſaid Lockyer, after: whoſe death- the Land de» 
ſcended to the ſaid F. as Son and Heir, &e. after whoſe death the Le- 
gatces entred into the Land, and were thereof poſſeſſed to the uſe 
and confidence above ſaid, the Reverfion belonging to the faid 7. L. 
And the woman took Manning .to her Husband-3, by reaſon whereof, 
the ſaid term deviſed by the ſaid L.to the ſaid A-and F. to the.uſe and 
confidence above ſaid,cnded,the ſaid F.being under the age of fourteen 
years, to wit of the age of two years; by\reaſon whereof the cuſto- 
dy of the Heir did belong to the Husband; and Wife. by xcaſon where- 
ot they ſciſed the Heir,and entred into the Land, and maintained their 
County the Defcndent confeſſed: the-Will; and the deviſe for years, 
in confidence : And further, that after the term be; deviſcd;the Laud 
to his Son in Fee, and a demurrer, © The Condition muſt ga to the E- 
ſtate, and not to the uſe. 


@®- -- verſus Fiſher, Trin, 6 Jacobi,rotulo 513, The Defendent as 
Adminiſtrator of Foſter, advows for Rent reſerved upon a Feot- 
ment made in Fee of the Mannor,reſerving Rent in Fee to the Feoffer , 
in 


fidence 
the conditi- 
on 


who was (ciſed of the Land in Fee : The Plaintiff faith, that true it is, :» the eftare. 


r70 Aion: upon Rplevin. PartT, 


| Theſcilinef jn; the name of a Fer-farm-rent, . wich 2 clauſeof Diſtreſs for the yg 

ved upon a Paying of it, and that the Rent did deſcend to the Iflue of the Feof, 

Feoffment fer, And for the Rent due tothe Heir of the Feoffer in his life ady 

time of limi- the Plaintiff in his bar to the Advowry,Gaith, that neither the inteſtate 

tation not nor his Anceſtors, nox-any-other whoſe-Eftate the ſaid T. hath in the 

verſed, Rent were ever ſeiſed of the fame Rent withan fortygrears then 1;g 
paſt before the taking, &e. And a demurrer pretending that he ought 
ro alledge feifin in the Advowry within forty years : And it was held 
by the whole Court, that the feifin isnot to be alledged, being it wa 
by Deed made within the time of preſcription 3 neither is the ſcifin but 
where the ſeifin is traverſable, there it muſt be alledged, and in ng 
other Caſe, and the Judgement was given for the Advowant. 

Nets, Mich. $: Jacobi, An Advowry was made for an amerciament ing 
Court Leet; an& hews that he was feifed of the Mannor in Fee,and 
that he and all, &c, have had a Court Leet,and the Plaintiff traverſe, 
that he was feifed of the Mannor in Fee and the Court held, If the 
Defendent had a reputed Mannor, it would maintain the Advowry, 
though he had indeed no Mannor in truth. 


Enolds verſus Ooktey. The Defendent avows for Rent reſerved 
upon a Leaſe for life, and the Plaintiff (hews that the place in 
qfrained which, &c. did adjoyn to the Cloſe of the Plaintiff, and that the Cat 
cept they fel againſt the Plaintifls will did eſcape into the other Cloſe,and that 
we bee® he did preſently follow the Cattel : and before he could drive them 
fame Land out of the Cloſe, the Defendent did diftrain the Phintiff*s beaſts; 
fone time. an whether the Dilireſs were lawful or not, was the Queſtion, 
And the Coutt held in chis Caſe, becauſe the beafts were alwaysin 
the Plaintiff*s poſſeſſion, and in his view , the Defendent could not 
diftrain the Catte! of a ſtranger 3 but if he had permitted the beaſts 
to have remained there by any ſpace of time, though they had not 
been levant and couchant, the Leffor might have diſtrained the beaſ 
of a firayger. 


| © verſus Ayre, Hill. 4© Elizab, rotwlo 1610. In a Replevin 
the queſtion wgs upon theſe words, to wit, the ſaid Abbot and 
Covent granted to the ſaid R. that he and his Aſſigns ſhould have 
Fire-boot, Cart-boot and Plow-boot, ſufficient by the appointment,ec. 
without making waſte under the penalty of forſciting the Devilc , 
whether thoſe words make a Condition or no,and by the wholeCourt 
held to be a Condition, but Judgement was given for the Plaintiff 
for doubleneſs in the plea. | 


Brown 
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Part |. | AHns vpor Replenir. 
Rown verſus Dunri, Hill, 15 Jac. rowle 181g. The Defendent 
made cogniſance,Oc. AS Bailef, M. W. alker ;Widow, Adminiſtra- 
cor, (ce. R.H. for one Rent charge of 6 tl. granted by one Warper 


to the faid R. and M., his wite for lite of the Wife. And the ſaid R. _ - 
the ſaid 2Reples 
yearly Rent to be behind, and not paidin part,-or in all by the ſpace for Kent. 


by the ſaid writing granted, rc. That if it ſhould ba 


of ten days next after any Feaſt, &e, being Jawtully demanded, that 
then, #c, the ſaid Warner, &c. ten ſhillings, none , for every 
default, and that then it ſhould be lawful to the ſaid . and M. 
"and. their Aſſigns, to enter into the premiſſes, and diftran as well for 
the Rent as for the nomine peue, and ſhews that the Rent was behind 
in the life of ghe Husband, and that he died imeftete, and that Admi- 
niſtration-was committed to the woman,and male :cognifance-for the 
Rent due at ſuch a Feaſt in the life of the Husband;and 'being then be- 
hind, and the iſſue was, that the Grantor was notiſciſed/; and after a 
trial divers exceptions. were taken,one was for that a demand was not 
alledged 3 another was, that the cogniſance was made as Bailiff to the 
Adminiltratox, when as the woman by.che ſurvivorſhipſhould have 
the Rent. Another was, that it & not alledged that the Rent was be- 
hind by ten days next after the Feaſt, and;the exceptions upon de- 
bate at divers days were over-ruled. Firſt, the demand is not neceſ(- 
ſary , for the Diſirels is a ſufficient demand, as it-was adjudged in 
Face's Caſe: The ſecond was, becauſe the cogniſance as Adminiſtre- 
{tor are void, idle and ſuperfluous ; arft-for the ten days it was good, 
becauſe the predido tempore quo, &c, It was behind, and adjudgetby 
the whole Court for the Advowant, 


\Loper verſus Alen. Tring 15 Jacobi, rotuls 3002. Replevin 

+ taking of 40 ſheep J iſſue was, that the op ws vic 
levant and-couchant, and found by a ſpecial yerdiftthat twenty ſheep + 
were leyant and couchant, and that.twenty ſheep were not levant 
and couchant : and it -was held apon the reading ofthe Record;that 
the Plaintiff ſhould have his Judgement. 


Urton verſus Coney, Hill, 16 Jacobi,votulo-2044. The Defendent x 


avows for a rent charge. granted-to him for like by his*Father,if- #* the Ad- 
ſuing out af all bis. Landsin ſuch a Town, to:have and to hold,to le- 192 6 
vy, and yearly to take the faid annuity or anugl.rent; of, '&e. during _— 


the natural life of the ſaid P. at two Feaſis inthe year, to wit, &e. 
by equal. portions : The firſt , payment to be made the faſt and next 
Fealtdf the ſaid Feaſts, which ſhould next happen after the Term of 
Z yearsended and determined,fpecificd and declared in the ſaid wil). 
And it jt ſhould happen, #c, And. averrs inthe avowry, that there'ts 
not any term of years Jpecitied -and, declared in the faid Teſtament 
: Z 2 before 


9 ® 
AGions upon Replevin. Part}, 


before recited, And note, that in-thepremiſſes of the Deed, iris re. 
cited thuN1n fulfilling the Wilt or Teſtament of me the ſaid T, bear. 
ing date fuch a day I have given, &c. And the Court held that the 
grant was preſent if no term was contained in the Will, and Judge. 
ment was given for the Avowant. But after Judgement wasentred 
upon Record, an exception was taken, becauſe it was not averred that 
the Grantor was dead-t-and it was allowed for a good exception,but 
it camie too late, Judgement being entred, 


Replcvi | ev verſas Codſulm. Judgement for the Detendent who ayoy. 
the ants cd for rent reſerved upon a Leaſe for years: and*t was moved 
of 3 Fac. that the Plaintiff who brought the Writ of Error upon that Judge. 
ment ought to find Bail upon the Writ of Error by the Statute of 
3 Jacobi, and it was held by the greater number of the Judges, tha 
the Plaintift ſhould not find Bail, for KReplevins are not within the 


Statute. 


T Urney verſus Darnes, Trin, 17 Facobi. rotulo 2887, Demurrerin 
- 4:: a Replerinaupon a traverſe of Land, when as the partics have net 
agreed of the quantity of Land. The avowry was that C,was ſeiledof 
one Meſſuage,two Barns,one Mill,e*c. and an hundred Acres ot Land, 
with the appurtenances in I, and held them of, &c. by fealty and 
rent, &c. and ſuit of Court, &c, And the Plaintft prayed in aid, and 
\ he joyned;. and'alledged that He was (cifed of 76 Acres of Land with 
F*. appurtenances in hisdemeſn as of Fee, and held thctn of G, by 
| ealty and rent, &c. and ſuit of Court, and traverſes that he held the 
Tenements of the ſaid G. as of his Mannor of WF. in manner and form 
as, Oc, and afpecial demurrer : and one c<ayſe was, becaule he devies 
not the ſeilin of the ſaid fervices, but only denies and traverſes the 
tenure, and therefore they pretended that the plea contained double 
matter, and was 'wnegative'pregnant : And ſecondly , whether the 
Seifin or Tenure be traverſable, and the plea was held good by Hub 
bard and Warbart on. X 


Judgement JT Tchard verſus Toung, Trin. 16 Jacobi, rotulo 194, vel 17006. A 
Gr che en R Replevin witorn, taking je Cattel-at Aller, in — 
was naught, race called Land-Meed, the Defendent avows a Bailiff of Sir John 
Duvies the'King's Sexjeant, containing four Acres for damage feſant, 
the Plaintiff pleads in:'Barr, that Henry Tearl of Hunt; was ſeiſcd 
of the Mannor: of  Aler,, whereot one Meſſuage , &e. was pgecel, 
and cuſtomary Land, and ' devifable by Copy of Court-Roll? and 
that within the {aid Marinor there was a Cuſtom, that-every Culto* 
mary Tentat of the {aid Mcfſuage hath been uſed to have Comm 
ef Paſture in 'theifaid place called *Land- Mead; the ifſue' was with 

£ out: 


TY =” om FF Flew © 


Part. 


good. 


Ee verſus Edwards, Trin, 19 Jacobi, rotulo 470. : The Caſe was 
- in Replevin, a Copy-holder claims common in another man's _ 
Land, and the Lord infeoffeth the Copy-holder of his Copy- hold *** 
Land, whether he hath now loſt his common, and held that he had; 
but if a Copy-holder hath common in the Lord's walſte,and the Lord 
intcoffeth him of the copy-hold with all commons, the common is 
not gone. 


Abel verſus Perrot, yl. 19 Jacobi, rotulo2734. Tenant in Tail x;, pies 

hath power to maRe a Leale for fourſcore and nine years , if naught for 
three per{ons live ſo long{and reſerving the old Rent due,and payable 
yearly, and he maketh a grant in reverſion for years, and whether 
that be good or no was the queſtion, there being a Leaſe for Lite is 
poſſe{l1on, the ſecond Leaſe was for fourſcore and. nine years it three 
live ſo long, for the matter in Law, the Court held the Leaſe good, 
but for want gf an averment of the life of, &c. the plea was nat 


good, 


JR Oberts verſus Tong, Hill. g Facobi, rotulo 1835, The Plaintiff in 

a Replevin pleads that he offered amends, and doth not (hew th 
he offercd it before the impounding of the cattel, and adjudgcd Bail:# nor 
an il] plea, and the offer of amends cannot be made to him that ma» 9994 
keth cogriſance.. 


AGions upon Replevin. 


out that, that within the ſaid Mannor, with the appurtenances 
whereof... is, and time out of mind, was a cuſtom, that every cu- 
ftomary Tenant of the ſaid Meſſuage, &c, had common of paſture 
ia manner and form, &:, and Sergeant Harris moved in arrcſt of 
Judgement , that there was no cultom alleged, becauſe it did not 
appear in the pleading, that the place where the taking was ſuppoſed 
to be, was within the ſaid Mannor,, and no cuttom of the Mannor 
could extend forch of the Mannor, but he ought to preſcribe in the 
Mannor, and note, he ought to have pleaded , that the place in 
which , &c. was parcel of the Mannor, and then the plea had been 


In a Replevin upon an Avowry for Rent , «the Plaintiff for part x, 
pleadeth payment, for the other part an Accord, the one ifſue is found 

for the Plaintiff, and the other for the Defendent 3 the Plaintiff ſhall 
recover his coſts and damages, and the Defendent ſhall have Judge- 
ment of Return habend. and no coſts and damages. 1 think otherwiſe 

it is, if the Avowries be ſeveral, thcn on both tides they ſhall recover 
colts and damagcs. 
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, If one in- | PAcm verliu Palmer, Trin. 12 Jacobi, rotwlo 3947. A Copy-holder 
yy mr Replevin preſcribes to have common of the palture appurtenant 
guiſhment of to the Copy-hold, the other party pleads an extinguiſhment of com. 
conſeof yz, mon, becauſe the Lord had incloſcd Land, lying in another-tield, in 
cinage. which field, and in the other field, the Lord had common by cauſe of 
Vicinage, and note that in common for cauſe of Vicinage, if one ig. 


cloſe part, it is an extinguiſhment of all the common. 


Arowry a GHarp verſus Emerſon, Mich, 12 Facehi, The Detendent makes A. 
— E vowry for homage, fealty and rent , the Plaintiff prays in Aid, 
conſent» and hatha ſummons in Aid, and at the return of the ſummons, -the 
Prayee in Aid was Eſſoyncd, and after the Effoyn,the Detendent mo. 
ved the Court, that the homage might be put out of the Avowry, 


which wasentred by conſent of parties, which was raſed out of the 


Bill. 2 
Out of the R nndel verſus Blanchard and Fack ſon, Paſch. 13 Jacobi , rotuh 
or wma 2037. The taking in Replevin was ſuppoſed to be at Sorthwark 


the Panel and one of the Defendents pleads non ceprt, and the other Bailiff of 
eg the Governours of the pofſe(hions, revenues, and goods of the Free 
mended up- Gratnmar-School of, &c. for the Pariſhioners for the Pariſh ef Saint 
__ Ge" Olaves in Southwark, in the County of Swrrey, and the Advowry 
that he was Was made for damage feſant, the Plaintiff preſcribed for a way belong- 
me lame. ing to his houſe, in the Pariſh of St. Olaves in Southwark, and the 
Venire facias was of Southwark, in the Pariſh of St. Olaves in South- 
wark, and exception taken to that, and held good, becauſe one De- 
fendent had pleaded on: cepit, and anothekception was, becaulc he 
had not ſhewed when the Corporation begun, and that was hcld an 
idle exception ; for one need not ſhew when they are incorporated, 
Another exception was, becauſe the name of one of the Jury was 
miſtaken, becauſe in the Return of the Venire it was to Liſxey of Croy- 
don, and in the pannel of the Habeas Corpus, it was written to Joby 
Liſney of Croydon, and becauſe in ſound it is all one, and the Sheriff 
made oath, that he was the man that was returned, in che Venire fa- 
cias,the Return was amended in Court, and Judgement given by the 


whole Court for the Plaintiff. 


Ifrwo men Ain verſus Maſcal, Hill, 12 Jacobi, rotulo 3400. The Lord avows 


diftrain one | the taking of one Mare, as for Rent behind, fo for the fourth 
a> an. 


both have part of a Relict, and doth not expreſsthe ſumm due for the relief;and 
Judgement, for the Rent, the Plaintiff pleads tender, and demurrs for the Relief, 


40 return. 


becauſe he had not expreſſed the ſfumm,and becauſe he had diſtrained 
one thing for the Rent, and relief, pretending, that if one cauſe pals 
againlt 


4 —_ as As — 
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againſt him, and another for the Avowant, that he could not have a 
Return babexd, but the Court were of a contrary opinion, but it two 
men (hall diftxain one and the me Mare for two feveral cauſes , ,and 
one hath Judgement for himſelf, and the other for himfcif , In this 
caſe no return habend. can be made of the Marc. 


Rown verſus Goldſmith, Trin. 13 Jacabi rotulo, 6079. A Court of @,.._. 
Pipowders is incident toa Fair, and a Court Baron to a Mannor: in order to 
And a Court Baron cannot be ſeparate from a Mannor 3 for it is an ** "or 
nexed to a Mannor : the like of a Court of Pipowder to a Fair;by the 
grant of a Mannor with cm pertiuent/is the Court paſſes, for it is an 
incident inſeparable to the Mannor, and a man .carinot grant his 
Court, but he may grant the profits of his Court, 


Agiſtri & ſocii Collegit Emanuelir in Cambridge. The Writ was 
adjudged naught in Replevin, becauſe they had diſtrained in their | 
proper names for a Corporation : as Maior and Commonalty cannot *** 
diſtrain in their own perſons but by their Bailiff. The Court held 
that the Sheriff could not take a Bond in Replevin, but mult take 
pledges according to the old cuſtom. 


yur verſus Bungory, Trin, $ Jacob. rotulo 3059. The Defendent 

ſhews that one was ſciſed oft Land in Fee, and held it by Knights- 

ſervice of a Mannor, and for the Rent of two cocks and two hens : 

and the Lord grants the third part of the Mannor to another , who xs, 

ayows for the ſervice, and the cocks and hens, and held he could. 

not alone avow for that joynt-ſervice, but the other ſhould. joyn 

with him. JO 

WW Enden verſus Snigg, Trin. 11 Jacob, rotulo 1137. In Replevin , cc. 
the queſtion was upon a Leaſe for Life made tothree to have Life to three | 

and to hold to them the ſaid A. B. and C. and every of them for the 2,0, 

term of their Lives, aud the Tongeft liver of them fucceſhvely one af n2vebr. 

ter another, as they are writ in order. And the queſtion was, whether 

this was a remainder or no, and it was held to be a remainder upon 

the reading of the Record : but if the grant had been only ſucceſhve- 

ly, not ſaying as they are named in the writing, it had been naught, 

becauſe he could not tell who ſhould begin. 


*Horold verſus Hadden, Trin. 11 Facob. rotwlo 451. Tn Replevin a The Pannel 
Juror was returned by the name of Payly, and in the diſtreſs the 9! 05m” 

narve was 7, P.and in the pannel he was written Baily, and tried by m:nded up- 

that name of Bzily, and moved in the arreſt of Judgement for the ©* _ 


miſtaking of the name. And the Court held, that it the right name 


was 


- 
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| If one in- | Pc verſus Palmer, Trin. 12 Jacobi, rotwlo 3947. A Copy-holder 
is an exeine . in Replevin preſcribes to havecommon of the paſture appurtenant 

puiſhment of to the Copy-hold, the other party pleads an extinguiſhment of com. 

cone? Pr mon, becauſe the Lord had incloſed Land, lying in another-tield, jp 

cinage. which field, andin the other field, the Lord had common by cauſe of 

Vicinage, and note that in common for cauſe of Vicinage, it one i. 


cloſe part, it is an extinguiſhment of all the common. 


Avowry a. Q Harp verſus Emerſon, Mich, 12 Jacobi, The Detendent makes A. 
__ vowry for homage, fealty and rent , the Plaintiff prays in Aid, 
conſent. and hath a ſummons in Aid, and at the return of the ſummons, -the 
Prayee in Aid was Efſoyned, and after the Efſoyn,the Detendent mo. 
ved the Court, that the homage might be put out of the Avowry, 


which wasentred by conſent of parties, which was raled out of the 


Bill. 
Out of the R nndel verſus Blanchard and Fack ſon, Paſch. 13 Facobi , rotuh 
9 wane 2037. The taking in Replevin was ſuppoſed to be at Sorthwark 


the Panel and one of the Defendents pleads non cepit, and the other Bailiff of 
wen. 8 the Governours of the poſſellisns, revenues, and goods of the Free 
mended up. Grammar-School of, &c. for the Pariſhioners for the Pariſh ef Saint 
if 0 Olaves in Southwark, in the County of Swrrey, atd the Advowr 
that he was Was made for damage feſant, the Plaintiff preſcribed for a way belongs 
_ Te ing to his houſe, in the Pariſh of St. Olaves in Southwark, and the 
Venire facias was of Southwark, in the Pariſh of St. Olaves in South- 
wark, and exception taken to that, and held good, becauſe one De- 
fendent had pleaded #on cepit, and anoth ception was, becaulc he 
had not ſhewed when the Corporation begun, and that was hcld an 
idle exception z for one need not ſhew when they are incorporated, 
Another exception was, becauſe the name of one of the Jury was 
miſtaken, becauſe'in the Return of the Venire it was to Liſxey of Croy- 
don, and in the pannel of the Habeas Corpus, it was written to Joby 
Liſney of Croydon, and becauſe in ſound it is all one, and the Sheriff 
made oath, that he was the man that was returned, in ghe Venire fa- 
cias,the Return was amended in Court, and Judgement given by the 


whole Court for the Plaintiff, 


Ifrwo ren Ain verſus Maſcal, Hill. 12 Facobi, rotulo 3400. The Lord avows 


rr one the taking of one Mare, as for Rent behind, fo for the fourth 


both have part of a Relict, and doth not expreſs the ſumm due for the relief;and 


p— tor the Rent, the Plaintiff pleads tender, and demurrs for - the Relief, 


becauſe he had not expreſſed the ſumm,and becauſe he had diſtrained 
one thing for the Rent, and relief, pretending, that if one cauſe pals 
againlt 
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againſt him, and another for the Avowant, that he could not have a 
Return babexd, but the Court were of a contrary opinion, but it two 
men (ball diſtzain one and the @me Mare for two feveral cauſes , and 
one hath Judgement tor himfclE, and the other for himfclf , In this 
caſe no return babend. can be made of the Mare, 


PRown verſus Goldſmith, Trin. 13 Jacabi rotulo, 607. A Court of @.,... 
Pipowders is incident to a Fair, and a Court Baron toa Mannor: in order to 

And a Court Baron cannot be ſeparate fronra Mannor 3 for it is an ** Mme 

nexed to a Mannor : the like of a Court of Pipowder to a Fairzby the 

grant of a Mannor with cxm pertinent the Court paſſes, for it is an 

incident inſeparable to the Mannor, and a man .carinot grant his 

Court, but he may grant the profits of his Court, 


Aziftri & ſocii Collegit Emanuelir in Cambridge, The Writ was 
adjudged naught in Replevin, becauſe they had diſtrained in their | 
proper names for a Corporation : as Maior and Commonalty cannot *** 
diſtrain in their own perſons but by their Bailifk. The Court held 
that the Sheriff could not take a Bond in Replevin, but mult take 
pledges according to the old cuſtom. 


| or" verſus Bungory, Trin, $ Jacob. rotulo 3059. The Defendent 

ſhews that one was fſciſed ot Land in Fee, and held it by Knights- 

ſervice of a Mannor, and for the Rent of two cocks and two hens : 

and the Lord grants the third part of the Mannor to another , who x, 

ayows for the ſervice, and the cocks and hens, and held he could 

not alone avow for that joynt-ſervice, but the other ſhould joyn 

with him. Pp! 

WW Enden verſus Snigg, Trin. 11 Jacob, rotulo 1137. In Replevin \ ; a. £.; 
the queſtion was upon a Leaſe for Life made tothree to have Life tothree 


to hold ſuc- * 


and to hold to them the ſaid A. B, and C. and every of them for the cq;.0y 
term of their Lives, aud the Tongeſt liver of them ſucceſſively one af- navghe. 
ter another, as they are writ in order. And the queſtion was, whether 

this was a remainder or no, and it was held to be a remainder upon 

the reading of the Record : but if the grant had been only ſucceſhve- 

ly, not faying as they are named in the writing, it had been naught, 
becauſe he could not tell who ſhould begin. 


TP Herold verſns Hadden, Trin. 11 Jacob. rotulo 451. In Replevin a The Pannet 
Juror was returned by the name of Payly, and in the diſtreſs the Co_ 
narge was T, P.and in the pannel he was written Baily, and tried by m:nded up- 

that name of Baily, and moved in the arreſt of Judgement for the *®®' 
miſtaking of the name. And the Court held, that it the right name 
was 


Nota, 


ATGions up In Replevin. Part 1, 


was {worn, yet notwithſtanding the miſtake, it was good 5; for if the 
name in the Venire was not miſtaken,all was good, & the Sheriff ought 
to amend his miſpriſion ; and the Court demanded it any one could 
ſwear Paly was (worn 3 and one then preſent in Court made cath 
that Paly was ſworn : and the Court ordered that it ſhould be a. 
mended, and Judgement was given for the Plaintiff 3 every Leet was 
derived out of the Sheriff 's turn. 


P4/ verſus Barwick,, Hill, 11 Jacob, rotulo 2147. A firanger in 


Replevin pleaded, Non eſt fatium, where he ſhould have pled. 
ed, Nox conceſſit, and good, after a verdia, though it is not formal 
pleading. | 


Ead verſus How, In Replevin , the place was omitted in the 
Declaration, and the Detendent demurred, and held a guod 
cauſe 3 for the Plaintiff is bound to take notice where the cattcl are 
diſtrainced 3 a man cannot dilſtrain for a Rent charge, but in the day 
time, becauſe I may take notice where it is, becauſe the Law preſu- 
meth that I or my ſervants are all the day upon the ground, A ſe 
cond deliverance muſt not vary in the place; a diſclaimer goeth to 
the locns in quo, &c, 


HH Tnde verſus Wainman, & al, Paſch.$ Jacobi,rotulo 758, Wainman 

pleaded ox cepit, and the other made cogniſance as Bayliff to 
Wainman, The Plaintiff pleads, that the partics to the Fine had no- 
thing, &c. and it was tried Mich, and Facobi, and it was moved by 
the Counſel of the Defendent , that the Plaintiff ſhould prove an 
actual taking 3 but the Court held the coptrary. . And the Judges 
ſaid *that if one takes cattcl as Bayliff to another, and by his com- 
mand, this ſhall be adjudged to be as well the taking of the Maſters 
of a Baylift in Treſpaſs. 


R ancis verſus Forreſt, Trin, g Jacobi, rotuls 2033. In Replevin for 

the taking of cattcl at A, ina certain place called R. the Defen- 

dent avows damage tclant, the Plaintiff in his Bar ſays, that he was 

ſciſcd of one Meſſuage, &c. in C. in the Pariſh of A. and preſcribes 

for common : And aftera Trial it was movcd inarreſt of Judgement, 

that the Venire facias was ill awarded becaule it was of A. only : and 

ſoit was adjudged by the Court, And Coke (aid, that at C. or in, 

imply a Village, and therefore he ſaid, the Venire facias ought to have 

been of C. and A. or at leaſt of the Pariſh of 4. And Brownlow 
chicf Prothonotary agreed to this. 


Richardſon 


PartT. ATions upon Replevin. 


R Ichardſon verſus Sterer, Tria. 13 Jacobi, ratmlo 786, In Replevin 
, the Defendent avows for damage feſant. The Plaintiff replies, 
that long before the time of taking the cattel, H. late Earl of L. was 
ſciſed of one Mefſuage, &c. and ſo preſcribes for common ot paſture 
for ten bealts, and ſo jultifies the patting in of one Cow of the two 
Cows uſing his common. And the Plaintiff turther ſays, that the 
ſaid IV. R. long bffore, &c. lent to the faid T.P. the other Cow to 
manure the Land of the ſaid T..P.as long as the (aid I, pleaſed; And 
{o preſcribes for the putting in of that Cow, wo pulleſſed 
by reaſon of the lending of it, and fo demands ement. And 
Hutton Sergeant moved that the Bar wasnaught, becauſe the Plain» 
tiff had faliihed his Replication, becauſe the Replication is by two 
and by the pleading another time of the taking the property was in 
P. only, and the ſpecial property by vertue of the tending was allo in 
P. Ando Replevia ought to have been brought in the name of P, 
only, and the Defendent demurred the Replication, and the Plaintiff 
was non-ſuit, ; 


pe verſus Shurm, Hill, 7 Fac. retulo 336. The Defendent avows 

damage feſant. The Plaintiff claims common by reaſon of a de- 
miſe made to him by one H. WW. who was ſcifed in Fee of one Mefſu» 
age and common for him.his Tenants and Farmers,&c. And alledges 
one Leaſe made the thirticth of March 1 r. to have, and to hold, &2. 
from the Feaſt, &c. then laſt palt for one year , and fo from ycar to 
year, &c. The Defendcnt traverſes the demiſe, and the Jury find 
that the (aid H. 1. before the faid time of the taking, to wit, the 25, 
of March, An. 11. did demiſe to have for one year then next follows 
ing, and fo from year to year, and this found ſpecially. And Judge- 
ment was given for the Plaintiff, becauſe the matter in queſtion. was, 
whether he had right of common or not, and not the Title of the 
Leaſe; and it appears by the Jury, that he had-juſt right.ot common, 
And Warburton put this difference : If a Tenant brings an Action of 
Treſpaſs, wheretore by force of Arms, &c. again(t his Lord : and 
the Lord pleads that the Defendent holds by ſuch ſervices, and iſſue 
be taken upon it 3 and the Jury tind that he holds by other ſcrvices,the 
Verdi&is ſufkciently found togthe Lord, becaule the Plaintiff could. 
not maintainan Action againſt:his Lord, 


| = verſus Tharowgood, Trin. 12 Fac, rotuls 1734. In Replevin the 
Defendent avows for damage feſant, the Plaintiff claims common 
by preſcription, when the ficlds called F, and C, lie fallow all the time 
of the year. And when the fields are ſowed, after the corn , &c, 
After the Feaſt of Pentecoſt they uſed, &#c, And the Jury found 
that he had common, to wit, when the fields lie fallow cvery year, 
Aa azl 


Attnrnment 
nat neceila- 
ry for a Co- 
py-holcer, 
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all the time of the year. And when the fields were ſown, they uſeq 
to _——_—_ &c. And it was held by Nichols, that for comms 
appendent it is not neceſſary to preſcribe, but to ſay he is ſeiſcd of one 
Meſſuage, &c, in Fee 3- and that he hath common of .paſture in the 
ſaid place, as belonging and appertaining to the Tenement. And ſay; 
further, that Judgementought to be given for the Plaintiff, becauſeir 
appearcd by the Record, that the Detendent took the cattc] at ſuch 
time as the Plaintiff ought to have common. And theretore Nichol, 
ſaid, that if a many have common for great cattel and ſheep, and the 
ſheep be taken; And he preſcribes that he hath common for ſheep only; 
and the Jury (aid common for ſheep and great cattel, the common ig 
tound for the Plaintiff, And the'like it one claim common all the 
time of the year, when the Land lies fallow, and when it is flown, 
from ſuch a day unto, &c. And his cattel are taken in the year when 
it is ſown, or lics fallow, it is ſufficient for the Plaintiff to preſcribe 
for common, either in the year when it is ſown, or when it lics fal- 
low. And if the Jury find all the common, it is ſufficiently found 
for the Plaintiff, The like, if a man hath common from ſuch a ay 
to ſuch a day, and the cattel are taken at a day between thedays, and 
he preſcribes that he hath common in the ſaid time,:quo, &c. And the 
Jury find he had common before that time the ſame day, and after 
the Verdict is found for the Plaintiff, Warburton and Winch of the 
{ame opinion. 


Its verſus James, Mich, 12 Jacobi, rotulo 2155. | Upon a ſeveral 


Verdi for the Miſnomer of a corporation. The farlt queſtion was . ; 


whether the foundation of poor men to pray for fouls departed js 


within the Statute of Chantcries : and ſecondly, for the Miſnomer:; 


And Winch held that the Plaintiff (hould not be barrcd for the Miſno+ 
cr; and for the ſecond he held, that this houſe was within the St 
tute of Chaunteries, and ſo the intereſt in the King, H. 6. And fo the 
Leaſe made by the Matlter of the Hoſpital void, Dyer 246. 287. And 
Warburton held the Plaintiff ſhould be barred upon both points, 


IWynerton verſus Mills, Hill, 1 4, Facobi, rotulo 2049, In a Replevis 
the Defendent avows for a Rent charge reſerved by a Copy-holder 
who is ſciſcd in Fee, and made a Leaſe by the licenſe of the Lord, re 
{erving Rent at'four Feaſts, or within one and twenty days , being 
lawtully demanded, and afterwards the Copy holder ſurrendred one 
moiety in Fee to a Stranger, and afterwards ſurrendred the reverſion 
of the other moiety to another, to which the Termer atturned , and 
ſo avowed for Rent. The Plaintiff pleaded in bar, that he was ſcifed of 
a cloſc adjoyning to the place, in which ; -@c, and put therein his 
cattel, and that they eſcaped by tault of incloſure, and iſſue taken 
upon 


—_— — mma - 
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upon that. And after a verdict by default theſe exceptions were ta- 
ken tothe Avowry in Arreſt of Judgement. Firſt, becauſe it appeared 
by the Advowry that the Copy-holder had ſurrendred a Reverfion 3 
which could not be, becauſe a Copy-holder is a Tenant at will.,and (© 
could not have a reverſtonzfor he cannot make a Leaſe for years with- 
out the licenſe of the Lord, but this exception* was over-ruled by the 
Court. Secondly, becauſe there was no Attornment alleged in the 
firſt ſurrender. And it was held no exception, becauſe the Rent for 
which he Avowed was reſerved by the Copy holder by the ſecond 
ſurrender, to which the Termer had Attorned. And alſo the Court 
ſaid, that an Atthrnment is not neceſſary for a copy-holder, becaulc 
there is no time when the, Termer ſhould Actorn. For btfore the ſux- 
render he cannot Artorn and after the ſurrender and admittance it is 
too late, And the copy-hold eſtate is like an eſtate raiſcd by uſes or de- 
viſe, in which an Attornment is not neceſſary.As alſo in an eſtate rai- 
(cd by Fine, and the like, an Attornment is not neceſſary , for if the 
Termer will not Attorn, he is compellable by Law, as by a Qid jris 
clamat: but a copy-holder hath no means to make the Termer Attorn 
if he refuſe. And thirdly, in the concluſion of the Advowry, he doth 
not ſay that the Rent was behind ſuch a day, and one and twenty days 
after at leaft 3 and this exc&ption was diſallowed, becauſe the diftreſs 
is a ſufficient demand of the Rent; and it appears, that the day ot the 
taking of the diſtreſs was one and twehty days after the Feaſt, at 
which the Rent was due, and Judgment was given for the Advowant : 
and note, that a covenant to diſtrain is idle, for a man may diſtrain 
of common right. 


4 9-« verſns Sambay, Mich, 13 Facobi, rotulo 200g. In Refplevin, 

the Defendent Avows fora Rent charge, and a Nomine pxte 
granted by Tenant in Tai) general, and one Fine levied afterwards 
and the uſe expreſſed : the Plaintiff replies,and ſays,that the Grantor 
had only an intereſt for life, and ſo makes inducement, and traverſes 
the uſe of the Fine. The Defendent demurrs; and held by the Court, 
that the Grantee was not ſciſed in Tail, nor te the uſe of the Fine. 
And it was ſaid, that in this caſe, that it was neceſſary for the Ad- 
yowant to plead the Fine with the eſtate Tail;for if the Tenant in Tail 
grant a Rent charge, and die, no Fine being levied, and the eſtate 
Tail deſcends, the Iſſue in Tail is not chargable with the Rent. - And 
note, the Advowry was as well for the Rent as for the Nomine pzne, 
and no ſpecial demand was alleged in pleading theRent: and it was 
adjudged by the Court a naughty Advowry, as to the Nomin? 
pene, but good for the rent, as it hath been adjudged in one Mild- 
may's Cale, 
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A (Ovterel verſus Harrington, Paſch, 6 Jacobi , rotulo 545, In a Re. 

plevin the Defendent Avows for an Annuity for 20 /. granted for 
ycars payable upon demand, and alledges a demand ; the Flaintiff 
demands Oyer of the Deed, and by the Deed it appeared that for x 
hundred and ten pounds, one Rent of twenty pounds was granted 
for cight years, and another for twenty pounds for two years, if E,R, 
and 7, ſhould fo long live : the Plaintiff pleads the Statute of Uſury, 
and ſets forth the Statute, and a ſpecial uſurious Contract. IK it had 
been laid to be upon a loan of money, then it was uſury 3 but if it be 
a barggin for an annuity, it is nouſury, But this was alledged to be 
upon a lending, q 


WW 0-4 verſus Moreton, Hill, 6 Jacobi, rotulo 1802, In Refplevig 

the Defendent avows to have common appendent out to his 
Houſe and Land, the Plaintiff faith, that he had common appendent 
to his Houſe and Land. And the Defcndent to avoid the common, ſaith 
that the commoner ſold to the Plaintiff five Acres of the Land, to 
which the common is appendent, pretending that he ſhould not have 
common for that Land, being but parcel of the Land to which the 
common was appendent : common appurtenent cannot be to a houſe 
alone, purchaling pf part of the Land in which is common appendent, 
doth not extinguiſh the common, otherwiſe it is of common appur- 
tenent, And it was pretended to be common appurtenent, becauſe 
it is toa Houſe and Land, whether by ſeverance his common is gone, 
and held to be common appendent, and Judgement given for the 
Plaintiff, 


Orſe verſis Well, Replevia for common of paſture, the caſe was 

Sutin that the Father was ſciſed of two yard Land with the appurte- 
purtenent & Nanccs, and had common of paſture for tour rother beaſts, three hore 
purchae.. (es, and fixty ſheep, and he dcemiſcd part of the ſaid two yard Lands 
commonis in being. And whether the common ſhould be apportioned: and if it 
| ſhould be apportioned, whether the preſcription tailed , becauſe the 
iſſue was taken, that he and all thoſe, &c, had common in the faid 

two yard Land : A relcaſe of common in one Acre, is a relcaſe of all, 

If Ihavecommon appurtenent, and purchaſe part, the common is 

gore, but otherwiſe it is of common appendent. And note: this come 

mon wascommon appendent, and the purchaling of common ap 

pendent doth not extinguiſh the common, and Judgement was given 


tor the commoner by the whole Court. 


Ughes verſus Crowther, Trin, 6 Jac. rotuls 2220, In a Replevina 
——_ Leaſe for years made to Charles H, and the ſaid A. 7. to have 


andAo hold from, &c, for ſixty years, it they live fo —— 
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«4 in this Cafe Judgement was given, - that the Leaſe was ended by 
the death of Charles, but otherwiſe it had been, if'it had been tor 


life, 


[cknal verſus Tucker, Trin. g Jacobi, rotulo 3648, In a Replevin 
B the Caſe was, whether a Fine with five years will bind the Copy*- 
holder-in remainder, there was a Copy-hold granted to three tor lives, 
to have and to hold ſucceſhvely, the firſt had the Fee hold granted 
to him by the Lord of the Mannor, And then helevied a Fine,and 
five years paſs , whether he in the remainder be barred or no,thoſe 
whole eſtates arc turned to rights, cither preſent or future, are meant 
by the Statute to be barred ; it a Copy-holder fox years be put out of 


poſſeſſion 3 and a Fine !cvied, and no entry by him, he is barred by the. 


Statute , by the bargain and fale , he! in remainder is not put out 
of poſſetſion, if a man make a Leaſe to begin at Eaſter next, and betorc 
Eafter a Fine is levied, and tive years paſs, this Fine will not bar,be- 
cauſe at the levying of the Fine he could notenter,for then his right 
was future, if the Leaſe had been in poſſeſhon, and the Leſſee had ne- 
ver centred, he had hcen barred. A Leaſe for years, remainder for 
years, if the firſt man taketh for-life, the firſt eſtate is not ſo defer» 
mined but that the remainder ftandeth, -if a Copy-holder faxrender 
for life, there paſſeth no more from him than fo much as maketh the 
eſtate and no more, and the reſt remaineth in him. 


Nats, 


Cf verſus King ſwel, Paſch. 15 Jacobi, ratuloJ510. The De- Demand of 


fendent makes cogniſance as Bailiff of Kingſwel his Father for 


due at ſuch a Feaſt made cogniſance, the Plaintiff in bar ſays, that he 
at the ſaid Feaſt Offered the rent upon the land, and that no body was 
there to receive it, And the Plaintiff faith, that afterwards he de- 
manged the Rent upon the Land, and the Plaintiff made.a Replevin, 
pretending the Lord ſhould make a perſonal demand; -but the whole 
Court was againſt him. And Warburton took Exception againft the 
pleading the tender, becauſe he faith, that he offered to pay the 
ent when he was not preſent, And the queftion-was, whether if the 
Lord for a rent ſervice did not demand it at that day, whether he 
can diftrain without a demayd of the pesſon , and: beld-he might , 
tor the Tenant is yet bound. to tender, and the Land is debter, and 
the Lord may reſort thither, when he pleaſes todemand the rent up- 
on the land, but if he tender his homage, and the Lord refuſes it , 
he cannot diſtrain without a dernand ot- the. perſon 'and judgement 
tor the Detendent, 7 


Stokes 


| ____ fo. 
rent ſervice, due to his Father at ſuch a Feaſt. And ſhews that Crentley Land ſuffici- 


holds of him by fealty, and rent payable at ſuch a Feaſt, and for tent © 


r, 
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the Defendent makes cogniſance as Bailiff to Tenant for life, to 
whom the annuity was granted for life, to begin by will , after the 
death of the deviſor z and alledges the death of the deviſor , but nor 
the day of the death: after whole death the ſaid H. was ſciſed of the 
yearly rent aforefaid in his demeſn, as of his free-hold for term of his 
life, by vertue of the deviſe aforeſaid. And becauſe ſeven pounds of the 
rent aforcſaid,torone year,ended at the Feaſt, &e. and by the ſpace of 
fourteen days then next following, were behind to the ſaid T, the 
faid time, which, &c. the ſaid T. as Bailiff of the ſaid H. doth make 
cogniſance of the taking of the Cattel aforeſaid in the faid place, jn 
which, &e. for the ſaid ſeven pounds for the yearly rent aforeſaid he. 
ing ſo behind, &c. and ifſue was taken, whether the ſaid 7. at the time 
of his death was ſciſed of the faid fix Acres of Land in his demeſy as 
of fee, as, &e, And after trial exception was taken to the Advowry, 
becauſe it was not alledged that the annuity at ſuch a Feaſt, after the 
death of the devifor was behind, but it was over-ruled, becauſe there 
is ſo much expreſſed, and judgement given for the Defendent, 


Hy verſns Powel, Trin. 12 Jacobi, rotulo 2791. Replevin, 

herein the Defendent avows for one annuity granted to the 
Defenders, to whom the Office of Caterſhip of the Church of Roffex 
in Kent wa$granted by the Dean and Chapter of that Church forJife, 
with annuity of fix pounds for the exerciſing of that office , with a 
clauſe of Diſtrels, by vertue of which grant he was poſlefled, and 
avows for- the annuity, and averrs that it was an ancient office per- 
taining to the Dean and Chapter of Roffen : and doth not aver that 
the annuity was an ancient annuity. The Defendent pleads the Statute 
of the 13 Eliz. that all Demiſes, Donations, Grants, &e, made by + 
ny Maſter, and Fellows of any Colleges, Dean and Ghapter,ee. other 
than for the term of one and twenty years, or three lives from the 
timeof this demiſe, &c. ſhouid be totally void : And ſhews that the 
old Dean died, and another was ekeGted ; and a Demurrer thereupon; 
and Judgement that the Grant was void. 


Ten verſms Gerrard, Mich. 13 Jacobi, rotwlo 752. The Defendent 

'in Replevin avows that one being ſeiſed in Fee, made a Leaſe 
to him, andavows for darnage feſant.' The Plaintiff in Bar pleads,and 
maintains his Declaration; © and traverfes the Leaſe, upon which the 
A vowent demurs, and adjudged a good traverſe, 


7 Exyx verſoef Applefourth,' Trin, 17 Eliz. rotulo $43, The Defen- 
dent avows for a rent charge, the Plaintiff in Bar pleads that the 
Defendent had proſecuted a Writ of -annuity 3 and that he had an Im- 
| parlance 
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parlance thereunto 3 and demands Judgement , if the Defendent did 
well make cogniſance to the taking of the Cattel in the ſaid place, in 
which, &c. in name of Diſtreſs for the rent aforeſaid , by vertue of 
the aid writing, as Bailiff of the ſaid R. the faid Writ of annuity be» 
ing proſecuted, &c. upon the faid writing, in form aforeſaid, &e. 
and a Demurrer thereupon, and Judgement by the whole Court for 
the Plaintiff 3 it is not needful to lay a preſcription ts diftrain for an 
Amerciament in a Court Leet, but it is otherwilc for an Amerciament 
in a Court Baron, by the whole Court. 


Arcy verſus Langton, The Defendent avows for a rent charge , 

and for a Nomine pee, and no mention made in the Avowry 

of the rent charge, and the Plaintiff was non-ſuit, and afterwards in 

arreſt of Judgement this matter was alledged, and at firſt held to be 

a good exceptionzbut afterwards Judgement was entred, and Advows 

ry is in the nature of a Declaration, if that be vitious, no Judgement 
can be given for the Avowant. 


TJ Kin. 9 Jacobi Regis rotulo 2033. Replevin for the taking of Cat- 

tel at Andover, in a certain place there called R. The Defendent 
makes cogniſance for damage felant : the Plaintiff fays, that he was 
ſciſed of the Meſſuage,&c. inC. in the Pariſh of A. to which he claim- 
ed common of paſture z and iſſue taken upon the preſcription and a 
Venire facias of A. and exception taken, becauſe it was not tried of C. 
and A.otthepariſh of A. but it was adjudged to be good. 


T Einbone verſus Smith, Trin.12 Facob, rotulo 626. Tn Replevin four 

and twenty were returned upon the Venire facias, and upon the 
Habeas corpus,only twenty and three were returned, and the Jury did 
not appear full, and a Tales was awarded, and tried for the Plaintiff, 
and good, becauſe the Venire facies was returned full. 


Pore verſus Pigott, Mich, 20 Jacobi. In Replevin, avowry that Elex 

Enderby was (ciſed in Fee of three Acres in Dale, and took to huſ- 
band S. Pigott, and had ifſue Tho. Elex died, and the husband was in 
by the courteſie, thehusband and Tho. the Her, granted a rent of ten 
(hillings iſſuing out of the three Acres to the Avowant;and avows for 
ſo much hehind, the Plaintiff in bar ſays, that before Ellex: had any 
eſtate, one Fiſhey was feiſed in Fee, and gave it to Fobn E. in tail : Jo. 
had iſſue Ellex, who after the death of her Father, centred, and was 
ſeiſed in tail, and took a Husband, as is before declared 3 and had 
iſſue Tho. and that Tho. tenant by the courtefie living, grants the rent 
as above without this, that Ellex was ſcifed in Fee of three Acres,and 
iffuc was joyned thereupon, and found for the Avowanit.And in arreſt 


.of 


Nats, 
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of Judgemerit it was objeRed,that in eFe there was no iſſue joyneg 
For the traverſe of- the ſeifin of Ellen E. was idle, tor no title of the 
rent is derived from her, butehey ought to have traverſed the ſeify 
of Thomas the Grantor, and-then the iſſue had been of ſuch a nature 
that it had made an end of the matter in queltion , which was not 
in this Caſe,no more than if the Tenant in Formedor. ſhould plead not 
guilty, but the Court held that though an- apter iſſue might haye 
been taken, and that the traverſe is not good, yet it was helped by 
the Statute of Jeofailes, For the cate of Ellen H: was in a fort 
circumſtance material. For if ſhe were ſeiſcd in tail, and that eſiate. 
tail, difcended to Thomas the Grantor, 'then by his death the rent x 
determined after the Fee diſcended to Tho, from Ellen, there the 
eftate was of that nature, that he might grant a futhcient rent charge, 
And although it might well be prefured, that Thomas after the be 
diſcended to him from Ellen had altered fuch eſtate-tail, yet by Pa. 
pham the Courts ſhall not now intend that, becauſe the parties doubt. 
ed nothing, but whether Ellen was ſcifed in Fee or not when (he died, 
and that doubt is reſolved by the Verdic, as it a.Dcicndent ſhould 
plead a Deed of: F.S; to A. and B, and that A. died, and B. ſurviye 
and enfcoffed the Defendent , if the Plaintiff ſhould fay that 7, $, 


did not etfcoff 4. and that 'they ſhould be at iſſue upon that, and Þ 
(hould be found againſt him, although this be no -agt iſſue, yet its 


helped by the Statute, becauſe the parties doubted of nothing, but of 
the manner of the feoffmene of F. S. whether it was made to A, 
not, and of. the fame opinion-was Fernor, Telverton and Willrams, by 
not Gaudy, 


(Rate verſus Moor, Mich, 3 Jacobi. In Replevin of Cattel' taken 
in D. the Defendent avows as Bailiff of H. Finch 3 and the Caf 
was thus., the Lady Finch , Mother of H. Finch , grantcd a rent 


charge to H. iſſuing out of her Mannor of N, and out of.all her Lands F 
in D. E. and is in the County of Kent, belonging or appertaining to © 


the (4id'Mannor.; , And the Plaintiff to bar the Defendent pleads uw 
abaternent in H. Finch into the Lands in D. And upen the Defer- 
dent demurrs, for the Lands in D. were not belonging or appertain- 
irg toithe Mannos 'of N. and' adjudged for the Detendent : For no 


Land can beccharged by that grant,it it be not belonging tothe Mar 
nor. ' ' And: that for two Reaſons; the firſt is, becauſe by. the word © 
(aut alibi ;.it dpptars that itis all:but one ſentence, and the ( Aut Jcon- &* 
joyns the words proceeding, to wit, all. the Lands in D, $. and to put 


in the County of Kext in theſe words following, to-wit ( 4/151) in tht 


faid County to:the ſaid Mangor apppertaining, and the (cntences Þ 


not pexte& watil you come. to the lalt words (tothe ſaid Mannot 


appertainivg;). for if the rent be iſſuing out of. the Land in « - 
bs, WINK 


Mo 
® Tl 
5 
+0 
4 w 
4 
vw 
* 
= Me 
© 
bo 
W_ 
. 
* 


— ©» = 


oo = aw, > tale — Ci Ga © 73 3 ow £O® 
I os. "Js we 4 "_ net a _ 


WV Wo WW w ww” 


— © =& WT a 


Part [. ATions upon Replevin. 


which is not appertaining to the Mannor, then the ſcntence mult 
be perfe&, and theſe words (County of Kent) and thele ( aut alibi) 
mult begin a new ſentence 3 which was never ſecu, that they ſhould 
make the beginning of a ſentence. And therefore this Caſe is noe 
like the Caſe between Bacon and Baker, ſecond of King Famer, in 
the prohibition, where Queen Elizabeth grants all her tithe hay, Ge, 
within the liberty and precinds of St. Edmund*s Bury, belunging and 
appertaining to the ſaid Monaſtery, and which were lately collc&ed 
by the Almoner of the ſaid Monaſtery, for there the latter ſentence 
is perfe& and compleat : And theſe words (in the County of Suffo/k) 
and the mee #0u that enſues are a new ſentence; and therefore: the 
laſt clauſe (and which by the Almoner, &ec.) go only to the tithes 
following the (nec non) and not to the tithes contained in the firſt 
clauſe ;. but it had been otherwiſe if the"(nec non) had been («xe 
cum) as in truth the patent was, but it was miſpleaded 3 for then the 
(una cum) would have re-injoyned all,and made it but one (entence, 
The ſecond reaſon was, in reſpe of the nature of the thing granted, 
which was but a rent, And therefore , if rent be granted out of a 
Mannor, to be perceived, and taken out- of one acre, this ſhall be 
good: and nothing ſhall be charged but that one acre only, 17 Aff. 
but otherwiſe it is of Land for a Feoffment of a Mann6r. To have,e. 
one acre it is a void habend. For here it appears, that the intent of 
the Lady Finch was only to charge the Mannor , and ſuch lands 
only which were appertaining to the Mannor : But Popham held the 
contrary 3, for he conceived that D. $, and W.inthe County of Kent 
were particularly named and bounded in by the name of the place 
and County , and therefore'they ſhould be charged, although they 
were not appertaining to the Mannor; As if a man grants all bis lands 
in D. R. and UV. in the County of M. and in Darn in the ſame County 
which he hath by diſcent, it ſhould only extend to Darn, but denied 
by the Court, but he was ſirongly of that opinion. And he held that 
by the firſt of the charge out of the Mannor all the lands parcels , 
or appertaining to the Mannor are charged, and therefore the ſubſe- 
quent words, it they ſhould be limited. as it is above ſaid, would be idle 
and frivolous. And Telverton ſaid, that the words before belonging 
or appertaining, ſhall be taken to extend to the land occupied in the 
Mannor, although it is not parcel of it, and Fexwood and Williams 
granted, and Judgement was given, that the Defendent ſhould have a 
return babend, 


Ott verſus Ingram , Trin, 4 Facobi. In a Replevin brought by T. 
againſt 1, who makes cogniſance as Bailiff of Sir Ed. Br. tor a 
common Fine which was affeſſed upon the Plaintiff who was relident 
within the Leet of his Maſter : The Plaintiff replies that Sr Edw. by 
Bb his 


135 
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his Deed had' releaſed to him all rents, fſcrvices, exaQions, and de. 
mands out of his Mannor, except (uit of Court 3 the Defendent de. 
murred : And Niebols, that ſuit of the Court for which this common 
Fine was ſet is excepted, and therefore the common Fine is not re. 
leaſed by that, but is excepted : alſo a common Fine is afſcficd, when 
the Jurors in the Leet do conceal that which they ought to tind, ang 
with which they are charged, and therefore the releafc bcing tor ex. 
actions out of the land: And this is not for any thing by reafon of 
the land, but becauſe he doth miſ-behave himlſelt ; and by the ops. 
nion of the whole Eourt, a releaſe of all demands doth not diſcharge 
2 man of his ſuit to a Leet by reaſon of his relidency, becauſe a Leer 
is the King's Court, to which cvery liege-Subject is to come and per. 
form his allegiance tohim. And alſo becauſe (uit of Court is inſepa- 
rably incident toa Court Iket which cannot be relcaſcd. 


PAller's Caſe, Peſch, 5 Jacobi, In a Replevin in which Pallet wz 

Plaintiff, theCaſe was ſuch, where a man made a Leaſe of lands, 
of which land he was ſeifed by a good title, and of land which he 
was ſeifed of a defeaſible title tor years, rendering rent : and in the 


Replevin, the Leffor avows fot the whole rent : The Plaintiff in the | 


Replevin faith z that after the Leaſe made, the Difleiſſee had entre 
upon part of the land, and a demurrer. Serjeant Hztchman moved for 
the Advowant,that he ought to have a return ; tor he agreed that the 
rent ſhould have been apportioned ; but he ſaid, that it a man avons 
for many things, and he hath right but to one, he ſhall have a return 
habend. 5 H. 7. and 9 H.7. and 4 Af. Pl. 6. where a man brings 
an aflife for rent, and hath right but to part, yet he ſhall recover for 
that part, -and cited the opinion of Popbam put in Walker's Caſe in 
the third Rep, 24. when rent reſerved upon Leaſe for years ſhould 
be apportioned. If a man in an ation of debt demands more than he 
ought, yet upon a Ni debet pleaded,the Leſſor (hall recover ſo much 
as thall he apportioned and aſſeſfed by the Jury, and (hall be barred a 
to the reſidue, But Telverton was of another opinion for he ſaid, 
as this Caſe is, the Avowant ſhall not have a return habend, But it the 
apporciament-had been made by the Jury, he ſhould have had a 1& 
turn babend. but in this caſe the apporciament mult be made by the 
Judges, to whom the quantity of the land cannot appear, and there- 
tore they cannot make apporciament for they all agreed that the ap» 
porciament ought to be according to the value of the land , and not 
according to the quantity : And to prove this, he cited Hubberd and 
Hammond's Cale, 43 Eliz, co. lib. 427. As where the Fines of the Co- 
- holders upon admittance are uncertain;the Lord cannot exact ex- 
ellive Fines: and if the Copy- holder deny to pay it, it ſhall be d& 
texmined by the opinion of the Judges betore whom the matter de- 
pends: 
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ads; and upon ademurrer to the evidence to a Jury upon the con» - 


teſſion or proof of the annual value of land ; the annual value ought 
to appear tO the Judges 3 but in this caſe the value doth not appcar to 
them, and therefore they cannot make any apporciamenr, and there- 
fore the Avowant ſhall not have a return babend. But Tanfield held 
the Avowant ſhopld have a return haþend, for the whole rent 3 for the 

udges could not apportion this, becauſe the value did not appear : 
and the evicion is matter of privity, which ought to be diſcovered 
by the Leſſee, and he ſhould give notice to the Leſſor, and he ought 
to ſhew the value of the land trom which heis inriched to the Judges. 
And Pophamis of the ſame opinlon for he (aid the value of the land 
ought to be (hewed by the Leflee 3 for every one ought to plead that 
which is in his knowledge, and that was in the Leſſce*'s knowledge , 
and not in the Leſſor: And Ferrer of the ſame opinion 3 but Telvertor 
and Williams againſt it : for Telverton ſaid, that it appeared that part 
of the land was evicted, and therefore it ovght to be apportioned 3 
but becauſe the value did not appear to the Judges, it could not be 
apportioned. Williams ſaid, that it the Leſſee ſurrender part, the 
Leſſor need not ſhew the value : and Popbam agreed to that, becauſe 
the acceptions of the Lefſor had made him privie to it. 


Emrick verſus Pargiter, Trin. 6 Facobi, The Defendent juſtifies 

the taking of the catte] damage felant upon a ſurmiſe of a cu+ 
ſtom ; that the Plaintiff being Lord, hath the place in which, &c. 
wholly to himſelf until Lammas day : and after that day it is com- 
mon for the Tenants, and the Plaintiffis not to put in but only three 
horſes, &e. And becauſe the Plaintiff after Lammas put in more cat- 
tel than three horſes, the Deftcndent took them damage feſant, as 
it was lawful forhim todo: And iſſuc was joyncd upon the cuſtom, 
and found againſt the Plaintiff ; and Telverton ſhewed in arreſt of 
Judgement that the Detendent could not take the catte} damage fe- 
lant, for it appears that the Defendent is only a commoner : and it 
alſo appears, that the place in which, &e, is the ſoil of the Plaintiff, 
and the cattel cannot be taken damage feſant upon his ground, no 
more than the Tenant can have an Action of Treſpaſs againſt his Lord 
quare vi & armizs, &c. in regard of the Seigniory , as it is in Little. 
ton, and 5 H.7. But the Court faid, that the matter of taking the 
cattel did not come into queſtion; for nothing was in iſſue but 
the cuſtom, which is found againſt the Plaintiff for if the Plaintiff 
would have taken advantage of that, he ought to have demurred. 
And although by that he had confeſſed the cuſtom, yet whether ſuch 
commoner could have taken the Lord's cattel, would then properly 
have come indebate. And by Fenner, Williams and Coke, the taking 
the Lord's cattel damage tclant was good) for by the cuſtom the Lord 
Bb 2 1s 
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is to be excluded but only for his ſtint: and the Lord may well þ; 
tinted, and the whole veſture and benefit of the ſoil is the conimg. 
ners, and they have no other remedy to preſerve the benefit they hays 
in feeding their cattel, but by taking the cattel of the Lord, if he 
offends. And the cuſtom hath made the Lord a meer ſtranger 
any other : and without doubt the commogter might take the cate 
of a ſtranger, 15 H. 7. The chief Juftice and Telverton doubted of 
it ; And although the commoner by the cuſtom had gained the (vl; 
feeding in the land of the Lord : Yet they ought to have ſhewed the 
cuſtom, and alſo the uſage to have diſtraincd the catte] of the Loyd 
damage feſant, and obſerve this, 


Judgement rr verſus Thorold, Triv. $ Jacobi, Yn Replevin forthe taking 


arreſted for of four Oxen at Coringham in the County of Lincoln, in a place 
not ſhewing 


in what Called Dowgate-leys, Sep. 6 Facobi, The Detendent ſays, the place 


proce the contained four acres in Coringham magna, which was his free- hold, 
did liexco and juflifies the taking damage feſant. The Plaintiff in his bar to the 


which the. Avowry, that the place where, Oc. lies in a place called Harrerar, 


delong. Quarter, parcel of a great common field called E, in Coringham afore- F£ 


ſaid : and that the Plaintiff the ſaid time, and long before, was ſeiſed 
of one Meſſuage, and of fourteen acres of land, meadow and paſture, 
with the appurtenances to the ſaid Mefſuage belonging, and that the 


Plaintiff, and all they whoſe efiate the Plaintiff had in the Tenements, Þ 


ought to have common, and ſo preſcribed to have common for him, 
his farmers and tenants, &c. for all commonable cattel Jevant and 
couchant upon the tenements, &c. And upon iflue taken upon the 
common, it was found for the Plaintiff, and alledged in arreſt of 
Judgement, that it did not appear by the bar to the Avowry in what 
place the Meſſuage and land to which the common did appertain did 
lie, to wit, whether it did lic in Coringham , or in any other place 
or County : And this of neceſſity ought to have been ſhewed in cer- 
tain,becauſe the tenure ought to be both of the place where the houſe 
and land did'lic, and of the place where the land did lie in which the 
common was claimed, and therefore of nece{lity. ought to have been 
ſhewed in certain,and ſhall not of neceſlity be intended to be in Corings 
bam where the common is : for a common may. be appendant, or ap- 
purtenant to land in another County. And the Trial ſhall be of both 
Counties : and Judgement was arreſted by the whole Court. 


Common , , Rnelock verſus. Riggsby, Mich. $ Jacobi, In Replevin for the & 
- T taking of ſix Kine in a place called Brjſley hill,in Radley, in the Þ 
unſowe? = County ot. Berks, the Defendent as Bailiff ot one Read, makes cognt Þ 


when Qt 
field & acres 
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lance that the place, where, &e, contains tity Acres , and is parcel 
of the Mannor of Barton, whereof the place, where, @c, is par- 


cel, and ſhows that E.6, was ſciſed of the Mannor of Barton, whicres, 


of the place where is parcel, and granted it by Letters Patents to R. 
Leigh, and divers other Lands, by the name ot the Coxley's, &c, and 
amongit other particulars in the Patent, the King granted Briffy hill 
in Barton, and deduces the Free-hold of the Mannor, of which the 
place, in which, &. is parcel to Read, and he as Bailiff to him, took 
the Kine damage feſant : The Plaintiff replics, and ſhows that one 
Hide was ſeifed of a Meſfuage,and divers Acres of Land in Kadtey and 
that he, and thoſe, whoſe eſtate he hath for himſelt, his Farmers and 
Tenants ufed to have common in the (aid place called Briley bull in 
R adley, when the (aid tield, called Briſley hill in Redley was treſh and 
not ſowed, all that year with their cattel Jevant and cormchant, and 
when the tield was ſown with Corn, and when the Corn was carried 
away, until-it was reaped, and fo juſtihe the putting in of tix Kine 
uſing his common, becauſe the keld was not ſown with Corn at the 
time : To which the Defendent pleads, and fays, that part of the 
field, called Briſſey hill in the Avowry named, was at that time fown 
with Corn, &e, and the Plaintiff demurts, and adjudged for the 
Plaintiff for two reaſons, The firſt was, becauſe the Detendent in his 
Avowry, refers the taking of the cattel to another place, than that ſet 
forth in the Avowry, which is not inqueſtion, and in Which the 
Plaintiff claims no common, for the Plaintiff may claim common in 
Briſley hill in Radley, and the place named in the Detendent's Avow- 
ry, to which he refers his plea is Briſſey hill in Bartox; for Briley 
hill in Redley is not named-in the Avowry by any ſpecial name, bur 
only by implication, by this name the place in which , &c. and for 
that reaſon the rejoynder doth not anſwer. the matter: in the repli« 
cation. The ſecond cauſe was, becauſe the Plaintiff claims com» 
mon, when Briſley hill in Radley was unſown with Corn, and the 
Defendent to that, although his plea ſhould refer- to the. fame 
Briſley, yet hath he giveg no full Anſwer 3 for he ſaith that parcel of 
the ſaid field was ſowed with Corn, and the Court held that ſowing 
of parcel of the ficId ſhall not hinder-the Plaintiff from uſing his: 
common in the re{idue, for that may be done by covin todeceive the: 
Plaintiff-of his common 3 for the . Plaintiff claiming his- common, 
when the field, that is, the whole field is ſown , ſhall" be barred of 
his common by ſowing of parcel of it, notwithſtanding that parcel 


be owed, the Plaintiff (hall have his common by-the opinion of the: 


whole Court, 


(3*fo verſus Bulein, Mich, $ Jacobi. Bulein brought a Reple-. 
vin againſt Godfrey, for the taking of ſix beafils, in ſuch a place in 
Bale, 


199 


\ 


ABions upon Replevin, Part I, 


Bale in the'county of 'Norfolk, the Deftendent as Bailift of R, Godfrey 
makes cogniſance, becauſe betore the time, and at the time, in which 
&c. the ſaid R.Godfrey was ſeiſed of a Court Lect in Bale of all the in. 
habitants, and reſidents within the precinCt of the Mannor of Bale, ty 
be holden within the precin& of the Mannor, as appertaining to his 
Mannor, and ſhews how that he had uſed to have Fine of ten ſhil. 
lingscalled a Leet Fine of all the chiet pledges of his Leet, and if 
they failed ro pay, the Steward had uſed to amerce them that made 
default in payment, and ſhewed, how thatat a Court holden within 
the Mannor, ſugh a day it was preſented that the Plaintiff in the Re. 
plevin, being an inhabitantin B. and reſident within the precinct of the 
Mannor, made detault in paytnent of the ſaid Fine of ten (hillings, 
being then one of the chief pledges of the Court, by rcafon whereof 
he was amerccd at five pounds, which being, not paid, the Detendent 
took the beaſts, and the iſſue was, whether Bulein at that Court wa 
a chief pledge or no, and the Venire to try his iſſue was only of the 
Mannor, and found for the Plaintiff, and damages and colts to thirty 
pound given againſt Godfrey,upon which he brought a Writ of Error, 
inthe late King's Bench, and adjudged Error, and the Judgementre. 
verſed ; for the Venire facias (hould have been both of Bale, which 
was the Village, and of the Mannor:for although the Court be held 
withinthe Mannor, yet the Leet it (elf is within the Village of Bale, 


and the Plaintiff was an inhabitant, and reſident within the Village, 8 ; 


which Village is within the precinct of the Mannorz and though 
Fleming, chict Juſtice held, that nothing was in queſtion, but whether 
the Plaintiff was. chicf pledge at the Court held within the Mannor 
or no, and ſonothing within the Village is in queſtion, or could come 
in iſſue, yet it was relolved by the whole Court but him, that thoſe of 
the Village of Bale might well know whether the Plaintiff being an 
inhabitant within the Village in which the Leet was, were a chict 
pledge at the Court or ne; tor to have chiet pledges, doth properly 
bclong to a Leet, which Lect. is within the ,Village , and therefore 
they of the Mannor cannot have ſo good knowledge of the matter,as 
they of the Mannor and Village together, and therefore the Ven, 
ought to have been of both, as in the caſe of common, or a way 
from one Village, to a Houſe in another Village, this ought to be tried 
of both Villages, and ſoalſo of the Tenure ot Land in D-held of the 
Mannor of Sale, the Trial muſt be as well of the Village where the 
Land lies, as of the Mannor of which the Land is holden, as it was 
adjudged, Hil, 45 El, in the then King's Bench, in the Cale between 
Lovelace and ' and Judgement was reverſed : and fce 6 H.7. 
and ArundePs Caſc, in niy Lord Coke's Reports, 
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RVre/acy verſus Elington, | Barglacy: brought i:a' Replevin' again 
Elington, for the taking of his cattel, Fc. the'' Avewant pleads 
that one I; B. was ſeiſed of the place in; which, &c. in his Demeinc, 
as of Fee, and being ſo ſeifed died, by reaſon whereof the- Land de- 
(cended tro one Critt, his Daughter and Heir , who took to Husband 
the Avowant,the Plaintiff in his bar to the Avowry,conteſſes that I, 
B.was ſciſcd, and that it deſcended to C, who took to Husband the A- 
vowant,but he further ſaid; that the 16, of April. x Facob.the Husband 
and Wite by their Decd indentcd, and inrolled, did bargain and fc]] 
the ſame Land unto Miſſenden, and 'a Fine levied by them, and 
that M. the 30 of King James, bargained and (old it to F. M., in Fee, 
and he being (o (ciled, licenſed the Plaintiff to put in his cattel: The 
Ayowant replies, that in the ſaid -bargain and [le made by the Hns- 


band and Wife, a Proviſo was conteined; i that (if the ſaid Elington- 


ſhould pay: one hundred pounds & year after,” then, &#e, and pleaded 


the Statute of 13 Eliz. of uſury with an averment that the profits ot 


the Land were of the value of twelve by the yeat:ThePlaintift rejoyn- 
cd, that true it is, there is ſuch a clauſe in the Indenture, bur he tur- 
ther ſaid, that before the (ealing of the Indenture, it was agreed by 
word, that the ſaid Elington(hould have and receive the, profits, and 
not the Plaintiff, and thereupon tlie Avowant demuts, and the Caſe 
was thus, El.ington bargains his Land to M. for the payment of one 
hundred pounds, a ycar after to be paid, and that the bargainee 
ſhould have the profits, the bargainor enters as upon a void ſale, be- 
cauſe of the Statute of ufury,for by the Proviſo, he'is'to have the hun- 
dred prunds, and ten pounds for the forbearance.and by the Law he 
is to have the profits, and the which did amount above ten pounds by 
the hundred, the bargainee to avoid the uſury pleaded an agreement 
by word, before the ſealing of the bargain and ſale, and the queſtion 
ariſing upon this was, it the bargainee might plead this verbal agree- 
ment, for the avoiding of the Deed which did ſuppoſe the contrary; 
and Moor of Lincalns-Inn Counſellour, was of opinion that he could 
not, and putthat maxim, that every thing muſt be diſſolved by that, 
by which it is bound,and his whole argument, depended upon that,& 
he cited divers caſes: as, 1 H.7. 28, 28H.$ 25. 1 Fliz. Dyer 16. 
9. Rutland's Caſe 5, Repl. and Cheyny 6, Caſe, there : but the whole 
Court without any argument were of opinion,that he might plead 
the verbal agreement, and avoid the uſury : and firſt they all agreed 
that when a Decd is perfeGted and delivercd as his Deed,that therino 
verbal agreement afterwards may be pleaded in deſtru&ion thereot.as 
it is in the Cafes put 3 but when the agreementis parcel of the Origi- 
nal contraQ, as here it js, it may be pleaded :: and ſecondly, otherwiſe 
it would bring a great miſchief, being the cuftom foto do by word : 
but jf it had been expreſſed within the. Decd', that: the bargainee 
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ſhould havethe profits, and that if'was delivered according]ly,that ng 


agreement or allignment of the profits could now avoid ic,torit isan 
ulurious contra, and therefore the whole Court gave Judgement 
for the Plaintiff, that he might well plead the agreement, 
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ing the Plaintiff*s Houſe, and the taking and carrying away his 

goodsz the Defendent juſtifies all the Treſpals, the Plaintiff, as to 
the breaking of the Houſe, and taking the goods , and the matter 
therein contained, demurrs upon the Defendent's Bar, the Detendent 
joyns in demurrer in this form, to wit, becauſe the Plaintiffaforeſaid, 
as to the breaking of the hovſe, and taking the goods is ſufficient,de. 
mands Judgement, and Judgement given in the Common Plea's for 
the Plaintiff, and a Writ to enquire of damages, upon which damage; 
are aſſcſſed for the breaking ot the houſe, and taking the goods, and 
whether the ſubſequent words, to wit, (and the matter therein con- 
tained )go to the whole matter in the Bar, to wit, the carrying of the 
goods away alſo, for when the Defendent joyned in Demurrer with 
the Plaintiff, he joyned ſpecially , to wit, to) the breaking of the 
houſc,and taking the goods but nothing of the carrying them away, 
and ſo as to the carrying them away, nothing is put into Judgement 
of the Court, yet the Writ is to enquire tor the whole, and the Judg- 
ment alſo, and the carrying of the goods away being parcel of the 
matter, and for which greater damages are adjudged, and that being 
not put into the Judgement of the Court by the Demurrer,therefore 
the Judgement is erroneous, for there is a diſcontinuance, as to the 
carrying of the goods away, which is part of the matter, and thisbu- 
lineſs concerned Mr. Darcy of the privy chamber, concerning his pr 
tent for Cards, : 


Pins verſus Turner, Trin. 44 Eliz, Treſpaſs brought for break. 


Urrel verſus Bradley, Paſch, 1 Facobi, The Plaintiff declares in 
Treipaſs, wheretore by force and arms, ſuch a day the Defen- 
dent did aſſault him, and one Mare, price fix pounds, from the per- 
ſon of the Plaintiff then and there did take, and Telverton moved 
for the Defendent in Arreſt of Judgement, and the Declaration was 
not good, for the Plaintiff did not ſhew any property in the Mare for 
he ought to have ſaid, that it was his Mare, or the Mare of the Plains 
tiff,.for as it is laid in the Declaration the words may have two intend- 
ments, that the property.of the Marc was to the Defendent, and then 
the taking was lawful, or. that the property was in the Plaiatitt, 
then 
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then the taking was wrongful, and it being indifferent, to whether it 
ſhall be taken moſt ſtrongly againſt the Plaintiff, for this is not a fault 
in form, which is helped by the Statute, but it is a defe& in matter, 
and then the Jury having aſſeſſed entire damages for both the Tref- 
paſſes, and that no cauſe of Action is ſuppoſed tor one,the verdid was 
not good, which the Court granted, 


Reſhwater verſus Reus, Mich, 2 Facob, Tenant in Tail covenanted 
F to ſtand ſeiſed in conſideration of a marriage,to be had by his fon 
with the daughter of. F.S. to the uſe of himſelf and his heirs, until the 
marriage be had, and afterwards to the uſe of himſelf for life, and at- 
terwards to his ſon and his wife, the daughter of F.S. and the heirs of 
their bodies, and ſuffers a recovery with a ſingle voucher to that pur- 
poſez they die without iſſue, and adjudged that the entry of him in the 
remainder depending upon the eſtate Tail was lawful, for firlt there is 
no conſideration to raiſe an uſc,for the conſideration is only the marri- 
age of his ſon with a ſtranger,the which,as to the changing of the poſ- 
ſcthon is not any bencfit to the father, for heis as a ſtranger to that 
perſonal and particular conſideration, but if the conſideration had been 
for the cſtabliſhing of the land in his name and blood, it had been 
good, for that only concerned the father, and the whole Court agreed 
that although it were an alteration of the Eſtate, as to himſelt, but 
not to ſtrangers; for if he had after ſuch covenant to ſtand ſeiſed took 
a wite, ſhe ſhould have had Dower. 

In Treſpaſs the Proceſs is Attachment and Diſtreſs infinite, but if 
bil be returned, Proceſs of Outlawry lieszand if the Defendent be re- 
turned Attached by ſuch Goods and Chattels,it the Dcfendent omit to 
caſt an Efſoyn at the return of the Writ of Attachment, he ſhall for» 
feit the goods by which he was Attached 3 but if he caſt an Efſoyn,he 
ſhall have a ſpecial Writ, reciting the matter to the Sheriff to deliver 
to him his Goods or Cattel, although he do not appear at the day of 
adjournment of the Efſoyn: And it the Defendent at the return of 
the Attachment will appear without an Eſſoyn, he may, and. then he 
ſha!l not forfeit the Goods: And note, the Efſoyn ſhall not be ad- 
journed by, from fifteen days to hftcen days: And if the original 
Writ be againſt many, they ſhall have but one Effoyn in perſonal 


» - Actions: And it a Lord of the Pailiament appear nothe ſhall forfcit 


an hundred pounds; and upon ifſuc joy ned in this Action, the Procels 
againſt the Jury, is the Venire facias, Habeas corpus , and Diſtreſs : 
And if a Baron of the Parliament be a Defendent, then if a Knight be 
not returned upon the pannel, the Defendent may at the Afliſes 
quaſh the pannelz and if at the Alhiſes the Jury do not appear full, 
to wit, twelve men, this may 42 ſupplicd by the Juſtices at the requeſt 
of the Plaintiff; .and the Sheriff ought ©o return two hundreders at 

Cc the 
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the leaſt in this Aion, and ſo in every perſonal Action; but four ig 
real Actions, for if a challenge be made Pro defetin bundredorym , i 
two be not returned, the Jury ſhall remain ; and a Diſtringas, with ; 
Decem tales (hall be awarded, returnable in Court, but no circum. 
ſtances ſhall be awarded in Court, for it the Jury in Court do not x 

pear full, or are challenged, for that the Jurors have no Free hold, ang 
it be trycd, a new Habeas corpus ſhall ifſue out with a Decem tales, if 
it bedefired : And if the Jury appear full in the Court, and the ary 
be challenged,cither for that it was of the Plaintiff's denomination, 
or that the Sheriff or under Shcriff, whe returned the Jury, is vf the 
kinred of the Plaintiff,or any other principal cauſe of challenge , and 
this is confcfſed or tried by two of the Jurors who have appearcd, being 
aſhgned and ſworn by the Court to be tricrs of the challenge why 
ſhall give their verdic that the challenge is true, then the array ſhall 
be quaſhed 3 and if he that arrayed the pannel remain Sheriff, the 
Venire facias de nove (hall be awarded to the Coroners, it there be ng 
cauſe of exception againſt them, or any of them by reaſon of kinred, 
or any other principal cauſe; And if there be cauſe of challenge ty 
any of them, the Venire facias ſhall iſſue to the reſt, and his comp» 
nion ſhall.not intermeddle with the execution of itz and if there bk 7 
_ cauſe againſt all, then a Venire facias ſhall iſſue to Eſlizore tn 7 


eappointed by the Court to return the Writ , but if the Shaif 


who returned the firſt panncl be removed, then a new Venire facia 
ſhall iſſue to the Sheriff who ſhall be then in office : And note nn 
challenge ſhall be made to the array returned by the Eſſizors but to 
the Poll; and if the Jury appear full, and no challenge be made until 
twelve be ſworn, the Jury ſhall proceed to hear their evidence , and 
give their verdiQ 3 and if the Jury tind for the Plaintiff, then they 
ſhall give coſts and damages, but it they find for the Defendent, they 
ſhall hnd neither coſts nor damages: And oo” I for the 

Plaintiff is, that the Plaintiff ſhall recover his damages found by the 
Jury and coſts of ſuit, but if the Jury find for the Defendent, the 
Judgementis, that the Plaintiff Nil capiat per breve , but if Judge 
ment in this cafe had been by Nil dicit, confeſſion. or Non ſum infat- 
mat, then the Court ſhall award to the Sheriff a Wzit to enquire of 
damages, and no challenge lies to the Jury upon a Writ to enquire: 
And it the Sheriff return but twenty and one upon the Jury, and 
twelve of them appear, and try the iſſue and give a verdit,it is a good 
verdict, but if only ten or cleven of them appear, and the Jury be 
made up at the Aſſizes, De circumſtantibus, and the iſſue be tried, and Þ 
a verdict given, it is naught, and pot holpen by the Statute: And if the & 
iſſue be joyned, and the Sheriff be couſtn to the Defendent, the Plain © 
wff (hall not have a Venire. facias upon the challenge of kinred of the 
Stexitf to the Defendent, but it ought to ſtay until that Sheriff _ ; 
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moved and another Sheriff made : And if the Defendent be Lord of 
the Hundred, within which Hundred the ten doth ariſe, the Plaintiff 
may (hew that, and have a Venire facias to the next Hundred ; or if 
the array be qualhed for that cauſe, he may have a Venire fecias to 
the Coroners of the ncxt Village in the next Hundred next adjoyn- 
iog * And note, the Venire facias ſhall not iſſue to the Coroner but 
upon the principal challenge 3 and if a challenge be to the Tales, and 
that be found true, the Tales only ſhall be quaſhed, and the principal 
pannel ſhall ſtand : Ard if an ifſue be joyned. between the Maior and 
Commonalty of a City, and another concerning a Treſpaſs done 
within that City 3 the Plaintiff ſurmiſing that the Sherift and Coro- 
ners are Citizens of that City, may pray a Venire facias to the next 
County or the body of the County, or of the next Villages in the 
next County : And if the challenge of kinred be not rightly alleged 
in the challenge, it matters not if it be kinred; and if aVenire facias 
be qualhed, becauſe it was returned by the under Sheriff, who was 
kin to him, or other good cauſe it ſhall be quaſhed, and the Venire fa- 
cias (hall be returned by the high Sheriff, with words in it, that the 
under Sheriff (hall not intermeddle with it : And it the Array be 
challenged and affirmed, the Defendent may after challenge the Poll, 
and mult ſhew his cauſe of challenge preſently : And it the Land in 
queſtion lie in four Hundreds, if four of any Hundred appear, it is 
good z and note, That the challenge of the Array (hall be drawn in 
paper, and delivered preſently after the Jury appears 3 and the Deten» 
dent is not bound to make good his challenge with theſe words : 
Et hoe parat. eſt verificare, &c. And thoſe that try the principal chal- 
lenge may alſo try the challenge upon the Tales, it the King had been 
party alone, no challenge was to be allowed, but it the ſuit had been 
in the name of another, who ſued'as well for the late King as for 
himſclffin a Writ to enquire of Waſt after adifſtreſe, no challenge to 
the poll lies. 

It is good cauſe to challenge a Juror becauſe he was attainted in a 
conſpiracy or attaint, or if any Juror was put into the pannel at the 
delire of the party, it is good caule to challenge to the array : And 
it a Jury of two Countics and both arrays are challenged 3 two of 
one County ſhall try the array of that County, and two of the other 
County ſhall try the array of the other County, and they ſhall not 
joy until they be {worn of the principal , and two of one Hun- 
dred, and twoof the other Hundred do ſuffice : If in Treſpals the 
Detendent juſtike as a ſervant to the Lord, and by his command- 
ment, it is good cauſe of challenge to the Juror, that he is a tenant 
tothe Lord although the Lord be no party to the Record and if 
Proceſs by challenge is awardcd to the Coroners, the poccſle aſter- 
wards ſhall not go to the Sheriff, although there be another _ 

Cc2 rift, 
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riff, but after judgement execution (hall iſſue to the new Sheriff; 
And where a man challenges the polls of the principal pannel , he 
afterwards (hall not challenge the array of the Tales, and if the 
array be quaſhed, it is entered upon Record, but it it be affirmed, 
then it is not entred, 

K Treſpaſs be done in divers towns in one Shire, they may al] be 
joyned in one Writ, to wit, why by force andarms the Cloſes ang 
Houſes of the Plaintiff at A. B, and C. have broken : and, &e, 


The miſtake WW Offey verſus Sheppard, Conſtable. The Conſtable being Defen. 
oy + rag dent juſtifies the impriſonment, by reaſon that the Plaintiff kept 
n A&by : 

way of Bzr, One Ale-houſc againſt the form of a Statute of Queen Elizabeth, and 

not PIeJ4%h therefore by the Warrant of two Juſtices he was committed to priſon 
and iſſue was, that he did not keep an Ale-houſe againſt the form of 
a Statute aforeſaid 3 and indeed the Statute was made in F4w. 6. time, 
and the Jury found that he did keep an Ale- houſe againſt the Statute 
in E4.6. time: And the Court held the miſtaking ot the day of the 
A@ is not prejudicial by way of bar, but by way of count it mult be 
laid truly, 


A confedion L asbrook, verſus Linſey, Paſch, 16, Jacobi. In aſſault and battery, 


after an iſſue the Defendent pleaded not guilty, and the next Term after the | 


19;ned,refu- . . 
ſed. Writ of Venire facias was awarded, the Defendent's Attorney woull 


have confeſſed the Action by Relifia verificatione, which the Plaintiff 
did-deny to receive, having took out-his Venire,and that thoſe Errours 
which had eſcaped in the proceedings by that confettion , were not 
holpen as they are after Trial; and it was much controverted by the 
Court, whether the Defendent without the conſent of the Plaintiff 
might confeſs the Action; and the Court was in ſeveral opinions, 
but becauſe the Plaintiff always prays for the confection , it ſeemed 
he might refuſe the confeſſion 3 and afterwards it was adjudged the 


confeſſion ſhovld not be reccived, becauſe it appeared to the Court 


to be but a pra&ice to leſſen the Plaintiff*'s damages. 


Ook verſus Jenman, Trin. 12 Facobi, rotulo 32g, An Action of 
Treſpaſs and Battery was brought the laſt day of Ofober, 10 Je- 
eobi ; The Deferdent as to the force and arms fays nothing, but 
pleads generally, that he and one other, in the ſaid laſt day of October, 
did joyntly enter into the Plaintiff's houſe at S.and did then and there 
aflaule the Plaintiff, and that afterwards, to wit,ſfuch a day and year, 
the ſaid Plaintiff did by his writing, &c. releaſe, &c. the (aid R. of 
all Actions, &e, and avers it to be the fame Treſpaſs whereof the 
Plaintiff complained, and the Plaintiff traverſes without this , that 
the Treſpaſs, &e, was joyntly done, andDemurrer upon this plea, 
pretending 
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pretending the Treſpaſs is ſeveral and not joynt, and' ſo no fatisfa» 
Aion , but it was he!d a good Plea, for the Battery was joynt or 
ſeveral at the Plaintiff's « IcCtion, to have his Action againſt onc or 
other : and a ſatisfaction by one is a ſatisfaion, for all, and the 
Plaintiff cannot have ſeveral damages, but one damage againti then: 
all, and he hath his choice, as in Heydex's Caſe, to have the br 
damages, 


Ohe verſus Darfton , Mich 15, Jacobi, An Adtion of Treſpa!; 

brought by the Committee of a Lunatick being a Copy holder, 
to-whom the Lord had committed the Lunatick,and a ſtranger {uwed 
the Land, and the queſtion was, whether the Commitece or the Luna- 
tick ſhould have the Action, and the Court held the Action ſhould be. 
brought in the name of the Lunatick, quod nota, 


Y 9mng verſus Bartram. Battery brought by the Plaintiff againſt 
husband and wife, and two others, the woman and ore of the 
others, without the husband plead not guilty, and: the husband and 
the other plead, Sor aſſault demeſh, and' tried, and alledged in ar- 
reſt of Judgement, becauſe the wife pleaded without the husband, 
and-Judgement ſtayed, and Repleader by the whole Court, 


(= verſus Morris. If a ſtranger come over a Common, tlie 
Lord may havean Adcion,but not the Commoner z for the petty 
Treſpaſs, multiplicity of Actions will not take away my Action; and 
except it bea damage whereby F lofe my Common, TI can have no A- 
Aion. It a ftranger come and eat my Common, a Free-holder may 
bring an Alhſe of Common, for it is a Diſſciſinz for a Diſſcilin of Com- 
mon,1is, the taking away the profits of the Common : ard an Action. 
of Caſe will lic againſt the Lord for cutting down the body of the Tree, 
when the Tenant ſhould have the loppings z if the Commoner may 
have his Common, although another take away part of my Common; 
yet no Action lieth: As it one beat my ſervant lightly, except the Ma» 
ter loſe his ſervice, no Adion lieth; And if my friend come and lic 
in my houſe, and ſet my neighbour's houſe on fire, the Action lieth a» 
gginſt me, and Judgement tor the Plaintiff, 


Fw verſus Hun, Trin. 13: Jacobi , rotmlo 3314. In Treſpaſs 
and Impriſonmenr, the Detendentjuſtifies by vertue of a Capi- 
ar, and the Plaintift did afterwards eſcape, and he bting Sheriff,did 
tollow him by vertue of the ſaid Warrant taken upon the Capias, the 
Plaintiff-replies that he eſcaped by Licenſe of the Sheriff, and tra- 
verles the latter,taking by vertue of the Warrant: and the Court held 


the traverſe idle, becauſe the-Plaintift had ſufficiently confeſſed, and- 


avoided 3. 
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avoided ; and if he eſcaped by the Sheriff's Licenſe, that ought tobe 
the thing put into iſſue, and not the traverſe. 


P4try verſus Wilſh,Trin.g Facobi,rotulo 1055. An Action of Treſpag 

brought, wherefore by torce and arms he broke the Plaintiff*s Cloſe 
and cat his Graſs, &c. The Defendent juſtities for Common of P;. 
ſture, and faith, that he was feiſed in Fee ot one Meſſuage, with the 
appurtenances in G. and uſed to have Common for his Cattel, le. 
vant and couchant upon the ſaid Meſſuage. And it was moved af. 
tera Verdi& in Arreſt of Judgement by Serjeant Nichols, that the 
plea was inſufficient, becaule the certainty of the Cattel was not ex- 
preſſed, as for 200 or the like : but the Court held the contrary that 
levant and couchant is a certainty ſufficient, and all the Books pre. 
{cribe tor a Common by reaſon of a Mcſſuage. 


A Conſtable R Inghal verſus Wolſey, Mich, 11 F acobi, rotulo $20. An Aion 

— of Treſpaſs brought, whereforc by force and arms the ſervant 

for Felony of the Plaintiff out of the ſervice of the (aid Vlaintift, hath taken and 
laid to be at H, The Defendent juſtities that one was poſſeſſed of 
Corn at S. And that the aid ſervant, by the command of his Maſter, 
had carricd away the Corn : and that the owncr came to the Defen- 
dent, bcing Conſtable, and prayed him to detain the ſervant until he 
could procure a Warrant of a Juſtice of Peace, and traverſes that 
he is guilty at H, The Plaintiff demurrs, that it was held by the 
Court a naughty plea : Firſt, becauſe the Conſtable could not de- 
tain any man but for Felony ; And ſecondly, the traverſe is naught, 
becauſe the Treſpals is in the ſame County, and fo he might have ju- 
ſtifed as well in H, as in $. 


Arney verſus Hardington, Paſch, g. Facobi, rotulo 1857. An Ad 

on of Treſpaſs brought, to which the Defendent plcads a juſiih- 
ation for an amerciament ct in the Sheriff's turn; to which uttif- 
cation exceptions were taken. Firlt, becauſe the Defendent jultited by 
vertue of a precipe to him lawfully granted, and faith not at what 
place. Secondly, he preſcribes tor the turn to be held, and doth not 
(hew any,or what eſtate, &c, And Hutton (aid,that a preſcription tor 
a turn, or one hundrcd Court by what eſtate, is naught, becaule a 
hundred is not manurable, but lics in grant ; but he ought to have 
faid, that the King, and allthey that were ſeiſed' of the (aid hundred 
have had, and from the time, &c. And my Lord Coke ſaid, thata 
preſcription by what eſtate for a thing incident to a Mannox is good, 
tor an Hundred that lies in grant, it is naught: And he and Warbur- 
tou held that except ig,,was (bewed before whom the turn was held, 
it was naught 3, becauſe; wh 'cany thing is taken by.common right . 
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the Sheriff's turn, it ought to be holden before the Sheriff, as in the 
preſcription it ought to be ſhewed, before whom the turn was held, 
or elſe it would be naught, 


" Obggts verſus Thacher, & al, Hill, 6 Jn rotulo 1928. An 
R Attion of Treſpaſs brought ; wherefore by force and arms the 
Cloſe and Houſe of the Plaintiff at A; did break, and a certain Cow, 
price, #c, took. The Detendent faith,that the Plaintiff ought not to 
have his Action againft him, becauſe he ſaith that the Cloſe and Houſe 
is one Meſſuage, Oc. in A, aforeſaid: and that before the time in 
which, &c, ſuch a one was poſſeſſed of the (aid Cow, as of his own 
proper Cow, to wit, at A aforeſaid , and being thereof (6 poſſt- 
(cd, certain Maletactors, unknown to the ſaid, &c, before the {aid 
time, in which, &c. the ſaid Cow out of poſſeſhon of the ſaid B. 
did feloniouſly ſteal, take and lead away, whereupon he made Hue 
and Cry 3 and thereupon he had intelligence , that it came to, and 
was in the poſſelſion and cultody of the Plaintiff, and B. upon notice 
thereof, did requeſt the Detendents to ask the Cow of the Plaintiff, 
and to bring her, &c. By reaſon whereof, the Detendent and B. at the 
faid time, in which B. came to the ſaid Meſſuage, by the uſual way , 
by and through the ſaid Cloſe, &«c, to demand, &c. And the Defen» 
dents then and there tinding the aforeſaid Cow in a walled parcel 
of the Meſſuage, they took the Cow from thence, and brought her to 
the ſaid B. and to him delivered her, as, &c. which is the | aſt Tref+ 


paſs, to which plea the Plaintiff demurrs, and it was adjudged a 


naughty juſtification tor theſe reaſons :; Firlt, becauſe it doth not ap- 
pear but that the Plaintiff had good right to the Cow : Secondly, be- 
cauſe the Defeadent took the Cow without demand : And thirdly, 
it is not pleaded that the Defendents were ſervants to the ſaid B. R. 


and that they did it by his command,and therefore Judgement given . 


for the Plaintiff. 


HF#O verſus Stanley, &* al, Paſch. g Jacobi, rotulo 2289, An AQi- 
on of falſe impriſonment ;: The Defendent as to the whole 
Treſpaſs,cxcept the Battery and Impriſonment, and keeping in Priſon 
not guilty: And as to that pleads that the Marſhal's Court is an anci- 
ent Court, &&. and fo juſtities, becauſe the Plaintiff was the pledge of 
T, C, to the Detendent in an Action of Treſpaſs upon the Caſe in an 
indebitat. aſſumpſit general, and thereupon a Judgement againſt C.and 
a Captas awarded, and a Nox eſt invent. returned, and thereupon a 
Captas awarded agamit Hall the pledge according to the Cuſtom, by 
vertue whereof the ſaid Hall was taken and detained, and traverſes 


that he'was guilty, Sc. of ariy impriſoning the Plaintiff befoge ſuch a. 
day, and averrs-that they are the ſame perſons : And the Plaintiff. 


replies 
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Marſhalſie - 
hath no au- 
thority to 
hold plea in 
debt, except 
oth are of 


the houſhold 
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replies, that neither R. C. nor T, T./at the time of exhibiting the gjy 
were of the houſhold, &c. The Defenden demurrs, and Judgement 
for the Plaintiff : and the whole Court agrecd. that the Marſhal; 
Court could not hold plea of Covenants and Contrads,exccpt both of 
them were of the houſhold of the King 3 and all the matterg of which 
they could hold plea, were Treſpaſs, Covenants and Contr, of the 
houſhold, and within the Verge, to wit, - within twelve miles of the 
Court,and Doddridge ſaith that before the Statute of 28 1. asit appear 
by Fleta and Brittan, the Authority of the Marſhal was abſv]ute in 
civil and criminal cauſes at the Common Law, and the Statute re. 
ſtrains them for debt, but not for Treſpaſs of what nature ſoever,and 
therefore ſee the Statute of 3017.1. 5 E.ch.2., and 10E, 3.ch.2, 


Wafſe verſus Solley, Trin. 14 Facobi,. rotulo 689, An Aion of 
Treſpaſs brought, wheretore he took his Cloſe , the Defendent 
juſtifies for a way, the Plaintiff replies that he did the Treſpaſs of his 
own wrong without any cauſe alledged, and fo an iſſue joyned, and 
after a Verdi 3 for it was moved in arrelt of Judgement, that the 
iſſue was not well joyned, and praycd a new trial; becauſe the ifſue 
ought to be ſpecial, but that exception was diſallowed, and adjudged 
that it was helped by the Statute of Jeofails, by the epinion of the 
whole Court. 


Laint verſus Thirley, Hill. 6 Jacobi, rotulo 161. An Aion of 
Treſpaſs breught, wherefore by force of arms, the goods and 
chattcls of the Plaintiff did take and impound, the Defendent plead: 
cd the Common Barr, and the Plaintiff aſſigns the place, and are ati- 
ſue uponthat;and after a Verdict it was moved in arreſt of Judgement, 
that there was no iſſue joyned, becauſe the Lands are not in queſtion, 
and ſo no allignment neceſſary, and Judgement was ftaid, but af- 
terwards'upon a motion Judgement was given for the Plaintiff, be 
cauſe the iſſue was holpen by the Statute of Feofails, and there was 
the like Caſe upon a Demurrer,in the Court of Commom Pleas, Trin, 
4+ Jacobi, rotulo 1131, * 


(* Hilde verſus Heely, 13 Jacobi, rotuls 3 381,vel 381, An Action of 
4 Ticſpaſs brought , wherefore by force and arms, the Cloſe, 
Hedges and Gatcs of the Plaintiff at I/, did break, and his Graſs with 
walking over it did deſtroy, and other his Grafs witty Cattel did 
eat and conſume; the Plainyiff afligncd one Cloſe of Paſture called 
Drew, and another Cloſe called S»tton, one other Cloſe called L. and 
the Defendent as to the Treſpaſs , except the breaking of the Clole 
called G, and P. and the treading, &c. with his fect, and cating with 
his Cattf in the ſaid Cloſe called P. and E. not guilty, and as to the 
; | : breaking 
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breaking of the Cloſe, &c, ſaith the Plaintiff ought yotto have his A- 
Aion, becauſe he ſaith that E. 6, wasſeiſed of the Mannor of W. of 
which one Mcſſuage , was Copy-hcld ard ſhews the Cuſtom fora 
way, and another Cuſtom for a Common, and conveys the Copy- 
hold fo himſclf, and juſtihes, as to the pedibus ambulando, and as to 
the Treſpaſs with the Cattc] juſtifies for Common 3 the Plaintiff 
replies as to the Treſpaſs pedibus ambulando , that it was of his own 
wrong without any cauſe alledged, and traverſes the way, and as to 
Treſpaſs with the Catte] demures, and the cauſe of the Demurrer 
was, as it appeared by motion, becauſe in the juſtification of the Cat- 
tel, the Detendent had not allcdged any Cuſtom for Common, and fo 
the Plaintiff could not take any Ifſue of that Cuſtom, but had alledged 
a Cuſtom for the way._as tor the Common,and the Court were of 0- 
pinion that it was well pleaded, and Judgement upon the Demurre 

tor the Defendent, | 


"s Airchild verſus Gair, Paſch. 3 Fac. An Action of Treſpaſs brought 
G: F for the Tithes of the Church ot B. and therein a ſpecial verdicwas 
£ as followcth,the Detendent was collated to this Church of B.b&ng a 
Dorative by A. and B. the Patrons, and that the Church was exempt 
from the Juriſdiction of any Ordinary, the Defendent reſigned to A. 
and C, who T3 {iranger, and to other perſons whq had no Intereſt, 


Pf his Church of RK. with all Rights, &c. and afterwards the perſons 
y paſs their Rights \to D. who collates and intereſts the Plaintiff in the 
Church, by reaſon whereot he ſciſed the Tithes in queſtion, and the 
Defendent took them, and concludes that upon the matter, &e, and 

it the Reſignation be good, then they find for the Plaintiff, otherwiſe 

for the Detendent, and by the opinion of the whole Court, Judge- 

ment was given tor the Plaintiff, for the Reſignation was good, both 

in reſpec of the thing refigned, and of the perſon to-whom it was 

made, for it being a Donative, and exempt. from ordinary juri(- 
diction, the Reſignation muſt be into his hands, and the Incumbent 

ſhall not be conſtrained to keep the-Church, ' whether he will or no, if 

the Patron will not accept it,and becauſe there is no perſon, to whom 

the Refignation can be made, but only into the hands of the Patron, 

it is good, and although the Reſignation be to one Patron, and to a 
ſtranger, it is good to both the Patrons, and void asto the itranger, 

and the more lirong it is, becauſe of the following words, (to wit, 

| toall perſons whatloever) which words involve all, that have any 
: manner of intereſt 3 and then ſceing it is found, that D. who colla- 
ted' the Plaintift, and the Eſtate of both the Patrons , although no 
agreement be found of the Patrons, it is not material, and the rcſt- 
ing of the Plaintiff in the Church is good-ta givehim power to take 
the profits by rcaſon of the primer poſſeſhon, and although the De> 
Dd tendent 
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fendent did refign but the Church only, yet it is good to all that 
appertains to: the Church, and that which the Defendent may haye 
as Rector there, 6 E.3. is, that if the Patron grant Ecclefiam, that 
will paſs the Avowſon, but Herl then ſaid, that was in ancient titne, 
and therefore not ſo then 3, to which the Court ſeemed to agree, and 
the Court waved the Diſpute of any other thing, but only the Re. 
ſignation, for of that only the Jury doubted , and was only refer. 
red to the Court ; but Popham chict Juſtice ſaid, that it the Patron 
would not collate any man toſuch a Donative, there was no way tg 
compel him, but he is left to his own conſcience, and he might in time 
of the vacancy take the profirs, and ſue for the Tithes in the Spiritual 
Court, for ſuch Donatives at firſt grow by conſent of all perſons, who 
have any manner of Right or Intereſt, to wit, the Ordinary and Pa 
riſÞioners, but Gewdy, Fenner, Telverton and Williams, againſt him, that 
the Ordinary may compel him to collate any Clerk, for the ReQory 
is only exempted from the power of the Ordinary,and not the Patron 
and that is only as to charges to be taxed upon the Church, for the 
ordinary attendance ina Vilitation, and ſuch like 3 and Popham (aid, 
that although the Church in exccution of the charge is ſpiritual, yet 
the Patron may colate, and a meer Lay-man, as the King may make 
3 temporal man a Dean, which hath often happened, but all the other 
ges were againft himin caſc of the perſon, which is mecrly ſpiritual, 
t as to the Deanery,they did agree it, for the FunQtion is temporal, 
but yet Williams faid, that Lay-men who have Deaneries, ought to 
have,and at all time uſed to have a diſpenſation from the Archbiſhop, 
and if the Incumbent in this caſc ſhould preach Herefie, as the Attor- 
ney and Popbam ſaid, the Ordinary might corre& him, for the Parſon 
is not exempted out of his Juriſdiction, but his Parfonage only, but 
by Gamdy and the reſt, the Ordinary could not meddle with him, for 
the Parſon is priviledged in reſpe of the place, but the Patron may 
commithon and examine the matter, and thereupon out and deprive 
him, and ſo it happened in Covert's Caſe, as Gawdy and Williams (aid, 
wherein the Biſhop of Wincheſter was the Donor of ſuch a Donative, 
13 E.4. 
\ dow verſus Locon, 3. Fac, In Treſpaſs, the Aion was Land in the 
County. of Salop, and not guilty pleaded, and the Venire facis? 
was wade with a.fpace for Salop , but Salop was not named there; 
And by vertue of that Wit the Sheriff of Salop impannelled the Ju- 
ry, and found for the Plaintiff, and the matter above ſpecified was 
moved in Arrett of Jadgement, to wit, the Venire facias was vici- 
ous, and fo a miſtrial ; but by Ferxer and Williams, it was to be aG 
counted his, if no Venire facias had been awarded : And fo indeed by 
the Statute of Feofailr; for the County, to wit, Salop, is omitted , 
and' 
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and left ont, and ſo the Sheriff of Flop had nopower nor authori- 
ty to ſummon the Jury, becauſe the Writ which is his Warrant is ge- 
neral ( to the Sheriff ) and not naming of any County : | but the 
Court held it to be the beſt way to amend it, and they put this diffe+ 
rence: For when the Adtion is laid in Salop, and upon a ſpecial plead- 
ing, the iſſue is drawn into a forreign County , there the entry 
and award of the Venire upon the Writ is ſpecial, to wit, to the She- 
riff of that County, where the iſſue ariſes to be tried : and in ſuch 
Caſe a Venire facias with a blank ſhall not be good, becauſe it cannoc 
be judged to which of the Sheriffs the Venire was to be awarded,and 
upon that incertainty it ſhall be naught : bur when the general iſſue 
is taken, or the matter is triable in the fame County where the Attion 
is laid, there the Venire facias is awarded generally, and muſt of ne- 
cellity be intended to be the Sheriff of that County wherg the Action 
is laid, and cannot be otherwiſe intended : and for this reaſon it - was 
but the defanlt of the Clerk which is amendable, and fo it was a- 
mended. 


Po verſes Moon, Trin, 3 Jacobi, An Aion of Battery brought 


in Plymouth Court before the Major and Bailiffs there, and not , 
guilty pleaded : but afterwards the Ifſae was waved, and Judgement Cer errane- 


was: given for the Plaintiff, and a Writ to enquire of damages was a- 
warded to the Serjeant of the Mace, that by the oath of twelve, &e, 
he ſhould enquire ; and the Writ was made returnable at the nexc 
Court before the Major and Bailiff, And upon a Writ of Error 
brought, it appeared by the Record certified, that the Writ to enquire 
of damages was taken before the Major of Plymouth , who was alſo 
Judge of the Court, and for that cauſe reverſed 3 for the Writ war- 
rants the enquiry to be before the Serjeant of the Mace, who by the 
Writ for that purpoſe is made a diltin& Officer, and fo an enquiry be- 
fore the Majar is not warranted by any Writ : And ſo by conſequence 
a Judgement to recover thoſe damages taxed before a wrong Officer 
to whom the Writ was not direQcd, is erreneous, which was granted 
by the whole Court, 


Axworth verſus Weſt, Mich. 3 Jacobi. Treſpaſs brought for the 
4 taking of Hay ſevered fronrthe ninth part of Eltherp in the Coun- 

ty of Warwick, the Defendent to part pleads not guilfy, and to the 
reſidue pleads a deviſe of the Parſonage made by Lepworth to the De- 
fendent at Wapenbary in the ſame County, and to enable the deviſe 
for Tithes in L. alledges L. to be a Hamlet in Wapenbary, to the in- 
tent that the whole Tithes may paſs : and upon a now deviſavit, the 
Ven, was of Wapenbary, and found for the Plaintiff, that T. L. did 
not deviſe it, and the other ifſue of not guilty found for the Defen- 
Dd 2 dent, 
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dent, and'moved inArrclt of Judgement that the venu was miſta 
becauſe: .it-was of Fepenbury- only, and not of Eltborp, and they.of 
W. would not try a matter in E. And although it was an(wered,that 
the Defendent himſelt by his plea had confeſſed that E. was but an 
Hamlet, yet the Court held the venus miſtaken; for when the Plain. 
tiff declares of a Treſpaſsin E. This by general intendment is pre. 
ſamed to be a Village ;. of which Village the matter which is there ig 
queſtion ought to be tricd : and although_the Dctendent had ailedg. 
ed Elthorp to'be' an Hamlets yet it was but to enable the Devile, 
and doth not extend to the iſſue betore joyncd upon the not guilty 
for part; 'for in that iſſue both partics agree that. E/tborp is a Village, 
and itis a peric& iſſue taken, which hath not any coherence with the 
other iſſue of xox deviſavit * but it the Dckendent had to the whole 
uc'plecaded the Deviſeas his cxcufe , and had allcdged E, to be an 
Hamlet-of #/, and that only b:en in iſſue there, the ven awarded had 
been good of IF, only 3 but th this caſe it was adjudged that the Ve. 
mire was miſ-awarded, and that the Plaintiff ſhould have a Venir: 
facias de novo, ; 


Taecout TYElves verſus | Wyer , Mich. 3' Jacobi, The” Plaintiff brought an 
mitigate dz- ©, Action of Treſpaſs for breaking his Cloſe, and for cropping 
Trefak 200 Pear-trees, and 100 Apple-trees, and damage found to 4ol, 
which was And the Court was moved by Kichardſon, for that the damages might 
_ be mitigated, becauſc he produced an Affidavit, whereby it appeared 
that. the party /himfelt betore the Action brought, would have took 
5 1, but denied); for the Court (aid, that they could. not diminith the 
damagesin Treſpaſs wiiich was local,and therefore could not appen 
to them, and the damages might well amount to 4o {. for cropping of 


an Orchard, and ſo Judgement.cntred. 


The Defen- 1A 0edy's Caſe, Mich. 3 Facobi, Woody brought Aion of falſe 


any mary Impriſonment and Battery againſt two , who juſtitie and 


ſonment by ſet forth that Loxdon is an ancient City, and that the Mayor of Londix 


acts i Se is a Juſtice of Peace, and that the Detendents were Serjeants of the 
Mayor of Mace according to the Cuſtom of the City, and that the Lord Mayor, 


Lo , " A . 
= "" to wit, one Lee, commanded them to arreſt the Plaintiff torcauſesto 


them unknown, but to him known, and to impriſon him, &c. Walter 
moved that this Juſtification was inſufficient, becauſe they. only ſhew- 
&d that they were Serjeants at Mace duly elected according to the 
Cuſtom of the City 3 but do not ſhew the Cuſtom and Authority 
that they have to make Serjeants, and to arreſt, as it js 4 H, 4. 36. in 
Treſpaſs the Defendent Juſtifies, that the Tower of Londox is within 
the City of Londoy, and tine out gt mind, &c. one Court was there 


oſcd, &c. and that the Plaintiff was ſucd there by 7, Se and that he 
was 


- 


ow Wy 


Part . ATions of Treſpaſs and Battery. 205 


was ſummoned: and upon a Nibil return2d, a Capiar ifſuel accoril.ng 

to the Cuſtom,, &c. And that he-being aw Officer there, did ar» 

reſt ; and the Court ruled him to plead the Cuſtom particularly for 
holding the Court, and to fre{cribe, &c, And here it is ſhewen that 

the Mayor is a Juſtice of Peace : And it doth not appear whether he 

did it as a Juſtice of Peace, or Mayor ,.as 14 Hen. 7.8. A Juliice of 

Pcace cannot command iis ſervant fo arreſt one without a Warrant JORGE 
171 writting in hits ablence, Anql Popham, chict Juſtice (aid, That al- mand his 
though the Judges knew the Authority of the Mayor .by which they ferrant wen 
arreſted men 3 yet becaule it did not appear to them judicially as aence 
Judges, it mult be pleaded : And a Juſtice of Peace cannot command c— 
his ſervant to arrc{t one it not.in his preſence. which was granted, And writing, 
Fenger, Juſtice (aid, that the ſcrvant is not an Officer to the M.iyor 25 

he is of 4 Jullice of Feacc.but the Contiable : and Walker alto added, 

that the Plea was, that the Mayor commanded to imprifon him prc- 

ſcntly without (hewirg auy cauſe, which was hcld naught 3 tor the 

Mayo: ought to teniper his Authority according to. Law. For the 

Judge: cannot 1mpriſon without thewing cauſe 3 but they, ana the 

Mayor both may command an Officer to arrcli a man without (hew- 

icg the cauſe, for elſe bctore he ſhall be examined he may invent and 

frame an Cxcule, and the acceſſories will ficeaway : And Wiliams, 

Juice, tinds that it was incertain for the Plaintiff, by what Authority 
hecommandcd it, whether as Mayor,or Juſtice of Peace : and his powcr 

as a Jultice of Peace the Judges knew by Common Law; but his powcr 
as a Mayor they knzw not,it it be not thewed by pleading and Judgc» 

ment, 


Uggins verſus Butcher, Trin. 4 Jac, The Plaintiff declarcd that jr, (er.an; 
the Defcndent ſuch a day did aſſault and beat his Wife,of which d< beaten, 

ec dicd ſuch a day following to his damage 100 1. And Serjeant Fo- money 
fer moved that the Declaration was not good, becauſe it was brought "9t bavean 
by the Plaintiff tor a Battery done upon his Wite ; and this being a — 
perſonal wrong done unto the woman, is gone by her death : And bs rvice« 
if the woman had been in life, he could not have brought it alone , 
bat the woman mult have joyned in the Aion 3 for the damages 
mali be given for the wrong offered to the body of the woman, which 


was agreed. And Tanfield (aid, that if one beat the ſervant of 7.S. 


{o that he die of that beating, the Maſter (hall not have an Aion a- 


gainſt the other for the batwry and loſs of ſervice, becauſe the ſervant 
dying of the extremity of the beating,it is now become an offence a- 
gainlt the Crown, and turned into Felony, and this hath drowned 
the particular offence, and prevails over the wrong done to the Mas 
lier before ; And his Action by that is gone, which Fenner and Telver- 
tou agree to, : 
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Rown verſus Crowley, Paſch. 5 Jac. AQtion of Treſpaſs broughy 
againſt Crowley for wounding the Plaintiff upon the hinder pay 

ot the left egg, being rendred in Latin, ſuper poſteriorem dartem legis 
tibie, and the Jury found for the Plaintiff : And Harris moved in 4x. 
relt of Judgementz for he ſaid that theſe words ( levis 1ibic ) 
made the Declaration vicious for the incertainty 3 for he ſaid that lery 
lignihed light, and it was an improper word _—_— 3 and that Judge. 
ment ought to be reſpited for the incertainty, And Telverton argued 
that Judgement ought to be given for the Plaintiff 3 tor he (aid, the 
Declaration was not vicious ; for if the Plaintiff had declared gene. 
rally that he had wounded, broken, or evil intreated him, and had g. 
mitted thoſe other words, it had been ſufficient, and then the adding 
of thoſe words which were not material , but for damages , did not 
make the Declaration vicious: and he faid, that levus Leva levum wy 
Latin for left : And whercas he hath ſaid, that he ſhook him, ſuper 
poſteriorem partem levis tibie , where it (ſhould have bcen (eve th 
bie) it was but falſe Latin, and the Declaration ſhall not be made 
naught for falſe Latin. And Popham ſaid , that he (hewing upon 
which part of the body the wound was, were laid only to incenſe ds 
mages z for the Declaration had becn ſufficient, though they had been 


' omitted : And Juſtice Fenner agreed to Popham, and he (aid, it had 


been judged, that wherea man brought an Action againſt another for 
calling him ftrong Thiet : and the Jury only tound that he called him 
Thiet, but not ſtrong Thief, yet the Plaintiff recovered 3 for this word 
{trong was to no other purpoſe than to increaſe damages, and Judge. 
ment was given for the Plaintiff. 


V Tecars verſus Wharton, Paſch, 5 Fac. Viccars brought an Aion of 

talſe Impriſonment. againtt Wharton and others, and (hews that 
he was impriloned two days and two nights without meat or drink, 
The Detendents come and thew that King Edward the*7, by his Let- 
ters-patents did incorporate one Village in Nottinghamſhire with 
Bailiffs and Burgeſſes, and that the King did ordain and make thoſe 
Burgeſſes Juſtices of the Peace there; and that the Defendent was 
Bailiff, and Juſtice of Peace there ; and that the Plaintiff did (peak 
divers opprobrious and contumclious words of the Defendent, by rex 
lun whercot they impriſoned him : And ſhews further, that the Bats 
lifts have uſed from the time of the makeng their Patent to impriſon 
the ditturbers of the Peace, and it was held a naughty Plea, for a Cu- 
ttom could not be ſhewn in ſuch a manner : And Tanfield held in this 
caſe, that a man could not preſcribe to be a Juſtice of Peace; but Jultice 
Williams beld he might preſcribe to be a conſervator of the Peace- 
And Tarfield held that the King might grant that all the Burgeſſes 


and 
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and their Heirs ſhould be Burgeſſes , which Juſtice Williams de- 


nicd. 


All verſus White, Paſch. 5 Jae, An AQtion of Treſpaſs brought If a Bok 
H againſt the Defendent tor impounding the PlaintifPs Carttel,the ; denions 
Defendent juſtifies for Common : And upon that they were at iſſue in i oy 
Derby-ſhire, and the Jurors being (worn, the Bailiff found one Bag- bove cannot 
ſhaw, one of the Jurors;reading of a Letter concerning the ſaid cauſe, _— 
and ſhewed it tothe Judge, and a Verdid given by the Jury: And returned 
this matter moved in the then King's Bench to quath the VerdiQ,but #75 the 
denied by the whole Court, becauſe the Letter and the Cauſe was 
not certified by the Pojtes, and made parcel of it ; for otherwiſe 
the examination of that at the Barr after the Verdi&, ſhall never 
quaſh it. And fo it was adjudged between Vicary and Farthing, 39 
Eliz, where a Church- book was given in Evidence, of which you 
ſhall never have remedy except it be entred and made parcel of the 


Record. 


Utler verſus Duckmonton, Trin. 5 Facobi, In Treſpaſs upon a A releaſe ro 
ſpecial Verdi, the Caſe was, that one demiſed Land to a wo- 9% 2 99nt 
man , if ſhe ſhould live ſole and unmarried, the remainder to John voil. 

D, baſtard in Tail , the Remainder to the Defendent Rob. Duck- 

monton in Fee, the woman married with Reb. D. the Detendent the 

Term expired, Fo. D. Tenant in Tail, in remainder releafes to the 

Husband, and whether this (ſhould alter the Eſtate of the Husband , 

he being Tenant at (ufferance was the queſtion, and adjudged by the 

whole Court, that the Releaſe was void, and it was chiefly void, be- 

cauſe the Releaſe was made to him in the Remainder to take effec, as 

upon the Remainder, and there was no privity, and he had but a bare 
poſſeſſion, and no free-hold, and 19 Eliz, Dyer, Leſſee for years ſur- 

renders, and afterwards the Leſſor releaſes to him, and held a void 

Releaſe for the reaſon aforeſaid, and 31 and 32 Eliz. it hath been. 
adjudged between Alen and Hill, where a Deviſe was made to the 

woman for life, if (he would inhabit and continue in the houſey and 

ſhe went and inhabited in S»rrey, and the Heir releaſcd to her, and * 

it was held'void, becauſe (he was but Tenant at ſufferance, and ſono 
privity ; but Telverton and Taxfield, that ſuch eſtate. for. life was not 
determined without Entry, and Telverton you demanded , that 
when the Husband continued in poſſeſſion atter the Leaſe determined 
whether he ſhould be in the Right of his Wife, and ſo remain Tenant 
at ſufferance; whether he ſhould be in his own Right, or be as an in- 
truder, Difſeiſor, and then the releaſe made to him was good, but no 
an{wer was given to him, but Judgement was given that the Releaſe. 
was void 3 and Fenyer put this Caſe, Tenant for life, remainder in tail, 

remainder, 
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remainder in Fee, he in the remainder in Fee Telaſed to Tenant fy 
life, a void releaſe, becauſe of the mean remainder in Tail, ang Cited 
30 E.3. and no anſwer was given to itz and Telverton (aid, that if Te. 
nant tor life releaſe to him in the remainder of Fee, itis void, becauſe 
it ſhould be void, as a {urrender, and this word rclealc, ſhall not recit 
as 2 (urrender, 


commas Oldeſden verſus Greſil, Mich, 5 Jacobi, An AGtion of Tre 
pears H brought for breaking the Plaintiff's Cloſe called B. at L, ao fy 


jo yt taking of two Conies, the Defendent to the whole Treſpaſs, but the 

Circhargethe entring in the Cloſe pleads not guilty, and as to the Cloſe juſtifies, 

Common. | becauſe he had Common in the Cloſe called B. tor hve Cows, and he. 
cauſe very many Conies were there teeding , and ſpoiling the Com 
mon, the Defendent in preſervation of his Common entred to cha 
and kill the Conies,to which the Plaintiff demurred in Law,and-Judy, 
ment was given that the jultitication was naught , for a Common 
cannot entcr to chaſe or kill the Conies, for althougiz the owner of 
the Soil hath no property in the Conics, yet as long as they are inhj 
Land he had the pofſethon, which is good againſt a Commoner, fa 
if the Lord ſurcharge the Common with Bealts, the Commoner cap. 
*not chaſe them out, but the owner may diltrain the Bealts of an Eſins 
ger or damage fcſant, or chaſe them out of the Common, for th 
{tranger hath no colour to have his Beaſts there 3 and alſo Conics at 
2a matter of profit to the owner of the Soil for Houſe kecping, and 
therefore becauſe it appears that the cauſe of Entry was to chale, and 
alſo to kill, which arc rot lawtul, as againſt the Lord who is Plaintif 
therefore the matter of the juſtihcation is not good, for if the Lond 
ſarcharge the Soil with- Conics, the Commoner may have an Aion 
of Caſe againſt him for that particular damage; which is a ſufficient 
remedy againſt the Plaintiff, upon a tull and dcliberate conſideration 
of all the Judges. 


The Starcte © Ennings verſus Haithwait, Mich. 5 Jacobi, An Action of Treſpik 
COD J brought,to which the Detendent pleaded not guilty,the Jury ſound 
licence a . the Defendent Vicar of D. and that he ſuch a day lcaſcd his Vicaridge 
pencrat to FF. for three years rendering rent,which 7. S. atligncd one Act 
parcel thercot- to the Plaintit, and the Defcndcnt was abſcnt ſeven 
quarters in one year, to wit, {ixty days in ſeveral quartcrs, but they did 
rot find the Statute of 13 E. and adjudged tor the Defcndent, forthe 
Statuteof 13 E. is ageneral Law, fcr although it cxtends but to 
thole which have a cure of Souls, yet in reſpe& of the multiplicity d 
Parſonages and Vicaridges in Exgland, the Judges mult take notice df 
it as a gtneral Law, and adjudge according to the {aid Statute, andi0 

is the Statute of the 21 H. 8, for non-rcſidcnce, 
Drewry 
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Rewry verſus Dennis, Mic. 5 Facobi, An A@ion of Treſpaſs 
D brought againſt a Man and his Wife, and the Plaintiff declares, 


that they did beat one Mare of the Plaintiff 's, and committed divers —_ _ 
-other Treſpaſſes, and upon not guilty pleaded, the Jury found that wie hai 


the Woman beat the Mare, and for the reſidue they found for the 


Defendent, and the Verdi adjudged naught by the. Court , for it is < ia ation. 


altogether imperfe@, for they have found the Woman guilty of the 
beating the Mare, and have given no verdi@ concerning that for the 
Husband, either by way of acquittal or condemnation 3 and the 
hnding the Defendent not guilty, as to the reſidue, doth only ex- 
tend to the other Treſpaſſes contained in the Declaration, and not to 
the beating of the Mare: And Williams and Coke Juſtices ſaid, that 
where a Battery is brought againſt Husband and Wife, ſuppoſing 
that they both beat the Plaintiff, or the Mare of the Plaintiff, and up- 
on not guilty pleaded, it is found that the Woman only made the 
Battery, and not the Husband, this Verdi® is againſt the Plaintiff, for 
it now appears that the Plaintiff*s Action was falſe,for the Husband in 
this caſe ſhall not be joyned for conformity only, and there is a ſpe- 
cial Writ in the Regiſter tor this purpoſe , and is not like a Battery 
charged upon F..D. and F. S. for there one may be acquitted, and a- 
nother found guilty, and good, becauſe they arc in Law ſeveral Tref- 
paſſes, 


And: md others verſus Scullard and others, Mich, 5 * Jacobi, The 
Plaintiffs brought an Action of Treſpaſs againſt the Defendents for 
entring their Cloſe 3 and Judgement was entred againſt Dawby, one 
of the Defendents, by mi dicit, Sculard pleaded not guilty, where» 
upon a Venire facias was awarded upon the Roll between the parties, 
as well to try the iſſue, as to-enquire of the damages : And the Plain» 


tiffs took their Venire facias to try the iſſue between the two Detens». The ?nive 


dents and the two Plaintiffs : And according to that was the Habeas 


Corpus, and Diftrengas; but the Plaintiffs knowing Dawby to be. dead, mares in 
took their Record of Nifi priw againſt Scwllerd only 3\and 'he-was © tier: 


found guilty : And Telverton moved in Arreſt of Judgement ,- and 
{hewed the Venire faciar, and that there was no iſſue joyned between 
the Plaintiffs and Dawby,tor Judgement was given againſt him by Nil 
dicit ; and the Writ ought to have made mention only: of: the | iſſue 
between the Plantiffs and Scailard: And there ought to have been 
an enquiry of damages between the Plaintiffs and Dawby , according' 
tothe Award upon the Roll, which is the warrant for the Venire fa- 
e145 and it was ſhewed that the Jury knew nothing of the matter 
tor which they were warned, for they pught to have only given 
their Vexdi& againſt Scu/lard, and not 'againſt Depby; - and it was 

E e | likened 
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likened where two matters are in Iſſue, and they give a Verdi for 
one, and nothing for the other, it is naught for all : And this was the 
Opinion of the whole Court except Juſtice Wiliams, who relycd ugs 
on 9 Eliz, Dyer, Sir Antho Cook, , and Wottox's Cale in partition 
againſt two, one confeſſed the Action, and the other pleaded to Ifſue, 
and the Venire facias was to try the Iſſue between the Plaintiffs ang 
the two Defendents, and it was amended by the opinion of the 
Court : But mark the difference, for no damages are to be recovered 
in partition, but it is otherwiſc in Treſpaſs , and therefore in Coky's 
Caſe it was found by the Court, that it was as it a meer firanger ty 
the Record had been named in the Venire faciar. 


Inchworth verſur Man , Mich. 5 Jacobi. The Plaintiff de. 

by ph w clares fora Treſpaſs ia one Acre of Land in D. and abuts t 
is Eaſt, Welt, North and South; and upon not guilty pleaded, the Ju 
» foot where 3y found the Defendent guilty in halt an Acre within written, and 
ir is 141% moved in Arreſt of Judgement, becauſe upon the matter no Treſpak 
encueh and had been found, for there is no ſuch moiety bounded as the Plaintiff 
in all Ac- had declared, for the whoke Acre is only bounded by the Plaintif 
&vages on- Containing his Treſpaſs within thoſe bounds, and the Defendent ought 
lyarero b* to be found a Treſpaſſor within thoſe bounds, for otherwile it is not 
© good; anditis impoſſible for the moiety of one Acre to be within 
thoſe bounds: But the whole Court except Fenner, were of opinion 
that the Plaintiff ſhould have his Judgement : for if the Plaintiff ly- 
eth his Action for a Treſpaſs committed in one Acre, and the Jury 
find that only to be in one foot of it, it is good 3 and here they have 
found the”Preſpals in the moicty of the Acre bounded, which is ſufe 
cient in his Action, where damages only arc to be recovered, but if 
it had been in Ejetment, the Verdi had been naught, for it is ur- 
certain in what part he ſhould have his Writ of Habere facias pf 


ſeſſionem. 


BUYckwoed verſus Beal, Mich, 5 Jacobi, Tnan AQtion of Treſpub 
it was ſaid by. the Court, That if a Sheriff execute a Copies, and 
there is no Original to warrant it, he is excuſed. in it, for he is notto 
examine whether the Original be ſued out or no; and for this Tw 
wyrmard's Caſe, 38 H. 8.. And fo if a Bailiffexecute a Proceſs made 
w him by the Stewisd for damages recovered in the Mannor in 4 
thing in which they had no Authority.to hold plea; The Bailiff s 
excuſed, and ſhall not be- puniſhed, becauſe he'is not to examine the 
juriſdiction of. the Court, 7 H. 4.27. 22 Ed, 3, &.22. Af, Butit 
Rrocels come to the Sheriff to arreſt F. $. and he arreſt 7. N, or-to 
make execution. of the goody of F. &. and. he_ make execution of the. 
Gvods off F, N.. hes 4 Treipalſors for i this caſe he mult take ne 
tick. 
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tice at his peril of the perſon and the'Goods, for when be Arreſts F.NX. 
or does execution upon his Goods, he doth it without warrant:: And 
ſo if F. $. ſue a Replevin tothe Sheriff to Keplevin the Cattel , and 

' 8, comes to the Sheriff, and ſhews him the Cattel of F. N. and 
aich, they are his Cattel, and he makes Replevin of the Cattel, he is a 
Treſpaſſor £6-F. N; and the Sheriff may have an AQtion of Treſpaſs 
againſt F.S,'for hisfalſe information, for the Sheriff mult at his own 
peril take notice whoſe Gattel they be, 3 H.7. 14 H. 4 but if there 
be any fraud in the matter, he may aver that. 


Onrey verſus Johnſon. An Adton of Treſpaſs brought for en- 
tring into a Man's houſe, the Defendent plgads that he was a 
Conſtable, &t. And it was held by the whole Court that a Con- 
fable may juſtifie his entry into the Houſe of any man for Felony or 
Treaſon. 


Trick{and verſus Thorpe, Paſch, 6 Facobi, Thorpe brought an Action Error afign. 
of Trefpaſs againſt Strick/and, wherefore he broke his cloſe the j\tpreaue 

20. of - 3 Jacebi. with a continuance thereof until the fixth of nothing was 
November after 3 and upon a not guilty pleaded, it was found for the ——_— 
Plaintiff and Judgement entred, but it was centred nothing . of the where it was 
Fine, becaule it is pardoned : And upon a Writ of Error brought, he Tran & 
alligned for Error, that the Judgement ſhould have been entred with part of ie 
a Capiatnr, becauſe the King and Parliament pardoned all offences j:frer the 
before the 25. of September, and therefore the Treſpaſs being alleged Pardon. 
to haye been continued: until the fixth of November following , only 
part of the Treſpaſs was pardoned ; and therefore, as to that ft 
ſhould have been a Capiatur 3 but the whole Court were of opinion 
that the Judgement was well entred for the firſt Treſpaſs, which was 
by force and arms, being pardoned, all that depends on that was par- 
doned, and the continuance of the Treſpaſs being only as to the en» 
tring and conſuming the graſs is for increaſe of damages only , but 
not for the King's Fine, for the firſt entty being only with force and 


arms, makes the Treſpaſs. 


Epps verſus Bowham, Trin. 6 Jacobi, The Cafe in Treſpaſs was 
that a Feoffment was made of three Acres te-R. Repps and Mary 

his Wiſe for their lives, and afterwards to the firft ſecond; 'and third 
Son of the body of the ſaid Mary 3 and after tothe heirs of the body 
of the ſaid Mary by the ſaid Richard to be begotten, -and they had 
no Son, but one Daughter : Richard levies a Fine of the Land, and 
Mary dies; the Plaintiff enters , and the Defendent pleads: Riobard's 
Fine, arid-adjudgcd that the Plaintiff is nod barred by the Fine, for 
Richard bad only an Eftate for life,and the' Eftate Tail was in the 
Ee 2 Woman 
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woman only by the- opinion of the five Juſtices 3.'for. they faid- that 
the Husband is only named: to declare what heir of the body of the 
woman ſhould inherit ; and. not any heir, but ſuch an heir as Richard 
her preſent Husband-ſhould beget. And the limitation,had been 
the heirs of the body of the woman by her Husband, and by F.$, tg 
be begotten, the Inheritance had been only. in the woman but by the 
lack words for if (he had no heirs by her Hasband, and: afterwards 
marries F. $. the heirs that ſhe ſhould have by F. 8. ſhould inherit; 
And they were all of opinion, that the Inheritance was only in the 
woman, becauſe the word heir which makes the eſtate of Inheritance, 
itannexed only to the body of the Woman : but if ithad been tothe 
heirs which the Hugband ſhould have got of the body of the woman, 
there the intail had been in both, 19 H. 6.75. And thelike Law, if 
it had been co the heirs which the Husband (hould. beget of the body 
of the woman, Little. $2 6, 


Orn verſus Widlakg, Mich, 6, Jac. An Action of Treſpaſs brought 

wherefore he broke his Cloſe, and ſpoiled his gra(s in D. The 

Defendent pleads, that in the Cloſe wherein the Plaintift:ſuppoſes the 

Kzz, Treſpaſs to be done,time out of mind there hath been a foot-wayfar 
all people paſling in, by , and. through the ſaid Cloſe until ſuch a dy, 

and that ſuch a day.the Plaintiff ptowed up the faid: foot-way, and 

ſowed it with Corn, and1aid thorns on the ſides of it: And further 

pleads, that.in the ſaid Cloſe, near the ſaid ancient foot- way, the 

Plaintiff, before the Treſpaſs ſuppoſed to be committed, left and 

put another foot-way for all people who would uſe-that new way; 

which way, ſince it was laid forth, .hath been uſcd by all foot- paſſen- 

gersz by reaſon whereof, the Defendent the time in whicb,&e.went 

ka the way 1o laid forth unto ſuch a place,&e.which is the ſame Treb 

pals.,&o. and demands judgment,e&c.and the Plaintiff demurrs,and ad 

judged againſt the. Plaintiff , becaufe the Plaintiff made the. fr 

wrong in ſtopping up the ancievt way, 'and had afligned a new way 

' far paſſengers : And therefore the Detendent's plea is good by way df 

excuſe as to the Plaintiff 3 for it is not ft he ſhould puniſh the Defens 

dent againſt his own agreement. As if there were a foot- way through 

the cloſe of 7.8. over an hedge, and Lſhould.remove the hedge into 

anew place, if paſſengers in'uling their way go over the hedge where 

it is newly placcd and -fixed, they ſhall not be puniſhed for that 3 fot 

it ariſcs of the a& and wrong of the Plaintiff himſelf; and volews 

non fit injuria: As if water, run bythe Land of M, and M. ſtop the 
water-courſe, ſo that itfurround my ground 3 if I now abate this,he 

| ſhall not have an AQion againſt me for entzing,into his Cloſe, becauk 
; the ſtoppage was his own, At, and the ſame Law is the principal 
Calc, Agd.akhough the Defendent hath pleaded . generally , nl the 

Pains 
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John, &c. which obſerve. And this by the opinion of Fenner, Wil- 
[ 
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paintiff hath ſet out x way, and ſhews got where it is,is hot materia} 
r that which is common to all, canuot beafligned to any particular 
perſon, which was the opinion of. the whole Court, except Juſtice 


Telverton. 


A A Etham verſus Barker, Mich. 6 Jacobi. » An Action of Treſpaſs 
/ 1 brougly, for that the Defendent the firſt of Auguſt , in the 
fifth year, the: Plaintiff's Clcſe at L,in the County of Szffo/k, hath 
broken, and entred, and ſpoiled his Graſs with his Cattel, &c. The 
Defendent pleads, that in the time when the Treſpaſs, &c. the Free- 
fold of the Land. where, &c, was in Sir Jo, T, And that the Deten- 
dent as ſervant, and by his commandment, hath entred; and- put in 
his Cattel. The Plaintift replyed, that true it was, that the Free-bold 
was in Sir Job T. But faid, that a long time before the Treſpals-, 
eFe. Sir John leaſed the Cloſe to the Plaintiff at will, by reafon where» 
of he entred, and was poſſeſſed until the Defendent did the Treſpals , 
and traverſes without that, that the Defendent by the command of Sir 
Fo, entred,and put in his Cattel : andthe Defendent demurred,and ads 
judged againſt.the Plaintiff, for. the plea in Barr is good, and in no 
wit avoided by the Replication 3 for the Replication muſt be good 
only by way of Title : And che Plaintiff doth not intitle himſelf to 
any good Leaſe at willz for he-doth not alledge indecdany Seilin in 
Sir John, or any poſſeſhon. to him, out of which a Leaſe at will may. 
be derived.; And although a Declaration may be to a Common 
intent, and in debt upon a Leaſe, as 21 H 7. is, the Plaintiff; may de- 
clare that he deviſed , and need not alledge a (cifin in himſelf, when 
he made the Leaſe, &c, Yet when a Title is made by Barr-or Reptica- 
tion, as 2 E. 4. g, is, that ought to be certain to all-intents, becauſe it 
is traycrſable, and becauſe the Defendent had made a good Jultificati- 
on in. Law,that ought to be anſwered by the Plaintiff with a good Ti- 
tle.z to wit, that Sir F, T. was ſciſed, and madea Leaſe to bim. at will , 
which is not ſo done: but it is all one, as if he. ſhould have replied,that- 
Robix Hood in Barnwood ſtood, without that by the command of-Sir- 


amr and Coke, being. only then in Court, and Judgement was given 
accordingly. , 


Oadman verſus Ayling, Mich. 4 Jacobi, © An. Adtion of: Treſpaſs 15,4. ver- 
brought, that the.Defendent the 8:of Febrnary, 4 Jacobi, broke 4id find the” 
the Plaintiff* houſe, and took and carried away one. Braſs Chafer of prek 
the Plaintiffs, price 20.59. The Defendent pleads that the houſe.is par- though nd: 
cel of half a yard Langl in P. and that it, was holden of H. Easl of 3 Tem ;.. 
North, as of his Mannor of W. by homage, fealty, eſcuagg, incertain: is good in Ss 
tuit of Court,iacloſuxe of the Park-pale,& xent one pound.of _— Tins 
and. 
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and for the:Rent behind for three years, and the homage and fegiy 
of Th. P:Tenant'thereof 3 the Defendent as ſervant of the Earl, 
by his command, juſtified the Entry, and taking, &c. The Plaintig 
replies, that the houſe was held of R. Stanley, as of his Mannor of Ley 
without that, that it was held of the Earl in manner and form ang 
upon this they were at Mue, and the Jury found it was held of the 
Earl, as of his Mannor of P, by homage, fealty, incloſare of the 
rent of a pound of iComyn, and no otherwiſe. And if it ſeemed 
the Court that it was notheld in manner and form they found for 
the Plaintiff, &c.' And adjudged for the Detendent, foralthough the 
verdict did not agace with the plea in manner and form of the tenure 
yet it agreed in ſubſtance in the point, for which the taking was, to, 

viſcrence Wit, thatthe Land wes holden of the Earl, and that ſuffices ; for ther 
between Ke- is differchce between a Replevin and Treſpaſs : for in Replevin, bs 
2c. cauſe the Avowant is to have return, it hehoves the Avowant ty 

1 makeagood Title in all things, but otherwiſe it is in Treſpaſs ; far 
there the Defendent is bound only to excuſe the Treſpaſs, and there. 
fore if there be any Tenure, it Juffices : for if the Lord or Baylifin his 
right dittzains for that which is fot due, yethe ſhall not be pany 
in Treſpa(s.as'Littieron 114. for the manner and form : And g H.j. 


which mark by'the whole Court : and Flenrivg Juſtice vouched the 
33 H.8, Dyer 48 B. where the ifſue was, whether a Villain regar 
dant,&e. or free: And the Jury ſotmd a Villain in groſs, yet it ws 


held good for the ſubſtance of the Villainage, and'of the iſſue were 
found, H. 5, Fee. rotulo, $349 


Ta a Writto Oodwin-verſui Welfb and Over, Paſch. 7 Jacobi, The Plaintiff 
enquire of brought an Action of Treſpaſs of ſeveral things againſt thetwo 
Plaintif iz Defendents, and declares to his damage, ee. The Attorney for the 
mary, Defendents, pleads non ſum mformat.And thereupon Judgement ws 
property of Ziven ſeverally for the Plaintiff and Writs to enquire of the damags 


goods, but jfſned out;'and were returned: and jt was (moved, that the Writs 


- the value 


only. ſhould not be filed; becauſe the Plaintiff at the time of the enquiry 

did not prove that the goods did appertain to him ,, but only prove 
the value of the goods; for Sergeant Nichols took a' differcrice bt- 
tween an Aion confeſſed, and non ſum informat, for in the firft caft 
the property of the goods is alſo confeſſed to he.in the Flaintiff, hut 
ir is not ſo ih the other caſe: for here Judgement paſſes without, the 
privity of the' Defendent, atid only for want of pleading , as in the 
caſ& of 'a nil dicit, but by the whole Court it was all one. And the 
Plaintiff-is not bonnd to prove the property in any of theſe caſes: aod 
the reaſon is; becauſe the W rit comrrands'onlyhe valoe to be egqui 
red of; and-he&-mere, and-thit only is the charge of the Jury: And 
the'Whole-Eourt'were oF opraton, thatthey thatiſelyes as Judge, if 
eney 
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they would, in ſuch caſe might affeſs damages without any Writ , if 
would trouble themſelves, for the Writ goes only, becauſe it is 
known what damages arez but it is otherwiſe when ' not guilty is 
leaded, for then the Treſpaſs is denied, which mult be proved and 
tryed by the Jury, and there both the value and property come in 
z and obſerve, the Judgement is, that he ſhould recover, and it 
upon a Writ of enquiry he ſhould be bound to prove thF#property,and 
fail thereof, it would be In deliruction of the firft Judgement,, which 
caanot be - obſerve this. 


Plaintiff came to carry away his Corn, and the Defendent ſtood there 
in defence of his Corn, and keeping the Plaintiff from taking it a- 
way, and the hurt chat the Plaintift had, was of his own wrong, &c, 
the Plaintiff replies, that it was of his own wrong, with the ſuch cauſe 
alleged, &e. andthe Defendent demurred in Law, and ad ſbdgcd for. 
the Plaintiff, for that general replication is good, and doth not behove 
the Plaintiff to anſwer the Defendent's Title, becauſe the Plaintiff by. 
his Action doth not claim ary thing in the Soil or Corn, but only da- 
mage for the Battery , which is altogether collateral to the Title ; 
but when the Plainciff makes a Title by his Declaration to any-thing, 


and the Defendent (hall plead another thing in deftruction thereof,orr 


i& the cauſe of Action in ſuch caſes, the Plaintiff. muſt reply | —— 
and not ſay without ſuch cauſe, as itis in 14 H.4. Treſpaſs 
for taking a ſervant, the Defendent ſhews that the Father of him that: 


the Plaintiff ſuppoſes to be the ſervant, held of -him in Knights-ſer-- 


vice, &e, and died feiſed, his heir and the ſervant being within Age, 


by rcaſon whereof he ſeiſed as his Ward; as it was lawful for him to- 


do, and there the Plaintiff replied that he did it of his own wrong, 


and without ſuch cauſe, and diſallowed by the Court, becauſe he did: 


not an{wer to the Seignory,to wit,that he did that of his own wro 
without it, that the Father of him, that is, ſuppoſed to be the ſervant, 
held of him in Chivalry, and the reafon was, becauſe the Plaintiff by. 


his Aion: made Title to'the Servant , according 'to 16 E. 4. and 


Jadgement given according]y, 


Ailyg verſa Markham, Trin, 7 Jacobi. An Aion of Treſpaſs Where of 

oy Battery brought for, #e. The Defendent pleads, that he at wroug 
the time of, &c, was ſeiſed of the Reftory of, &e. where the Batte- witour —< 
ry was ſuppoſed,jn Fee, and that atthe time in which, &c, Corn was 2 good iffue, 


ſevered from the nine parts at the place aforeſaid , and becauſe the OE 


ught- 


The Defen- 
Lbowverſus Dremſall, Miob: 7 Facybi, ThePlaintiffdeclares in £9jpPreetE 
an Action of Treſpaſs, that the Defendent the twentieth day paſſage over 
of February, 5 Foc, did break tlie Plaintiff '$Cloſe,ar,vc. called Sandy man on b 
Heath, wi cnered-it, and ſpoiled his-grafs, and kilted, took; and car _ 4 
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ried away 2 hundred Conics,and alſo that the Defendent the Came 4, 
the free Warren of the Plaintiff at Sexdy aforcfaid did enter,and chaf 
without licenſe,and killed fifty Conies,and took & carried them 
to his damage of, &c. The Defendent to the whole Treſpaſs, * 
the eatring and breaking of the Cloſe called Sandy Heath, not gui, 
ty, and in iſſue joyned upon that, and as to the breaking of the Cloſe 
the Plaintiff oftght not to have his Action, for he ſaid, that Wilian 
Lord Ruſſel, and Elizabeth his Wife, were, and yet are ſeiſed in Fee, 
in the right of his Wife, in a certain piece of Heath, containin 
Acres in Sandy Cloſe adjoyning, and on every (ide ſeparated from the 
-place called Saxdy Heath,and that they,and all thoſe whoſe eſtyet 

. have in part,-in that piece of Heath, have uſcd to have for themſelyg 
and Farmers of the ſaid piece of Heath,and for their ſervants a 
unto the ſaid piece of Heath, and from the ſaid piece, in by , and 
through the ſaid Cloſe called Seudy Heath, in which, &v. the who 
year at their pleaſure to take and receive the profits of the (aid piece 
of Heath z and the Defendent further ſays , that long before the 
Treſpaſs ſuppoſed to be committed, very many Conies were wander. 
ing in the faid picce of Heath , and divers Coney-holes were there 
made, in which the ſaid Concys did delight to live , and at the time 
in which, &c, they were in the ſaid piece of Heath, cating the graf 
growing there, and the Defendent, as ſervant to the Lord Raf, and 
by his command, the time in which, &«c. in, by, and through the 
ſaid Cloſe, in which, &c. towards, and unto the ſaid piece of Heath, 
did walk over to hunt, and take the faid Conies, in the faid piece of 
Heath then being and feeding, as it was lawtul for him to do, which 
walking in, by, and through the (aid Cloſe, in which , &c. for the 
cauſe atoreſaid, is the ſame breaking the Cloſe, and entring thereof, 
whereof the Plaintiff complains, and avers that the. place by which 
the Defendent walked for the cauſe aforeſaid to Sandy Headb, in 
which, &c. was the next paſſage, by which he could go to the (a 
piece of Heath 3 to which the Plaintiff demurrs 3 and adjudged for 
the Plaiptift, tor a paſſage is properly a paſſage over; the water, and 
not over Land, and the Detendent ought to have preſcribed for : the: 
way. and not for tht paſſage; for he ought to have obſerved the u- 


ſaal words,and ſuch as are known in the Law;for a preſcription and” 


ſage is for a way, and not for.a paſſage, and ſee 32 Aſſſe 584;,and 111 
H. 4. $2. b. - Secondly, the pre{ciption is not goo, becauſe heduth 
not ſhew from what place, nor to what place the paſſage or.; way is 
for although a way be in groſs, yet it ought to be bounded, and cit- 
cumſcribed to ſome certain place, eſpecially when it appeaxs to lietn 
ulage, time out of mind, for that ought tobe in a placecertain, and 
not in one place to day,, and another to morrow, , but conſtant anÞ 
perpetual inone place, | Thudly, the plez in Bar-is, not ,good, * 
cau 
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cauſe be doth not ſhew what manner of paſſage! it wy, whether 2 
foot-way, or horſe-way,or cart- way; ard therefore it Is Utogether ins 
certain, and Judgement given accordingly. | 


T Konghton verſus Gonge, Mich, 7 Jacobi, An Aion of Treſpaſs 

brought for entring into the Plaintiff*s cloſe, called Wild Marſh, 
and fox mowing and cutting fiveloads of hay, to his damage of,&#e. 
the Defendent ſaith, that the Cloſe ' aforeſaid did contain twelve 
Acres, whereof a long time befoxe the Treſpals done, and at the time 
the Mayor of, &c. of Lincoln were ſciſed in Fee, and being fo ſeiled, 
leaſed it to the Defendent for years before the Treſpaſs committed, 
by reaſon whereof he centred, and was poſiefſed until the Plaintiff 
claimed by. Deed of-the Mayor, &e, for life , whereas nothing: pal 
ſed and centred, and the dent the time aforeſaid re- entred as jt 
was lawful for him to do, the Plaintiff replied chat the Cloſe in which 
the Treſpals is ſuppoſed to be done, contained one Acre, and thiree 
roods, and abutts it Eaſt, Weſt, North, and South, and one of the 
abutnals were upon the twelve Acres mentioned in the plea in 'Bar, 
and concludes it is another Cloſe than;the Cloſe mentioned io! thi 
plea in Bar, containing twelve Acres, -whereupon the Defendent des 
murrs, and the Court, were of opinion at{he firſt opening the mitter 
that the replication was not good, becauſe it anſwers not to the mat= 
if ſuppoſed in the Bar 3 for when the Plaintiff in his Declaration 
gives the place a certain naine, as be hath, and the Defendent by his 
plea in Bar agrees the place as here he doth, to wit, that the Cloſe a- 
torclaid, to wit, Wild Marſh, is the Jnbexitance of the Mayor, &e, 
and. be as Leflee to them for years, makes'a' Title to: himſelf, 'the 
Plaintiff ought to anſwer to the Title, or avoid it; which he doth not 
by his replication 3 for the Plaintiff by that endeavours to affign a 
new place, which he cannot: do when. they axe agrecd of a place 'be- 
fore, "and therefore he ought, to have pleaded; thati there were ' two 
Cloſes called Wild Marſe, the one containing twelve Acres, asthe Des 
fendet- had alledged,and the other containing one Acre; and three 
roods, whereof the Plaintiff. was ſciſed, and that the Cloſe where the 
Plaintiff ſuppoſed the Treſpaſs to be committed, and the Cloſe called 
Wild Marſh, containing one Acre, and three roods, are'northe ſame; 
which mark ; and ſee 21 E. 4. 


J Een Atkinſon and Brookg ,' "Hil, 7 Jacobi, 'An Action of 
Battery brought againſt the Defendents at. London, fox aſſaulting 
the Plaiatiff, to wit, in ſucha Pariſh and Ward, and bcat, wounded, 
and evil.intreated bim, to his damage of 'an-hundred . pounds; the 
pYowa;rhy to. the foxce pleads not guilty,and as to the refidue, that 
Atkinſon the, time in which ad As endin- the County. of Kent 

Was 
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was pdofſeſfed of x Gelding, and being ſo'thereof poſſeiſed, the Plajy. 
tiff the time ih which, &e. at Graveſtnd; 8c. 'came to the 'Defendejy 
to hire the Gelding for four ſhillings for two days, in. whick* the 
Plaintiff would ride from Graveſend aforeſaid, to Nettlebed in th 
ſame County, and froni thence to” Graveſend within the ſaid twy 
days, by reaſon whereof the Defendent for the conlideration afore. 
id, the time' in which, &e. lept the Gelding-to the Plaintiff, why 
had it, and in adired line rode for the'ſpace-of a mile to Nettlehe 
aforeſaid upon the Gelding, until the' Plaintiff,” the time when, 6+ 
intending to deceive the Defendent of his fid' Gelding, went forth 
of his way to N. and rode towards London, by reaſon whereof, Athin. 
fon in his own right, and Brook, as his fervant, came, to the Plaintif 
andatthe ſametime in which, &e; required the PHintiff then rl 
upon the ſaid Gelding towards Loxdon, to deliver the Gelding,wh 
he:refuſed t6.do, 'by reaſcy whereof” Hrkinſor in' his" own right 
and Brook, as his ſervant, and by-his command, the time in which, gr, 
to repofſcls himſclf of the ſaid Gelding,laid hands upon the Plaintif 
and: took him-from the horſeback, and would have taken the 
Gelding fromthe. Plaintiff,by'reaſon whereof the Plaintiffdid by force 
and Arms:afſiulc the Defendetit, and by firong hand kept the Geld. 
. ing; by reaſon whereof the Deferident did- defend the pofſetfor 
of the Horſe againſt the Plaintiff, as it was lawful for him to i 
And further ſay, that if any damage happened to the Plaintiff, it 
of 'hisownafſauki and in-defence of 'the'poſſeſhron- of the Gelding, 
and traverſes that he was not-guilty in London, or any where elfe on 
of "Kent, ec, md the Plaintiff deturrs, and adjudged for'the Plai 
forthe Battcry is confeſſed; and id ariſe from the evil behaviour 
the Defendent 3 for it appeared by their own plea in bar, that th 
Plaintiff had hired the Gelding for two days, and that they within 
thefe two days difturb the Plaintiff - of his pofſeſſon- of the Bl 
and thruft him off his back, which was not lawfal-; for the Phainti 
had a-pood ſpecial property for-the two *diys agzinft all the world; 
and —— Defendemt pretends that 'the Plaintiff had nijx6 
baved himfelf in riding to another place than was intended , yetthit 


was to be puniſhed by ati Aion of the Caſe; but not to (ſciſe the 
Horſe :, Which obſerve; - 1s ,322 *, I | 


| "Gr are verſus __ Mich, $ Jacob. An Adion .of Tre 


brought for breaking the Plaintiff's cloſe called G: It Food! 

in the County'of Derby, to-the damiage of, &e; The Defendent p] 
that the Cloſe was kriowt\ as welt by the name of. G. as by the nat 
of: ND: And that it was ard had Beepy time! ode of tyjind, Parcel of th; 
Wigerwirthz and pleads hs Freezhold-intheMazntior: The Plaintif 
malntoins bis Declaracion, un@trayerſeFthirt the pla&t' where , 
| wy 
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was not parcel of the Manyor;aud upon: this, they are at iſſue; and a 
Venire faciss awarded of Wrodibirge only, and: mavtd:in-arvett ' of 
Judgement by the Defendene, the Verdi! being torthe Plaintiff, and 
urged that it was a miftxialz for the.Venire facies ought to have been 
25 well of the Mannogasof. #oodtharpe;for although the partics be a+ 
greed, that the place. melkere tbo Treſpaſs was committed lies it Wood» 
therpe, yet that beivig (uppiolied indeed to be parcel of the Mannor' of - 
Wigenworth,the Venue ofthe Mannor by intendmeat havea more pets 
ſe and better knowledge of it then the Village of Foodrborpe only 
which was granted by the whole Court; and a new Venire awarded to 
try the iſſue anew, / | 


Omglas verſus Kendal, Mich. 8 Jacob, ' The Plaintiff declared, 
that the Defendent the 21. of January 6 Jae} by force and arms 
thirty loads of thorns of che Plaintiff's ready'to- be'carricd, in a place 
called the Common: wake at Chipping-warden in the County of Noy- 
folk, did take and carry away, to the Plaintiff*s damage of ten pounds, 
the Defendent pleaded not guilty to all buttoten loads; and as tor 
thera that the place where, &<.. contained oneacte' of | paſtire, and 
that one William Palmer was (ciſed in Fee of 4 Mefſuage, ' arid three" 
quarters of a yard land in C. aforcfaid, and that he! and thoſe 'whoſe 
eſtate he had in the ſaid Meſſuage , &c. time out of mind, were 
uſed to have for their Farmers, &c.'aH the'thorns growing upon the 
ſaid Acre of paſture to their uſe 'to: be /employed\-and fpent up- 
on the faid Mcfſuage, &c. as appurtenant thereuntoz and: the ſaid 
ten loads were growing , and unjuſtly caſt down by the Plaintiff 
upon the ſaid Acre of waſte, and being ready for ther to'carry, 
the Defendent, as (ervant to Palmer, and by his command, took them 
and carried them a way, and employed them upon the houſe , + as it 
was lawful for him to. doz:; the Plaintiff by proteftation- that Pls 
mer and {uch, &e. time out:of- mind; hid not \the+thoths' (grow 
ing.upon the ſaid Acre of paſture, parcel of che 'waſte; and that'Sir 
Richard Saltonſtell was ſeiſed of the” Mahnor of Chipping: warden,” 
whereof the common. waſte was:parcelin Fee+- and that he'the2 7. of- 
Jannary,the ſixth year of King Famer,granted licenſe to the Plaintiff” 
to cut and carry away thirty loads of thorns -raentioned in the ples 
in Bar growing upon the waſte, by reaſon whereof they evt thoſe-ten” 
loads of thorns, growing upon the wafts, and they were ready to be 
carried, by reaſon whercof they were poſfelſed' thereof uhtil' the 
Defendent took them away z and uporr this Replication the Defen- 
deat demurred 3 and adjudged againſ the Plaintiff, nd there was 
a difference taken by the Court, where a'man claims reaſonable Eſto- 
vers in another's foy, : and: where a aan claims all the thorns in 
another's ſoil, for in the tieſt _ | a the” dwner6f the [ſoil ſhall- 
2 cut 
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cut dowb ms rr firſt, be o_ hath -_ = —_— pewy 
If the Lord not take thei, epropenty and intereſt of all « "RY 
catthewood 1; 4es in the owner of the ſoil, and the othes hath only commgy 
Commoa there, and if the owner of the ſoil cut them» down all, he thy 
bath Bfo- ſhould bave the Eiovers ſhall have an Aion apon the Caſe only, 
have n4&i- and not an Afliſe ; for when all. the wood is » it cannot by 
oo of the Put in ſcilin, as the abridgement of the Aﬀſiſe is, fol. 21, ' And (o i 
an Aſſiſe, appears by Sir Thomas Palmer's Caſe Co. lib. 5.fot. 25, And if 'one 
grant an hundred cords of wood to be taken at the EleQion of the 
Grantee, and the Grantor, or an eſtranger cut down the wood , the 
Grantee cannot take the Wood, but muſt ſupply his Grant out of the 
reſidue 3 for the Grantee hath but an eſpecial intereſt in part of the 
wood, and not in all, but now in this Caſe, the Defendent in right'd 
Palmer, claims all the' Thorns, in the name of all the Thorns grow. 
ing upon the ſaid Acre of paſture 3 and if he hath all, Sir Kichad 
Salterftal cannot have any, and ſo by conſequence cannot licenſe the 
Plaintiff to cut any 3 and ſo the whole intereſt js in Palmer, and it is 
not in the pature of Eſtovers, for Eſtovers is but parcel of the wood, 
and that to be taken toa ſpecial purpoſe ; and in this Caſe it was + 
greed that although theDeftendent had alledged an employment of the 
Eſtovers, yet ſince'the Defenflent had claimed all the Thorns and 
Trees, the ey is not traverſable ; for he that hath the gene- 
ral intereſt and property in Trees by cuſtom or preſcription, cannot 
be xcſixained, but may uſe them at his pleaſure; And fee 10 E, 4.2, 

and adjudged accordingly. 


Man perſus Hunt , Micb. 6 Jacobi, A Copy-holder of 1 
Meſſuage and two Acres in Fee. The Lord grants and confams 
the Mcſſuage and Lands with'the appurtenances to the Copy-holder 
in Fee:and whether he to whom the confirmation was made ſhal}hare 
k, by the uſage as. a Copy-holder common inthe waſts of the Lord;we 
* the queſtion, and adjudged he ſhould not; for the Copy-hold by that 
confirmation is extin&t and enfranchiſed : for the words with the 
appurtenances, will not create a commonzfor at firſt the common ws 
gained by cuſtom, and annexed to the cuſtomary eſtate , and is loft 
and periſhed with that; for common of its.own proper nature is it» 

cident to a Copy: hold Eflate. 


Armer verſus, Hun, Hill, $ Fecobi, An Adtion-of Trefpaſs _ 

for chaſing t;he Plaintiff *s Cattel in- ſuch a Cloſe ; the Defer- 
dent juſtifies tak ng damage feſant in his Free-hold ; The Plaintif 
replies, and (hew* one grant of common in the\place where, Or. 
by, the Defendent to the Plaintiff 3: and that afterwards the Defen- 
deat had;ereediargek of Corn, and the Plaintiff put in his boaſts . 
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Part 1. AlTions of Treſpaſs and Battery. 
aſe his common, and the Defendent chaſed them: But note, that 
the Plaifitiff in his replication in pleading the Grant of the common 
by Indenture, did omit the bringing it into Court, And by all the 
Judges, the chaſing of the Cattel by the Detendent is not lawful; for 
by ſuch means ke may defeat his own grant:for by the grant of com- 
mon in ſuch a place, the Grantee may uſe the whole common : And 
then when the Grantor eres a reek of hay upon» part of the come 
mon he had granted, he will diminiſh the common, and tend to the 
enfeebling of his grant, which ought not to be; for the beaſts ought 
to range over the whole place, and cat the hay without doing any 
wrong: for the wrong did firſt begin in the Grantor, who is the 
Defendent, of which he (hall never take advantage. And whereas he 
hath erected one reek of Corn, he may erect twenty, and ſo the 
beaſts (hall have no liberty of paſture there 3 but becauſe the Plaintiff 
did not ſhew to-the Court the Indenture of the Grant, which is the 
ground of his Title; for that very cauſe Judgement was given againſt 
the Plaintiff. 


LR- verſus Childe, Hill. 9 Facobi, An Aion of Treſpaſs 
brought for chaſing the Cattel of the Plaintiff, and ſhews whas 
Cattel> and that the Treſpaſs was done at B. to his damage of, &c. 
The Defendent juſtifies the chaſing in one Cloſe , called M. in B, 
which is his Free-hold, and that the Cattel were there damage feſant, 
The Plaintiff replies and (hews , that one B. is ſeiſed of one Cloſe 
called Catley in D. in Fee, and made a Leaſe thereof to the Plaintiff 
for years: and that the Defendent is ſciſed of one Cloſe called: Furſey 
in Fee, which lies next adjoyning to the Cloſe called Catleyy and that 
the Defendent, and all thoſe whoſe eſtate he hath in Furſey Cloſe, 
have uſcd time out of mind, to repair the fence and hedges between 
Cotley Cloſe and Fxrſey Cloſe, which FarſeyCloſe doth next adjoyn to 
the Cloſe called M. where the Cattel were chafed, and-ſhews that the 
Plaintift put his Cattelin Catley Cloſe to feed the graſs there, which 
by default of inclo{ure eſcaped into Furſey Cloſeas above, but he ſaid 
that between Cazley Cloſe, and Farſey Cloſe, there is a little brook z 
which brook at the fide of Catley Cloſe had-a bank next adjoyning to 
it 3 which bank the Leffor of the Plaintiff, and thoſe whoſe cſtate 
they have, &c. have uſed time out. of mind,C&+e. to repair. And: that 
the brook at the fide of Furſey Cloſe had another brook next adjoyn- 
ing, which the Defendent uſed to repair , and. ſhews becauſe the 


Plaintiff had not repaired the bank. on the lide of Catley Cloſe, the . 


Cattel did eſcape unto Fxrſey Cloſe, and Rayed in the Clofe called 
M. By reaſon whereot the Defendent chaſed them, as it was lawful 
for him'to do, whereupon the Flaintzff demurrs,and adjudged: for the 
Plaintiff:  For.the. Defepdent had pleaded. a. good Bar,, and the 


Plaintich 


Nots. 
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Plaintiff had'replicd a good replication ,. and had removed the fail 
from himſelf, and laid it upon the Defendent by his negligent incloy 
fure between Catley and Furſey: and the rejoynder doth not confek 
and avoid the replication, but perplexes the matter by adding one 
point. of preſcription.on the-Plaintiff's part, that he ought to repair 
dnebank between Gatley and Fwrſey, upon which an-ifſue could not 
be taken, for then £ wo preſcriptions ſhould be an iſſue together, which 
cannot be, no more than two athrmatives : as the 5 H:7. 12. | And 
alſo the matter contained in the Records doth not anſwer the matter 
contained in the replication, but by way of argument only: Ard 
whether that be true, is no matter in evidence againſt the Plainti 
who is bound to prove his replication true, Fer the- Plaintiff (ith 
that Cetley and Furſeydo lie together, that is, without any ſpace be. 
tween them. And the Defendent in his rejoynder faich , there is 4 
bank between Catleyand Furſey, which it it be ſo, they do not lie to- 
gether : but the Defendent ought to have traverſed the preſcription 
alleged by the Plaintiff, which had made an end ot all the matter,which 
obſerve was by the opinion of the whole Court, 


a Br CUeclef verſus Conſtable, Trin. 10 Jae, Ch, Conſtable 32 Eliz, wy | 
will net lie ſciſed in Fee of the Mannor of Ezft-hatfield, in the County of 


for the coun- 


terpart of 107k; and by his Indenture infeoffes H., Remingham, paying for cer- 


an Inder- tain Lands parcel of the Mannor, 60 /. at two Feaſts, with a clauſeof 
2 fpeciat Diſtreſs, if it be behind by the ſpace of 14. days. Ch. 43 Eliz. by 
grant, Indenture bargains and (ells the 604. rent to the Plaintiff, which wa 
inrolled, by reaſon whereof he was ſciſed of the rent for the life of 
Ch. and being fo ſcifed, loſes that part of the Indenture ſcaled by Re 
mingham ;, which the (aid day, to wit, the 24. Novemb. 44 Ei. 
came to the hands of the Detendent, who by force and arms teared 
the ſeal of the Indenture againſt the peace , ' &c, to his damage 
four hundred pounds. The Detendent pleads that Ch. hath not. grant 
ed the Mannor of E. to Remingbam, paying thezent, &c: aq frianntt 
and form, and the Flaintiff demurrs upon this plca:ard it was argued; 
that the Bar was good, which. is adired& traverſe tg the Title of the 
Plaintiff, to deftxoy the ground of the Plaintiff 's Aionsfor it no rent 
were granted,then the Indenture concerning which the Plaintiff com» 
plains,did not belong tothe Plaintiff;;. for it paſſes not to the Plaintiff, 
but as an incident to the ſecond grant, of neceflity to make good his 
Title: As the Lord Backbur/t's Cafe, Co. 1. and 7 E. 4. 30. in alle of 
rent,the Plaintiff made his title by deed of a rent charge,it was a good 
plea, to ſay that nothing paſſed by the grant,becauſe the iſſue is taken 
vpon the (pecial-matter, and not the general, but in an affize brought 
ot an office, it is no plea to ſay there is noſuch office;for that amounts 


to no-moxre, but that he hath not diſſeiſed him, [45 E.z. lo zl 
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taking away of a writing it isno'plea,to ſay that he never had ſuch 
art. but muſt leed ned guilty ; Soinan AQion of Treſpals for 
goods, it isnoplea to ſay, that the property of them was to an 
eſtranger, and not to the Plaintiff, becauſe by that plea he denies not 
but that the Plaintiff was in poſſeiſion, which is ſufficient to maintain 
the Action, 20 H. $.28, which books prove that the plea in bar isnot 
good, for the Defendent deſtroys the Plaintiff*s Action but by way 
of Argument : And the rent by ſuch Action is not demanded, but da- 
mages for tearing the Indenture, and fo the Title of Rent is not fn 
queſtion, and exceptions were taken to the Declaration, Firlt, the 
Aion was brought for tearing the counterpart, by which the rent 
was not created : And the Indenture is not expreſly granted to the 
Plaintiff, but the rent of 601. only is ——_— and fold; and by that 
the counterpart that pertains to RemingÞBam, doth not pals to the 
Plaintiff as an incident; for it is not the original, deed by which at 
firlt the rent was reſerved, which was granted by all but the chief 
Juſtice 3 for he ſaid, that the counterpart waited upon the intereſt, 
and was good evidence for that:Secondly, the Plaintiff had not aver- 
red that Ch, for whole life the rent was granted, was alive at the time 
of tearing the Indenture z and if C. was dead, the Indenture pertain- 
ed to the Defendent of right, as heir of Ch. forſo much appeared by 
the Plaintiff's own (ſhewing, which was granted. And thirdly, the 
Plaintiff ſhewed not that ever he was poſſeſſed of the Deed, but by: 
way of argument, to wit, that he caſually loſt it, which is not: ſuffici» 
ent 3 for none ſhall have Treſpaſs but he who is in aQual poſſethion, . 
which was alſo granted by the Court. Fourthly, the counterpart 
whereof the Plaintiff complains, by the Plaintiff*s own ſhewing,con- 
tained as well a warranty as the rent reſerved :: And therefgre with- 
out a ſpecial gift made of that Deed by Ch. to the Plaintiff, that Deed 
doth not paſs by Law to the Plaintiff, as it is adjudged in the. Lord 
Backbarſt's Caſe. Fifthly, if Ch. the Father be dead, then the writing 
hath loſt his force, as tothorent; for by hisdeath the rent is determi- 
ned, and therefore of neceflity the Plaintiff ought to aver the life of 
Ch, For no Action lies for a Deed that is determined , and for thefe 
reaſons the Plaintiff did diſcontinue his Aion. 

An Action of Treſpaſs was brought for cntring into a Man's houſe 
and coming there divers days, Oe. And-after a Trial and Verdict 
for the Plaintiff; Telverton moved in Arreſt of Judgement and ſhewed 
for cauſe that the Plaintiff® had declared with'a continnands for -break- 
ing his houſe, which he could notdo 3 for-the entring is oneAR done 
and ended at the going out again : And therefore if he re-entred it 
1s anew Treſpaſs, and the continuendo is only alledged for the .aggra- 
vation of damages, 2 R. 3.15. to E. 3. 10.+ +6-Bi 3. 24+ That 'a 
continuendo cannot be fos breaking the. houſe ; but- Deddridge and 
Haughton 
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A Man can- 
not juſtifie 
the diggi 
of a man's 
nd in 
vating 2 
Badger. 


| Haughton Juſtices, the reſt being filent, were of opinion, that it inigle 
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be alledged, that a continnands z for although it might be that it he 
went forth and re-entred, it ſhould be a new Treſpaſs : but if upon 
his ticlt entry he continued divers days, it might be alledged with 
continuands ; and ſee for that Mic. 28 El. in the Common pleas, fol 
118..if a diſſeiſee re-enter, he ſhall have an Action of Treſpaſs againg 
the diſſeiſor with a continuando:; And (o is Fitsherbert*s Na, breviny 
91. L. that a continnando may be laid as well for breaking a houſe x 
cating the graſs, and (o is 10 E. 3. 10. and 20 H. 7. 30. by the opigy 
on of Gapley, 


ay verſus Mynne, Paſch. tx Fecobi, An Action of Treſpa 
brought, wherefore by force and arms the Cloſe of the Plaiz 
tiff did break, &c. The ent juſtitied, by reaſon there was ars 
port that a vermine called a Badger, was found there, to the great dy 
mage of the lahabitants 3 by reaſon whereof he uncoupled his B 
in the place where, &e. and hunted there, and found the Badger, and 
purſued him until he carthed in the place where,&c. by reaſon where. 
of he digged the ground, and took the Badger, and killed him, and 
afterwards he ſtopped up the carth again, which is the ſame Tr 
and demands Judgement ; whereupon the Plaintiff demurrs: And up. 
on reading the Record, Scamber oft the inner Temple was for the 
Demurrer, and that the Defendent could not juſtihe as this caſe waz 
And frlt, he was of opinion,that the common Law warrants hunti 
ſuch noiſom beaſts, although ic be in the Lands of another, becail 
it is good and profitable to the Com:mon- wealth that ſuch hurtful 
beaſts ſhould be extirpated, according to the 8 E.4.1.5. And 
Fiſher- men may juſtifie to dry their nets, upon another's Land,13H8, 
16. 22 H.6.49. A man may juſtifcentring into a houſe to ſerve 1 
Subpena, 3 H,6.336, A man may juſtific the entring into another's 
Land with the Sheriff to help him to diſtrain, buc otherwiſe it is for 
thiogs of pleaſure: as 38 E. 3. 10. B, You cannot juſtific the cntry 
when your Hawk hath killed a Pheaſant in another's Land:;and (ofor 
hunting of Hares or Conies in the Free-hold of another:but although 
the Law permits and allows ſuch entrics as aforeſaid , yet t! e Law 
requirey that ſuch things ſhall be done;in an ordinary and uſual man- 
ner: as 12 H,8.2. A Commonercannot dig the Land to make 
Trenches, although it be for the benefit of another, and this is cot 
tirmed and explained by the Statute of $ Eliz.cep.15. For although 
that Statute gives reward for the killing of vermins; yet the Statute 
further ſays, that it muſt be with conſent, and with reaſonable &- 
gines and devices, 2 R. 2. Barr. 237. Grant of fiſk in the pond: 
one cannot dig the Land,and make a fluce, but mult take with them 
nets; Ando, if aman grant to me all his Trees in ſuch a place, 1 
$ cangot 
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I-cannot grub up the roots out of the earth, if there be any other way 
to take chem, but if thece be no other way, then it is otherwiſe, as 
y £4. 4.35: 4: .A grantt@one to puta Pipe in my Land ,and afterward 
it is ſtopped, I may dig to mend it by the opinion of the Court, and 
therefore there being an ordinary courſe , to wit, hunting to kill the 
Badger, the digging for that is unlawfu), and the Action will wcll lic 
Mick, 36, and 87 Eliz. 60. Nichols Caſe expreſly for a Fox, and: 
Fenter held it was not lawtul to break a hedgein the purſuit, 


Hes verſur Jones, Paſch. 11 Fac, Miles brought an Action of 
Treſpaſs againſt Foxes, wheretore by force and arms his goods, 
&c. The Defendent pleads that the Plaintiff, 5 Jae; acknowledged a 
Recogaiſance of 100 /. to pay at Mich, at which day he did not pay 
it, nd the two years after the Recogniſance wag extended upon his 
goods, becauſe the monies were not-ſatished at the day, nor' at any 
time after, the Plaintiff replies, that they, were paid in the ſixth year 
of King James, and deſires this, that it may be enquired only by the 
Country,and the Defendent likewiſe, and upon the'trial, it was found 
for the Plaintiff, and it was now moved. inarreſt of Judgement, by Gold- 
ſmith, that there was no iſſue joyned, toran iſſue oug! &to be joyned 
upon a thing alledged by the party, for nothing is iſſuable, which is 
not traverſable, but here the Plainirft alledges payment, a year after 
the day, on which the Dcfendent alledges a default in payment, and 
joyns iſſue upon his own ſaying, whereas. he ought to have fiaid until 
the Detendent had ' rez>yned to his faying , for the Defendent ſays 
got at any time after, and the Plaintiff replies that it was paid, which 
is other matter than the Defendent hath alledged, but by altthe Ju- 
ſtices it is an iflue, tor Juftice — faith, that an averment is in 
any caſe traverſable, and ifſuable, for if an Executor plead that he hath 
no goods, nor ever had, whereas he ſhould have pleaded, Plenezad- 
minifir, and ſo nothing} in his hands : and Mes the Secondary affirms 
it with other Caſes, and as to the other matter, the Plaintiff of nece{- 
ity ought to have pleaded, that he had paid for one generalty that he 
had (atished, would not have been good, but muſt alledge ſome par- 
ticular diſcharge , ſo that it may appear to be a diſcharge like to 22 
E, 4. for although the iflue be not ſo geod as it ſhould be, yet the im+» 
perteQion is helped by the Statute of 28 Eliz. of Jeofails, and the 
Plaintiff had Judgement: and note, that although payment ſimply is 
not a plea in avoidance of the Recogniſance, yet by all the Juſtices af- 
ter iſſue joyned and tried, cannot take advantage of it, as Nicho!'s 
Cale, in the 5 Rep. 43. 


Gg Doyly 


Nors. 


jon of Aſſault,Battery and Impriſoument,of his Wite again 
White and Webb. The Defendents plcad a fPecial JuGtihcation, to wit, 
that in Novemb, 2 Jac.an Aion of Treſpaſs was brought in'the Cog, 
mon Pleas, by one A. againſt Julien Goddard, and upon the gene, 
ral iſſue it was found for F. G. and [udgement given for her, and & 
terwards, and before execution , F. G, takes to Husband the noy 
Plaintiff, and afterward a Writ of Error was brought jn the Ki 
Bench, and upon a Scire facias againſt the ſaid Julian, the Judge. 
ment in the Common Pleas was reverſcd, and colis given to A, the 
Plaintiff in the Writ of Error, and afterwards a Capias ad ſatisfaciew 
wasdixeccd to the now Defendents to take the laid F. G. by forg 
of which, the aid Defendents took» the Wife of the now Plaintif 
with an averment that the ſaid F.G.and the Wife of the now Phintif 
were one and the Tame perſon, and the Plaintiff demurrs upon thi 
Plea 3 and Telverton moved,that this juſtification was not good for i 
vers cauſes; firſt, when the Sheriffis to execute a Proceſs,he is tod 
it duly, and upon the right perſon at his peril, and for that ſee1; 
H. 4. go. b. If the Sheriff take the goods of another in 
he is a Treſpaſſor, 5 E. 4, 50. 4. 1f a Cepias be to take I S.and they 
be two of the ſame name, he ought to look to take the right man xt 
his peril, and as he ought to take notice,” ſo he muſt purſue his Av 
thority, and for this fee 10 E.4. 12.6. if a Cepiss iffue out againſ Ly, 
the Son of A. and he take I. S. the Son of B. falſe impriſonment lis 
againſt him 3. ad\in a Caſe when the Warrant is againſt F.G. thaek 
no ſuch F.G. for by her marriage with the Plaintiff ſhe had anotht 
name, and-he is therefore a Treſpaſſor for the taking of F. Doyly, and 
his averment cannot help him,becauſle it agrees not with his Warnat, 
and fo cannot be intended to be the ſame perſon, but if the variance 
wag in the name of Baptiſm only, it would be otherwiſe : Andi 
condly., although the party had admitted/her to have the ſamg nan, 
yet the Sheriff in pleading had taken exprefs cogniſance of the cow 
trary, and had made it appear to the Court, that it-was not accon 
ing to his Authoritys, and therefore he ſhall be puniſhed : But the 
whole Court was of a contrary opinion, for firſt, the Scire faciar ws 
according to the Judgementin the Common Pleas, and well tha 
might all the ſubſequent Proceſs be according in courſe of Law,but 
if the Husband had come upen the Scire facias, and-ſhewed how thit 
ſhe was covert, then the Action ought to be againſt both of them: 
And ſecondly, the parties themſelves in all the proceedings through 
out, have all admitted chat ſhe is the ſame perton, and that ſhe hal 
the ſame name, and therefore this differs from the 10 E. 4. 15: and 
therefore they ſhould be concluded from ſaying the contrary , and 
although the Sheriff had ſhewed-the marriage,that was but a bare alle 
gain 
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ation; ſuggeſtion f the Sheriff, and it appears not judicially 
rol. pts o or ng : And thirdly,it would be dangerous for rw 
Sheriff to return a Non oft inventus, for becauſe the partics have ad- 
mitted her name to be ſon all the proceedings, the Sheriff (hall be 
eftopped alſo, as the 3 H. 7. 10. and then an Action of the Caſe would 
lye upon the falſe return, if the woman (hould be in the company 
of the Sheriff, and the party ſkew her to the Sheriff, ſhe might c- 

(cape. | p 
Arril verſus Baker, Trix. 11 Jacobi, The Plnintiff brought an 
C Aion wherefore by force and arms he entred into” bis Wars 
ren, and digged his Land, and chaſed his Conies, and took them z the 
Defendent pleads to all, except to the entring the Warren,chaling the 
Conies, and digging the Land, not guilty, and as to the entring of 
the Warren, chaſing of the Conijes, "and digging the Land, he pleads 
an eſpecial juſtification, to wit, that he had Common there time out 
of mind, and becauſe the Plaintiff Gored the Burrows there with 
Conies, and made new holes, by reaſon whereof the Defendent's ſheep 
feeding there, fell into themgto their great damage, the Defendent 
did with a Ferret chaſe the Conies, and Ropped up the holes with the 
earth digged out, &c. and upon that plea the Plaintiff damurred,and 
George Crook, was of opinon that it was not a good juſtification, and 
the queſtion was fingle, whether a Commoner might drive out Co- 
nies which ſurcharged the Land, and he conceived he could not,tor the 
Free-hold and poſſcſhon of the Land is in the Terr-Tenant only , 
and theCommoners cannot intermeddhle with it, for a Commoner hath 
only the Graſs of the Land, and not abſolute neither, to do with 
it what he pleaſes, but only co take it with the mouths of his Cat- 
tel 3 and for this ſce 12 H. 8. 2. 9. and 27. H.6. 10. and 13, H, 8, 
16, the eſpleas in a Puod permittat is alledged in taking the Graſs 
with the mouths of his Beaſts; and for that ſee 22 Afſiz. 48. 10 
E. 4: 4-and 46 E9, 3. 23. if a ſtranger put in his Cattel, the Com- 
moner cannot have an AQtion of Treſpaſs; and 13 H.15.ruled that 
if a Commoner dig the Land to mgke a Trench, he is a Treſpaſſor , 
but he mgy drive out or diſtrain for doing damage 3 and 15 H.7.12. 
13 H.7. 13. and 12 H.$. 2. 8. becauſe after a manner he hath intereſt 
in the Graſs, which is ſpoiled and conſumed by the Cattel of the 
ſtranger, but although he may drive out and diſtrain the Cattel of 
an eſtranger,yet he cannot meddle with the Lord's Cattel,or the Terr- 
Tenant's, #Ithough there be;more than reaſonable, as in Fitzberbert's 
Na. brev, 125.D.and 8 E. 3. 30. if the Lerd ſurcharge the Common, 
the Commoner may have an Afſize againſt the Lord, but if he.be a 
Copy- holder he ſhall have an Aion of the Caſe, 9 Rep. 112. but 
the Lord may diſttain, H. 9 Jac. King's Bench , a preſcription for a 
Gg 3 Com» 
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Commoner to kill Conjes of the Lord's is not good;-and. he cited. 
Paſch; 43 Eliz. King's Bench, rotwlo 234 Belly and Lawgborn's Caſe , 
the Lord may uſe the fale as he pleaſcth, but as his Cafe is the Com» 
moner although Tenant of the Land cannofill the Conies with his 
Ferret, for a tree Warren in ſuch a Precin&, is a charge upon the 
Laud, in what hands ſoever it comes, but it he hath a Warren ad- 
joyning, and the: Cories come into the'Lands of another, out of 
the Precin&, then he may kill the Conies, and he cited Boſter's ard. 
Hardie's Caſe in the Common Pleas, and tor an expreſs authority he 
cited Old and Conie's Caſe, Hill, 29. Eliz, and Sir Robert Fitchmay hg 
was againſt it , and he agreed he could not kill the Conies, but as to 
the digging he took. this differcnce, if a Commoner makes any thing, 
de novo in the Land, he is a Treſpaſſor, as it is adjudged in the Caſe of 
a trench bcfore, and the like 3 but if a Commoner. amends and re- 
\ forms a thing abuſed, it is no Treſpaſs, and therefore it the Land 
were full of Mole-hills he may dig them down, 13 H. 8. and 42 Afiſ.. 
it the Lord make a Hedge, the Commoner may pluck it down, 23 E4, 
3- 6.8. Soif the Lord make@ Pond ig the Land, the Commoners may 
dig andilet the water out, and. thereforg holes that were made long , 
in a hurt and damage tothe Land, the Commoner may put the earth 
digged out again into its place. Secondly, the Defendent hath ſhew- 
£d that the Cony-holes, were made by the Plaintiff himſelf, -and- he 
(hall never take advantage of his own wrong: And Thirdly, the 
Law will allow every. man to preſerve his inheritance, and it-cannot 
be/preſerved any other way, for it he ſhould bring the Afliſe, yet hein 
that ſhall recover but Scifin, and no Reformation of the Treſpaſs, 
and wrong done, and the opinion of the Court ſcemed to incline for. 
the Plaintff; and Doddridge Juſtice faid, that a Lord or his Feoffee 
may make new Cony-Burrows lawtully , for they are neceſſary for 
the preſervation of the Conies, but one fault found by Juſtice Heugh- 
ton, in the pleading nothing was. done, for the Plaintiff declared of 
entring into his Warren, the Defendent pleads to all, but the Wars 
xen digging, and chaling not guilty, and as to the digging and chz- 
fing , hc juſtifies for Common there, but anſwers nothing as to the 
eptring into the Warren, neither By conletlion or traverſe, and there- 
tore all was diſcontinued , as Herlackender's Cafe.is, Co. 4. Rep. and 
to.this the whole Court, Flemming being, abſent, agreed. 


AJ. Aldror verſus. Moore, Trin. 11 Fac. The Plaintiff brought an As 
ion of Treſpaſs againſt Moore, wherefore his Cloſe ealled Ger- 

teford at Ratensbury in the County. of Devon, by force and arms hath 
broken and entred,'&c,. The Defcndent pleads that a long time be- 
toxe the Trefpals was fuppoſed to be done, one Fobn W..was ſeiſed of 
three hundred Acres of. Land in R, aforcſaid., of which the place in 
queltion 
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queſtion called, G; is parcel, avd. that 36 H. 6: the ſaid Fibn 1i- 
thipg, reciting that whereas .N. de 1a: Moore, '31 E. t.- the Plaintiff's 
Anceſtor, Son and Heir of , H, de 1a Moore, grants to ISiliam de Is 
Miore, curſiom aque, which runs from FW. thorow the middle of the 
. Land of the faid M. And ſhews further, that by mean diſcents it 
diſcends to the Defendent, &e. and fo juſtifies The Plaintiff replies 
if W. S. was ſeiſed of the place where, &c, arid made a Leaſc thereof 
to him for years3 and traverſes that the three hundred Acres of 
Land were parcel , and Iſſue joyned upon that, and found far the 
Plaintiff; and it was moved in arreſt of Judgement, that the Deten- 
deat had not made any anſwer to the Plaintiff, and fo no Iſſue joyn- 
&; for the Plaintiff lays the Trefpaſs in G. in L. the Defendent 
ſays be was ſeifed of three hundred Acres, of which the place, &c. 
was parce], but he. conveys notitle to himfelf,' but -by a courſe of 
water thorow the middle of the Land of M, -but whoſe Land that 


was it doth not appear, and is another thing 3 and therefore an iſſue 


upon. that which the Defendent doth not claim is void, and al- 
though iſſue be joyned, yer it is not helped by the Statute of Jeofails 
of 18 Eliz. or 32 H.8, for it is no iſſue when it is of a thing not 
in queſtion , but if the Iſſue had been of a-matter in queſtion, al- 
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though ill joyned, ' yet it is-aided'as Nichel's Caſe is, 5 Rep. 43. up- | 


on payment pleaded without Deed : And Dodderidge and Crooke , 
Juſtices agreed to that, but Haughton ſeemed to incline that it was 
an liſuc, and fo helped by.the Statute. 


Þ Otter verſus Petteſworth Knight , Mich. 11 Fac. Fuller brought 

an Action of Treſpaſs agaigſt Petteſworth and his Servant, for 
breaking his Cloſe, and taking one Cow in D. in the County of B. 
One of the Defendents pleads not guilty, the Servant-pleads that the 
Plaintiff holds of Six Peter P. as of, &c.. in the County aforeſaid ; 
and for ſervices behind, by the command of his Maſter, he ſciſcd the 
Cow, &c, ThePlaintiff traverſes, &ec. and one Venire facias was a- 
warded out of both the Villages, and being found- for the Plaintiff, 


it was new moved in Arreſt of Judgement by Finch of Grayes-Inn,. 
that two Venire facias ought to have been awarded, becauſe the Iſſue: 


is of things in ſeveral places; for. if there be ſeveral Iſſues in one 
place, one Jury. ſhall be only Impanyell&d,”but if in (everal places 
tor ſeveral Things local, ſeveral Jurics ſhall be, but-the whole Court 


held that one Jury only thould. be Impannelled , and-one Vers only: 


ſhould. be awarded out of both the places; and it is all one as if it 


One Yens 
out of twsa 
places in the 
ſame Coun- 


2 


had been in one place, but it had been -etherwiſe.if in ſexcral Coune- 
2 


tics, aS 14 Elig. 


Dame- 
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Dame Petts Caſe, Mich; 21 Focobi. In an Acton of Treſpag 
brought by the Lady Pets, upon not guilty pleaded, the Jugy 
being at Barr, the matter following came in queſtion upon the eyj. 
dence, by Haxghtox and the other Juſtices: 1f A. be ſeiſed of a great 
Cloſe, where, &c, and aſtranger enter and occupy part of the Cloſe, 
yet notwithſtanding 4. continues the poſſeſhon of the reſidue, whe. 
ther this ſhall preſerve his poſſeſſion in the reſidue ;,and he (hall be 
judged to bein poſſelion of that, becauſe it is an intire thing, 5 E. ,, 
2 and $E, 3.1r3.Scifin of part of the ſervices is the ſeiſin of the whole, 
and (o is Bettiſworth*s Caſe, 2 Rep. The pofſe{hhon of the Houſe is 
the poſſeſhon of the Land, for the Leſſee againſt the Leſſor of that 
which paſſes by one demiſe : But if a firanger enter, ſever and part 
by metes and bounds, nothing is wrought by the poſſeſſion of the re. 
{idue :; Another queſtion was this, A "Leſſee -for 'years of ten Acres, 
paying twenty ſhillings Rent , the Leſſee is outed: of parcel, yet he 
paycd all the Rent to him in Reverſion 3 the Leſſee having notice of 
che entry whether this protets the Reverſion, ſo that nothing is gain- 
ed by the entry but the intereſt of the Leſſee, and ſhall not be no dif- 
ſciſin:; And Telverton at the Barr was of opinion, that it ſhould be no 
Difſeifin, Rithen, Sei, 590. faith , That fo long as the particular 
Tenant continues his poſſefhon, ſo long is the reverſion in the Leſſor, 
for in ſuch caſe as to the Leſſor , the Leſſee ſhall be always deemed 
iu poſſeſſion by force of the Leaſe; and the reaſon why the Leſſee 
ſhall be adjudged in poſſeſſion of all as to the Leſſor, is, beecauſe the 
Leſſor cannot have "notice of the alteration of the poſſeſſion 3 for 
when the Leſſce by his own a& or ſufferance doth a thing in alterati- 
on of the poſſeſſion, of which by cammon intendment the Leſſor 


- cannot have or take notice,there the Law will not prejudice the Leſ- 


for: And ſee for that Farmer's Caſe, in the third Rep. 79. It Te- 
nant for life levy.a Fine, having Land in the ſame Village,this (hall not 
bind the Leſſor, if five years pals before he take notice of what Land 
the Fine is levied : And the ſame Law if Tenant for life make a Feof- 
ment to one who had Land without the ſame Village,and tevies a Fine, 
and in this caſe if the Leſſee hath continually paid-all his Rent, the 
Lefſor cannot intcnd or ſaſpe& but that the Leſſee is abſolute Te- 
nant of the whole: and in Farmer's Caſe it is ſaid, That if the Leſ- 
ſor levy a Fine, the Diſſciſee iz barred wichoue claim , for it is im- 
pofhble but he torwhom he wrong is done (hall preſently” know it. 
But if he that hath the particular eſtate by Grant or Truſt repoſcd in 
him, ſhall ſecretly praQtiſe, although he pay-the Rent and continue 
poſſethon, yet it is otherwiſe: But the reporter's opinion: was, that 
if in the principal caſe no Rent had been reſerved, then the Rever- 
fion had been deveſted by the entry, for there had been no a& done 
to miſlead or hinder the knowledge thereof; and alſo although _ 
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be reſeryed and all paidy yet if he 'had expreſs notice thereof , the 
reverſion had been deveſted 3 And ſecondly, if it ſhould be'a Difſei« 
fin a great miſchict would follow, for if a deſcent ſhould be.it would 
take away the Lefſor's entry,and yet no fault in them, becauſe in com> 
mon preſumption the Leſſee always continued Tenant : Bat Coke 
of a contrary opinion, for he ſaid it, could not be denied but that the 
Leſſee is out of the poſſethon, and then it follows of neceſfiry that 
the Ecfſor muſt be out of his reverſion: And as tonotice to make 
his claim, he muſt take notice at his peril, 4 M. Dyer. 143 b. But 
note; that this is when the Law intends that he may take notice, 
which it will not intend in this Caſe > Hawghton was of opinion that 
it was a Difleilin, and Doddridge ſaid, it would be miſchicvous if it 
ſhould. | | 

Hill, 6 Jae, In the Common Plea's, that if in the Common Bar; 
in Treſpaſs ,the place in the Common Bar is alleged to be in Black: a+ 
ere, the. Plaintiff: may plead that it is his Free-hold : and then it was 
held by the whole Court,that an abxt:sl of one fide is ſufficient with- 
out allegirg it of every ide. 


O®aine verſus Becket, An Aion of Treſpals brought for cutting wi... . 
down of Trees: And upon a ſpecial verdid the quettion was, that Copy-bolder 

whereas there is a Mannor wherein are Copy-holders for life, which 752.99 

have uſed to lopp Trees growing upon the Copy-holds for their. ne- ins npon +is 

ceſſary fire, and repairing of their cuſtomary Tenements the Lord of $914, 

the Mannor maketh a Leaſe of the Mannor for years, excepting. the 52? 

Trees: the Leſſee of the Mannor granteth a-Copy-for Life,the Copy- 

holder loppeth the Trees growing on his Copy-hold,whether byLaw 

he might do it or no was the doubt of the Jury. And it. was held by all- 

the Court that the Copy-holder might lopp the Trees, becauſe he is 

in by the cuſtom, which is above the Lord's Eſtate after he.is- admit» 

ted, and that the Copy-hold dothnot depend upon the Lord's inte- The Copy-- 

xeſt-: And that the Trees excepted, and the Svil- remained' parcel of — 

the Mannor, becauſe the Leaſe was but for-years : but if the Leafe had which js a-- 

been for Life, it had been otherwiſe, becauſe it had been ſevered 22"50*. 

from the Mannor. And whereas it was objected, that the Tenant. fate. 

ſhould not be in a better condirion than his-Authour, it was anſwered 

that a Lord of a Mannor at will, may grant a copy-for Life, or in Fee, . 

and its good. If the Lord cut:-down all the Trees, fo that the Copy» 

holder can have no lopping, he may have his Aftion upon the Cale a- 

gainſt the Lord, as it was adjudged in Goſnold's Caſe. If the Lord (ell The Copys 

away his waſt, and the Copy-holder die, ahd the Lord grant a new aw 6 

eOpy, he (hall have his common. If the Lotd ſell away the Trees,ſo upon the 

that the Copy-bolder cannot have Eftovers becauſe the Bargainee fel- 0916s. 

leth down the. Txees, the Copy- holder ſbafl have his ' AQtion againſt curring 


downed 
the Tree. 


% 
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the Bargainge : Common and Lopping are incident'to the Copy-bold, 


Judgement tor the Defendent. 


H Arris verſus Ap John, An AQion of Treſpaſs brought ; the 
Defendent pleads not guilty, and Verdi found for the Plaintig 
And in Azreſt of Judgement it was alledged that the Venire facias ws 
de placito debiti; and (o alſo was the Habeas Corpms,and it ſhould have 
been de placito tranſgreſſionis ; And it was. amended by the whole 
Court. 


M Yawiamgch, verſus Bligh, Trin, 16 Jacob, rotulo 1697, Ana. 
| dion of Treſpaſs brought for breaking the Plaintiff*s Cloſe, 
done Septemb, in the 13 year ot) King James : The Detendent pleads 
as tO part of the Treſpaſs in award, -and that the Netendent ſubmits 
himſclf to the award the 15 year: and that the Arbitrators in the 3 
year, which was before the ſubmiſkon made the award and traverſe; 
that he was guilty of the Treſpaſs after the award made : And the 
Plaintiff replies , that the Arbitrators the faid day in the 13 yea 
made not any award, &c, And after trial exception was taken, that 
the iſſue was iJl joyned; being of a thing that was void,yet notwith.. 
ſtanding judgement was given for the Plaintiff, and they reſembled to 
a payiment upon a ſingle Bond, and conditions pertormed at a Feaſt, 
not containcd in an Obligation. 

Trin. 15, Jac. rotulo 3044. An Action of Treſpaſs brought, where 
fore by force and arms his Goods and Chattels, to wit, a thouſand 
pots, and forty-rails tygok and carricd away, and damages given ig- 
tire, and.after a Verdi exception taken,becauſe Rales, was pretended 
to be no Latin word, nor to have any cxception,but Judgement was 
givcn for the Plaintiff. 


Uncomb verſus Raydol, Hill. g. Jac. rotalo 2267, Three iſſuesin 
Treſpaſs : One iſſue was upon a preſcription, to wit, that they 
had accuſtomed -tothave for him(ſelt his Farm and Tenants of the ſame 
Mannor, Common of Paſiyre in the ſaid, &e, for all his (heep which 
are levant and coxchant in and upon the Demeſn Lands of W. which 
lyc, and are in A, aforeſaid every year ; And exception' was taken 
tor the uncertainty, becauſc it did not, appear that thuſe were De-' 
meſn -Lawds which lyc-in L. for it was illpleaded, and ought to be a- 
verxed 3 but not withſtanding it was held good after a trial, and judge- 
ment was given for the Plaintiff, and in this Caſe an exception was ta- 
ken to the Yenire facias, becauſe it was of A. and of the Mannor of 
C. and becauſe jt was,qmade in this manner, to; wit, de-piſu de A. and 
de viſy knanerii de C., but it.was diſallowed, becauſe. againſt the form 
uſ;d in che Common, Pleas. |! , ' on 2 | 


Dawnes 


. 


Part 1. AGions of Treſpaſs and Battery. 


| Dn verſus Skrymſher, Trin, g Facobi, rotulo 334. An Action 
of Aſſault and Battery brought, and there was a Demurrer up- 
on the evidence : And the Caſe was, That the Defendent the day ſpe- 
cified in the Declaration, ſaid, that the Plaintiff aſſaulted the Defen- 
dent, and in defence of himſelfuſtifies the beating ; the Plaintiff re- 
plies,that he did it of his own wrong, without any ſuch cauſe : And in 
the evidence the Defendent maintained, that the Plaintiff beat him 
the day mentioned in the Declaration, and in the ſame place. And 
the Plaintiff percciving that, gave in evidence, that the Battery was 
made another day and pace, to wit, &c, which was the cauſe of the 
ſpecial Verdi : for it there be two Batteries made between the 
Plaintiff and Defendent at divers times,the Plaintiff is bound to prove 
the Battery made the ſame day in his Declaration,and ſhall not be ad- 
mitted to give another day in evidence, by the opinion of the whole 


Court, Quod nota. 


| 6 aw verſus Stiles, Mich, 8 Jacobi , rotulo $39. An Action of 
Battery brought againſt three, two of them pleaded not guilty, 
and Judgement by #o# [im informat. againſt the third, and the two 
were found guilty for all: And the Jury gave damages ſeverally ; 
againft one a 100 4. and againſt the other a 100 5. and what Judge- 


ment ſhould be given was the queſtion ; and at firſt the Court was of es, 


opinion,that the Plaintiff ſhould not have Judgement at all ; for where 
the Defendents are found guilty of all the Treſpaſs, in this Caſc, the 
damages ſhall be entire 3 but it one ſhall be found guilty of part,or at 
another tine, in this Caſe the d amages ſhall be ſeveral, otherwiſe nor. 
And they thought a Vexire de zovo ought to iſſue out, becauſe the 
Jury had miſ-behaved themſelves in ſevering the damages 3 but after- 
wards, it was reſolved, that the damages that were given by the firſt 
Jury, to wit, one hundred pound ſhall be recovered againſt all the 
Defendents in that Writ named: And that in treſpaſs the firſt Jury 
taxes the damages for the whole treſpaſs, and that ſhall bind all the 
Defendents, and therefore execution was given againſt all the Defen- 
dents for the hundred pounds, Trin. g Fac, rotulo 1835, ' 


Pa verſus Barker, Hill, 12 Facebi, rotulo 1979. In an Action of 
Treſpaſs,the Venire facias was well awarded upon the Caſe of the 
Venu in Wejtoron, and of the Mannor of D. and the Writ of Verire 
was miſtaken, to wit, of the Venus of Weſtown : and exception be- 
ing taken after trial , the Court was moved for the amending of 
the Venire facias by the Roll; and it was denied, becauſe the Jury 
did come of another Venr, then they ought by the Law of the Land 
0 come, and therefore could not be amended : but afterwards the 

Hh Court, 
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Note. 


Keis, 
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Court ſeemed to be of an opinion, that the awarding of the Ven in 
the Roll was miſtaken, becauſc- it was of the Vens of the Vilageand 
Mannor: And it ſhould have been of the Mannor only, being to try 
a cultom of the Mannor, 


Orreſt verſus Headle, Hil, 13 Jacobi, rotulo 1123, An Actionof 
Treſpals brought, and a continaando of the Treipals unto theday 
of the ſuing forth the Plaintiff's original, to wit, the 2© day of Na 
vember, which day was atter the ſuing forth of the Original : And 
becaulc the Jury gave damages tor the whole time, which ought not 
to be, it was moved that the Judgement upon the Verdi might tay, 
but by the whole Court the Videlicet was held idle, and Judgement 
given for the Plaintiff. 


Oke verſus Barnſley, Hill, 10 Facobi, rotulo 2541. An Actionof 
Treſpaſs brought, and a ſpecial Verdict found, and the queſiion.. 
was, whethcr Land held in ancient Dcmeſn was extendible for debt, 
and an Adion of Treſpals brought for that cauſe. And Juliice Nichols 
hcld it was extendible z for otherwiſe, if it ſhould not be extendible, 
there would be a failer- of Juſtice 3 for if. a Judgement (hould be had 
againlt a man, that haJ no other Land but what was in ancient De- 
mein, and that it could not be extendible, there. would be a failerof 
Juſtice, which the Law doth not allow of : but an Atfſize,or a re-dif- 
{ciſin doth not lie of Land in ancient Demefſn, becaule of the {eilin 
that muſt be given by the Comman Law, and it would be preju- 
cial to the Lord, which the Law allows not ;. And Winch and Hnbb2r4 
wcre of the ſame opinion. For ancient Demeſn is a good ples, wire 
the Free-hold is to be recovered, or brougit in quetiion, but it an 
Action of Treſpals it is no plea. And note, that by tis cxccutior nts 
ther the Frce-hold. nor poſſcihon is removed, bur on!y the $11cr ff ens 
ters tomake execution upon a Judgement hz in the Cummon,Lench 
in d=bt, which is a proper Action to be broug,:t th.cre, 


WW Eight and his Wife againſt MonnGoz, Hill, 12 Jacobi, rotulo 43. 

An Action of Treſpaſs brought, to witich the Dcfendent plead- 
ed notguilty': and the Husband only made a challenge, that he was 
{crvant to one of the Sheriffs, and prays a Proceſs tothe Coroners; 
and the:Defcndent denies the challenge : -and therefore notwithſiand- 
ing the challenge, che Verire iſſucd to the Sheriffs 3 and after a trial, 
cxception was taken, ; becauſe the woman did not joyn in the chal- 
lenge : and it was held that the Husband and Wite ſhould joyn in the 
challenge, although the cauſe of challenge proceeded from the Hu 
band only ; but after trial, it was helped.by the Statute of Feefails,and 
Judgement given tor the Plaintitl.. 4 

Bi 


part]. - AG ions of Treſpaſs and Battery. 


Ide verſus Snelling , Hill. 16 Jacobi, rotulo 1819. An Aion of 
B Ejement brought, and alſo a Battery in one Writ : and after 
a Verdi& it was moved in Arreſt of Judgement, becauſe the battery 
was joyned with the Eye&ment, The damages were found ſeverally, 
and the Plaintiff had releaſed the damages fur the battery, and prayed 
Judgement for the EjeAment : Winch held the Writ naught, but 
Judgement was given for the Plaintiff notwithſtanding, | 


Teward and his Wife againſt Sulbury. An Aion of Treſpaſs 
brought, wherxefore by torce and arms the cloſe of the wife while 

ſhe was ſole at D. hath broken; and the.wood of the ſaid Feme, dum 
ſola fait, to the value of 100 7. there lately growing , hath cut down 
and carricd away, and in his Count ſhews that he hath cut down two 


" Acresof Wood: and exception was taken, becauſe he declared of ſo 


many Acres of Wood,and not of ſo many loads of Wood, to wit,twen= 
ty, &c, loads, and held by the Court to be a good exception, 


BLackford verſus Althin, Trin. 14 Jacobi, rotulo 3376. An Action 

of Treſpaſs brought, wherefore by force and arms a certain Herſe 
of the ſaid Plaintiff's took away, &c, The Defendent conveys to 
himſelf a certain annuity, granted to him by one Fobn Hote, The 
Plaintiff (hews that one WVilliam Hott, Father of the ſaid John Hort , 
the Grantor, was ſeiſed of Land in Fee, which Land was Gavel- kind 
Land, and deviſcd it to his Wife for life, the remainder to Job Hott 
the elder, and Job» Hote the younger his fon , and the Heirs of 
their bodies : And afterwards William died, and the woman entred , 
and was (ciſed for life 3 and the two ſons entred , and were ſeiſed in 
Tail; and being ſo ſeiſed , Foh# Hott the younger had iſſue , Fob» 


| Hott, 8c. and traverſes without this, that John Hote the Father, at 


the time of granting the annuity was ſciſed of the, Tenements afore- 
ſd, with the appurtenances in his Demeſ, as of Fee z as, &%*, And 
the Defendent as before, faith, that the ſaid John Hote, the Father 
at the tire of the granting the Annuity aforeſaid was ſeiſed, and 
after the trial it was moved in Arreft of Judgenmicnt, ſuppoſing it 
was miſtricd, becauſe the iſſue was, that the ſaid Jobn Hots the Fa- 
ther, at the time of the grant, &c. Ard it doth not appear that the 
ſaid Fobx Hott was nominated Father, neither could it appear that 
the ſaid Fob Hott was the Father, and ſo the word Father was idle, 
and the Court were of opinion, that it was helped by the Statute of 
Feofails : and the word Fathcr was idle, and Judgement was given 
for the Plaintiff. 

A. brought an Aion of Battcry againſt the Husband and Wife, 
and two others; the Wife, and one of the other, without the Huſ- 
Hh 2 band 
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band pleads not guilty, and the Husband and the other pleaded, ſoy 
aſſauls demeſn, and tried and alledged in arreſt of ' Judgement, becauſe 
the woman pleaded without the husband 3 and the Judgement way 
ſtaid, and a Repleader alledged,and this Caſe was confirmed by a Caſe 
which was between Tonges and Bartram, 


Arcvie verfus Blacklole, Trin, $ Jacobi, rotulo 1749. An Action 
3 of Treſpaſs brought, wherefore by force and arms his Mare {6 
triftly to a Gilding did fetter, that by that: fettering, the Mare a- 
forcſaid did die. It a ſtranger take a Horſe that cometh and (irayeth 
into a Manner, the Lord may have his Action of Treſpaſs. It my ſtray 
doth firay out of my Mannor, and goeth into another Mannor the 
day before the year be ended, I cannot enter into-the other Manner 
to fetch out the firay : If I take an Horſe as a ſtray, and another 
taketh him from me, the Action lieth not by the owner againſt the * 
ſecond taker, becauſe the firſt taker hath deveſted the property out 
of the owner. The Defendent in this juſtitied the taking of the Mare 
as a ſtray, and did not alledge that he came as an eſtray, and the plez 
was held inſufficient, and the Court held they could not tie them to- 
gether : And the Defendent ſaid, that the Hayward took the Mare 
and dclivered her to the Defendent z this was but not guilty, and 
Jadgement for the Plaintiff, 


Uttrel verſus Wood and other - Defendents, Paſch, 40 Eliz. An 
4 Adcion of Treſpaſs brought, wheretore by torce and army, he 
broke the Plaintiff's Cloſe, = cut down his Trees. The Detendent 
in Barr to the new Alignment, alledges that he is a Copy-holder tor 
life of the Mannor of Mynebead in the County of Somerſet : and that 
in that Mannor there was a Cuſtom that every Copy: holder for life 
had uſed at his pleafure, to cut down all the Elms growing upon. his 
cuſtomary Lands, and to convert them to his own uſe , when, and 
as often as he would, and fo juſtifies, and a Demurrer upon the Parr; 
And the queſtion was, whether the Cuſtom was good and reaſv+ 
nable z and the latter opinion was, that it was a good and reaſonable 
Cultom, but now it is otherwiſe held. 


AGions of Waſte. » 


mitted : And the Proccls in this .Acion is Summons, Attach- 

ment and Dilireſs, peremptory by tHe Statute of Weſtminf. 2. 
But at the Common Law the Diltrc(s was intinite. And it the 
Defendent doth. not appear upon the Diſtreſs , although a Nibil 
be turned , yet the Plaintiff thall have Judgemert, and a Writ to 
aquirxe of damages of the Walte, and an Eifoyn lics, as in a $are 
Impedit , and the Proceſs ſhall be executed as in a Quazre Impedit , 
and returned from 15 days to 15 days, and the Plaintiff in this A- 
ion ſhall not recover colts , . but the value of the Wattc found by 
the Jury wil] be trebled by the Court; for colls (hall not be reco-» 
vered in ſuch AdGions as are given by the Statute: as in this Adti- 
ona Decies tantum, and Quare impedit: And (0 Judgement is to re- 
cover the place walted, and ſeverance lics in this Action, Mich.g. H'4. 
rotwlo 104. - 

And note, in the trial of the iſſue in Waſte , if the Defendent by 
his plea doth not confeſs the Waſte, ſix of the Jury which are inpan- 
nelled to try the Waſte mult have the view of the place waſted, to the 
intent that the Plaintiff may be put in poſſeihon of the place walicd 
by the view af the Jury: And if the Defendent conte(s the Waſte , 
the Jury ought only to enquire of the value of the Waſte, but not who 
committed the Walte : But upon a default upon. the grand Diſtreſs 
the Sheriff in his proper perſog hall repair to the place waſted, and 
there inquire what wafte and ſpoil is done, And it he doth not re- 
turn that he was there in his proper perſon, it is naught : But upon 
a Judgement by non ſum informat, Nil. dicit, ov in a Plea by which 
the Defendent confeſfes the Waſte 3 the Sheriff; (hall inquire only of 
the damages : And: he is not bound toreturn upon. that Writ, that 
he in proper perſon. went to. the place waſted: And when the Judge- 
ment is by default, the challenges lies againſt the Sheriff , and-it jc be 
denied, itis Error : And if. the-Plaintiff do not take judgement up- 
on the.tirft Diſtreſs, being returned executed; but takes another Di> 
fireſs, it is Error. . 

And no receit lies by the Wife upon the default upon the Di- 
fireſs at the return of the Writ to inquire of the Walte, Trin, 6 H. 
6.7004 133. For if the Woman at the Athze before; Verdi, doch; 
pot pray to be received, the ſhall never be received afterwards in the. 
Cotirt, at the return of the Nifi priws. And; note,:; thatube Jury, may; 

give. 


| Waſte the Writ ſhall be brought where the Waſte was Come 
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give ſeveral values, and one joynt value of the place waſted, but ſe 
veral values is the better way. 

If a Leſſee for years makes a Leaſe of one moiety to one man, and 
of the other moiety to another man, and one of them commit walte, 
the Action ſhall be brought againſt the two, for the Waſle of one 
is the Waſte of the other. If a Leaſe be made by three to one for life 
and afterwards twocleaſe to the third,and the Leſſee commits Waſle, 
he alone ſhall ſhall have a Writ of Waſte, ({uppoling that he demiled - 
only. 

if Waſte be committed in two Villages, and the Shcriff hath ex. 
ecuted his Office naughtily in one Village, and well in another, all 
ſhall be enquired of, De novo, becauſe the whole inquilition was 
but one Inqueſt at one time 3 but it the Plaintiff athgn the Wake in 
the Houſes and Woods, and it duth not appear by the Count , that 
the Houſes were demiſed 3 and upon a Nib1l dicit, a Writ to enquire 
of the damages iſſues out, and the Jury tind, &'c. the Plaintiff (hall 
have his of the Houſes, 


Edel verſus Bedel, Trin. $ Jacobi , rotulo 3052. An Adtion of 
Waſte brought 3 the Cale was, There is a Devile to two for one 
and twenty years, the Father and Son,and made the Son Exccutor, 
and he refuſes to prove the Will , and take the Term, and fo no 
Waſte-committed. And if. the Leſſee for life, and his Leſſor joyn 
in a Leaſe for years by Indenturc,and the Leſſee tor lite die,and Walie 
is committed, the ſurviving Leſſor ſhall have the'Action of Waſte, 
and ſhall-count that he did demiſe it aloue:: If a Leaſe be made to 
Husband and Wife for life, and for twenty years aftcr their deaths, 
and the Wife die,and Waſte is committed,the Wife ſhall not be named 
in the Writ, nor the term after her degth.. « _. | 
If Husband and Wife , during the coverture make a Leaſe, and 
Waltc is committed, they bothhall joyn in the Action of Walte: And 
it a Leaſe be made but for one year, or for halt a year only, yet the 
Writ ſhall be for a Term of, years, but the Count” ſhall be ſpecial ; 
if a Leſſce for years of life-grants Rent out of the Land he had tor 
years, atid afterwards commits. Waſte ; if the Leffor recovers the 
place waſted, - the Land ſhall be charged ; It the Leſſce tor a hundred 
years grants part of his term to another, 'and he commits Waſte, tho 
Aion ſhall be brought againit the firſt Leſſee. If Tenant'tor: life 
commits Waſte, and afterwards grants his Eſtate to another;! Waſte 
fhall be brought againſt him in the Texet 3, and after Judgerbent a 
Scire facias (hall ſue to the Grantee, to (hew cauſe wherefore the 
Plaititiff hall not have execution: of the place walted ;7 and\thie-Jike 
if {cſce for years commit -waſte, and grant .over his Eftatoy watie 
(hat be brought againfti hini\in the Texes. 2112 75 1015: 207 26 nong 
An 
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And if a Leaſe be made for life, upen condition, that if the Leſſee 
(hall do fuch an a, his Eſtate hall ceaſe; and he doth commit ſuch 
an aQ , the Writ (hall be- brought againit the Leſſee in the Tenet , 
a'though his Ellate be ended : and the life if a Leaſe be granted 
to a woman (o long as ſhe ſhall live ſole, or {hall bchave her (elt 
well, it ſhe commut waſte, the Writ ſhall be brought in the Tenet 
ad termitum vite, and the Count (hall b2 ſpecial ; If Tenant in 
Dower - grants. over his Eſfate to a firanger , and commits watte, 
yet the Action lies againſt the Tenant in Dower z, but otherwite it is, 
if the Flcir grants over his Eltate : And thelike for Tenant by the 
courtelic, 

If waſte be brought againſt two, and one appear upon the Ditrin- 
gas, and the other make default, the Piaintiif ſhall have a writ to 
enquire of the waſte, but ſhall declare againii him that appears for 
a ian ſhall not recover by moietics in walte, as one ſhall recover in a 
Precipe quod reddat againſt two, for in watte the Land (hall not be 
loſt by defaule, but by an Action tricd 3 and it waſte be commirted 
between the Judgement and Exccution, a writ ſhall he awarded to: 
enquire of the waſic , but Qxere thereof s If a woman while the is 
ſole commits walte, and marries, the writ ſhall be, that the woman 
while ſhe was fole,committed walte, and if Tenant in Tail in remain- 
der brings an Action of wafie againſt Tenant for life, the writ may 
be, which he holds of the Tenant in Tail, although they hold of 
him in the Reverlion in Fee,and ſo it was adjudged, Paſeh.inrit of King 
James,that the writ was good, An Action of waltz lies again{t Ex- 
ccutors for watlte, for walte committed by the Teliator, and it a man 
have land in the right of his wite, and walte is committed, avd the 
woman dies, now no Action ot waſte lies againft the husband after the 
death of the wite, 

In walte, it the term be ended and nothing be recovered but da- 
mages,there a concord wit ſatisfaction is a good plea,and it the Leaic 
for years determines, depending the writ, the Plaintiff ſhall recovers 
nothing but damages, and not the place waſted. The Defendent may 


diſclaim in his Action, it that he hath the Fee, pleads no waſte done, 


this is a forfciture of his Eſtate; the Defendent may plead: no walte 
done, ard give inevidence that-the Tenementsat the time of the De- 
mile were ruinous, ancicnt Demcſn is no plea in waſte. 

If a Guardian in Socage, in the right of his wite commits waſte, 
the we (hall be brought againſt the husband: only, Mich, 27. Ec. 1. 
ratulo 329. 

fas Ation of waltc be brought againſt. the husband and wife,and 
the husband appear upon the Diſtringar, and the wife maketh de- 
tault, this ſhall be che default of .both of: them, Mich; 20H. 4. rot«lo 
393. the Plaintiff may abridge the waſte affigned in paxt, fo that: he 
abridges» 


240 


ATions of Waſte. Partt. 


abridges not the whole; as if a Writ be of waſte in houſes and woeg, 
he may abridge part of the Aſhgament in houſes and woods, but n& 
the whole, and if iſſue be joyned for part, and demurrer for anothe; 
part, the iſſue may be tricd before the demurrer adjudged. 

If an Indenture to raiſe uſes upon good conſideration be made, and 
he that hath the Eſtate for life commits waſte, he to whom the xe. 
verſion is limited, by the ſame Indenture may have a general] \rir 
of waſte, by ſaying generally , that he hath demiſed it, or a ſpecial 
Writ at his pleaſure, and Mich. 27 H.7. it was held by all the Judge, 
that it is an ill return 3 for the Sherift co return upon a writ to inquize 
ot wafte, that he hath commandcd his Bailiff, becauſe the Sheriff i; 
both Officer and Judge,which power cannot be committed to the Bai. 
liff of the Liberty,and the writ is, a Non omittas in it ({clf, but Brere 
for there are divers Precedents agaiaſt it. The Leſſee may cutdouwn 
trees for the repairing of houſes, when the Leſſor is bound by co. 
venant to-repair, and doth not z and it is no gcod plea, for the Leſſee 
in waſie brought againſt him by his Leſſor, to lay generally, that he 
hath nothing in the Reverſion, but he muſt ſhew how the Reverſion ig 
not in him, but upon a Grant of the Reverſion, and waſte be brought 
by the Grantee, nothing in Reverſion is a good plea. Upon no waſte 
pleaded, the Defendent cannot give in evidence that,the Tenements 
were ſufficiently repaired before the writ brought. If an iſſue ariſes 
in a forreign Country,the Jury ſhall not be examined of the viewand 
if the Jurors be not examined of the view when they ſhould be ex- 
amined, it is Error. 

If my Father Leaſes Land for term of life, the writ of waſte ſhall 
be of houſes, &c. which the ſaid 4. Father to hum demilcd, and (6 
in a writ of waſtc, of a Leaſc made by the Predeceſſor, but if the Abs 
bot, or the Son himſelf bring the writ, it ſhall be of houſes, which 
he holds for a term, &c. if waſte be made ({parſim) in a Cloſe or 
Wood, the Plaintiff ſhall recover the whole cloſe or wood, and the 
treble value (hall be levied by Fieri facias, or Elegit, and not by Ca- 
pias, becauſe a Capias lies not upon the Original, the Sheriff may take 
a Poſſe comitatus to ſtay the Tenant from doing of waſte upon an & 
ftrepment:- Two Tenants in Common, one of them makes a Leaſe 
for years to the other, 

An Attion was brought againſt Tenant fer years by him in the 
Reverſion : the Caſe was that the Leſſor after the Leaſe made,granted 
another Leaſe in Reverſion for years,and this matter pleaded in abate- 


_ ment, pretending that the Leale in Reverſion , was an impediment 


2gainſt the Plaintiff, in bringing his Action, but otherwiſe adjudged; 
for if a Leaſe be made for life, the remainder for years, and waſtc be 
committed by Tenant for lite, notwithſtanding the Leaſe for years in 
zemainder, waſtc lics. rr | 

Skeate 


Part. ATion of rafte. | "* "RB 


Qfeate verſus  Oxenbridge and his Wife , Trix. 12 Fac. rotzlo $49. 

Waſte brought of Lands and Gardens, in L. of which E. K. was 
ſciſed in his Demeſn, as of Fee, and being ſo thereof ſeiſcd , after 
the fourth of February, 27 H. $. thereof enfeoffed E. S. and 
others to the uſe of the ſaid E. S. and of the ſaid E. for term 
of their lives, and the longeſt liver of them, and after the deceaſc 
of the ſaid E. S. and the faid E. then to the uſe of the Heirs of 
the body of the (aid E. S. dead, the now Plaintiffis Son and Heir be- 
gotten on the body of E. committed Waſte, a nd in the Declaration 
he ſhewed the Feoffmert made to the Feoffees, and the ha2hend. to 
them and their Heirs, and becauſe the word Heirs was omitted in the 
Writ,cxception was taken, but becauſe it was in the Declaration, it 
was adjudged good ; and note. in this Caſe the Woman was received 
upon the default of the Husband, and pleaded to Ifſue.- It the Feof- 
fees have but an Eſtate for life, then they cannot convey an Eftate in 
Fce-imple over, 


Aunders verſus Marwood, H. 41 El. rotulo 947. An'Ation of Waſte Waſte in the 


Tenuit fi 
t Heging of 
Affignee of the Reverſion, for Waſte committed in digging of Sea- coals; **<=%- 


brought in the Texuit againtt the Atlignee of the Term, by the 


the Defendent pleads in Barr, that the firſt Leſſee opened the ground, 
and granted to him all his intereſt in the Land, with all profits,except, 
and always reſerved to him, his Heirs and Aſſigns, all the title of the 
Coal-mines in the ſaid parcel of Land, and all timber Frees,and avers 
that the Mine in the Land, at the time of the Grant made, was, and 
yet is open, and adjudged no Barr, forhe had no power to inter- 
meddle with the digging for Coals, and except with which he had 
no power to meddle, is void exception, and the Defendent was pu- 
niſhable for the Waſte by the whole Court. 


| Gy verſas Saunders, Paſch, 41 El. rotuls 1532. or 2592, 
in Waſte, the Caſe was in the Leaſe, there was this Proviſo, to 
wit, provided that the Leſſee (hall not fell the Wood, the Defendent 
pleads the Proviſo, and ſaith, he hath not demiſed it, and the Queſti- 
on was, whether theſe words, provided and agreed, are an exception 
orno, and adjudged, that the word provided is no exception, and the 
wood was demiſcd, 


The End of the Book, 
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An Exat T A B LE, Alphabetically 
pointing out the moſt neceſlary and per- 
ctinent matters in this Treatiſe contained, 


for the caſe of the Reader. 


A 


Verment where neceſſary , 

"7 
A Attorney ealled Chamnpes. 
tor, where it is a(liona- 
ble I5 
Account, what proceſs init 24 
Account againſt a Bailiff local 25 
Account, where the Writ abateth 
by death | Ibid, 
Account lieth not before 'a Sheriff , 
25, wor againſt Executor, nor an 


Infant Ibid. 
Account, what is @ Barr 26 
Account, where it lies not, but de» 

tinue Ibid. 


Account, Judgement upon ſpecial 

verdid 26 
"Accountant ſhall not wage bis law 

where Ibid. 
Auditors their certificate 25 
Allowance to a Bailiff where Ibid. 
Aition to be revived by Scire facias 


25 
Aſſize for the office of Clock; keeper 
28 
Aſize in Coſts upon nou-ſuit 29 


Audita querela Ibid. 
Audita querela, ſuperſcdeas deni- 
ed, where Ibid. 


Adminiſtration dur. minor. 31 
Attornment not neceſſary for ails in 

Law 33 
Aſſets, a difference 34 
Action upon penal Statutes, mot 

pon the Statute of Jcotails 36 
Audita querela, bail put in, in the 


Chancery, aud good 38 
Audita querela for @ Parchaſor 
39 


Aſſumpſit «pox marriage 40 
Alien born, uo plea in @ Writ of 
Error - 42 
Admiralty its juriſdiftion Ibid. 
Amendment after trial 43 
Ancient Demeſu triable by Doomſ- 
day Book Ibid. 
Attorney put out of the Roll 44 
Attorney ſcandalized kg 
Arreſt for Felony good, where words 
importing @ Felony aGtionable 2 
Attorney called bribing Knave 6 
Attornment of an Infant 47 
Adminiſtration revokgd 29,51 
Adion in England for ſervice be- 
youd ſeas 54 
Attachment ad ſatisfaciendum 54 


'\ Ammendment after imparlance 57 
| Aflion for non-performance of an 


award 5 
Action upon the 24, H. 6. for Ele» 
Ii 2 dion 


&ions of Bargeſſes 59 | 
Attachment forreign pleaded 60 
Arbitrium nullum pleaded 62, | 

90 
Award, where void 63 


Apprentice, when to be ſent beyoud 
the ſeas 65 
Amendment of Imparlance denied 
after Error 69 
Award of a thing not. in the ſub- 
miſſion void _ Ibid. 
Appearance on another day ſaves 
" the Bond, where 75 
Aſſets, what ſhall be 77 
Acceptance doth confirm an Eſtate , 
where 79 
Appearance pleaded de novo, when 
naught 92 
Award woid for incertainty 93 
Aſſurance deviſed to be made by the 
Plaintiff 94 
Abatement for not naming an In- 
fant Executor 102+ 
Afiion (ur le Stat. 32 H. 8, pur 
Rent arrear 10 
Aftion, (ur le Stat. 32 H. 8. where 
it lies not 
Adiion lies , though a ſflranger doth 
carry away the corn before ſeve- 
rance 124 
Amendment of original after trial 
130 
Award where good notwi thftanding 
all do not award I12 
Abatement how traverſed 144 
Amendment in a Writ of Error be- 
fore the Record removed Ibid. 
Avowvry in a Rent- cbarge 169 
Avowry for an amerciament in a 
Court Leet 
Avorrry amended after entry by con- 
ſent I 


74 
Amends made by a Bailiff not good 
173 
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Ibid. | 


170} 


Avowry , exception too late aftey 
Fudgement entred 171 
Avowry for damage feſant 177 
Attornument, where it is of neceſſity 
where noÞ 179 
Annuity granted by Will 182 
Apporciament, where 187 
Agreement verbal where to be a. 
verred, where not 191 
Advowſon will paſt pex concelho. 
nem Eccletiz 102 
Ancient Demeſn, whether extend. 


ble 234 
Annuity 235 
PArreter, where attionable 11 


Bankrupt Knave , where it i; 


not attionable 16 
Breach aſigncd 20, $1 
Bar, where naught 22 


Breach, that one entred, and dith 

not ſhew by what title not good 
. 2 
Breach by non-payment . 
Bailment upon Habeas Corpus , 

where no canſe is expreſſed 44 
Baftard, where it is aftionable 41 
Baron chargeable for femes cloths 


| 47 
Bond pleaded in ſatisfattion Ibid. 


Bora notabilia 62, 
Bond by the under Sheriff to the 
bigh Sheriff where good 63, 64 
Breach aſſigned in Covenant 73 
Breach, what 79 
Bar, another Aion of the ſame na- 
ture pleaded 82 
Breach, when not ſpecially to be al- 
ledged go 
Bond joynt or ſeveral at the Plain- 
tiff*s eletiion 122 
Breach upon award not good, where 
123 
Breach 


— mw —  — 


Breach not aſſigned , the Plaintiff 
ſhall never have Judgment thongh 


be have a verdi 105 
Biſhop's Plea ſhall not prejudice the 
Incumbent 164 


Beaſts of a ſtranger where they are 

diftrainable | 170 
Battery 134,195.196 
Bar, where good 222 


Badger may be hunted, but not dig- 
ged for in another man's ground 
224 

© 


(Ont incertain 13 
Court where it may diſcharge 
one arreſied i5 

Clerks miſpriſion helped 16 

Common appurtenant cannot be di. 
vided 17 

Covenant againſt an; Adminiſtrator 


I 
Covenant and Debt where they if. 
fer ibid, 
Covenant againſt the firſt Leſſee af: 
ter the aſſignment 20 
Covenant upon a void Leaſe, where 
it s good: 21 
Covenand in Law, how extendible 
22 
Covenant againſt an Executor 24 
Covenant againſt two.to levy a fine, 
various acknowledgement 29 
Covenant againſt more than did- ac- 
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; 


knowledge the fine amended ibid 
cunts in Treſpaſs liable to 

Ation 31 
Copy bold extendible npon the Sta- 

tute of Baukyupt 34 
Charter of privilege pleaded” 36 
Commiſſion bigh de Anthotity 45 


Converſion what makes it 5 
Collateral 'confideration where good 
to maintain Afiion 3 | 


Count uncertain 
Conſideration not valuable 


6 
ibid, 
Conſpiracy where it will not lis 7 


Coſts where to be given OC 
Corunt inſufficient 48 
Creditor adminiſtring 52 


Coſts, none upon the Statute of Per- 

ery 69 
Cullom ſpecial pleaded ibid. 
Contra(t uſwrious-what nt 74 
Coſts omitted in the Rell, Error 76 
Coſts, none againſt an Execntor 80 
Colts to be conſidered multitariam 


100 

Chalenge inſufficient 128 
Copy-bolder muſt ati according to 
| enſtom 133 
Concord with ſatisfaition, good 
Plea in Ejeftment ibid 


Court-Roll of a Copy-hold Traver- 
ſed, ac naught 140,141 


Copy- hold purchaſor cannot ſurren- 
der without admittance 134 
Chaplains privileged 162 
Court Baron incident fo a Mannor 
I 

Common appendent need to be oe 
ſeribed 178 
Common, when it's well found by a 
wry R ibid. 
Challenge denied 234 
Copy- bolders their privileges within 
the Mannor, 231 


Copy-bolders cnftom is above the 
Lord's Egate ibid. 
Copy-holder what Afiion he ſhall 


have 231 
Capiaturupon 4 Judgement aſſign- 
ed for Error where 211 
Common- appendent apportionable, 
aliter tenant 180 


Copy« bolder barred by a fine, if not 
claiming within five years 181 
Cogniſance as Bailiff ibid. 


CGommoner 


Commoner may take the cateel of 
the Lord damage feaſaut, _ 
1 


Common in a field and acres un- 
ſown, ſowing of parcel ſhali not 
deſtroy the common 139 

Conſideration to raiſe an uſe 193 

Challenge where it lieth 194, 195, 

196 

Challenge, none againſt the Jurors 
returxed by the Eflizors 194 

Commoner , what atiions be fhall 
have, and how 227 

Commoner may have an Aſſize a- 
gainſt the Lord Ibid. 

Common is incident to a Copy-bold 
Ejtate | 220 

Commoner cannot chaſe the Lord's 
eattel,if they ſurcharge the com- 


mom X 208 
Confeſſion after iſſue joyned refuſed 
196 


Commoner cannot bring an Aion , 
but the Lord may 197 
Conſtable cannot detain one but for 
Felony 198 
Continuando, where proper 223, 
204, 234 


Curſus aquez granted 229 


D 


Ouble proſecution for one 
thing attionable, where 12 
Demand and denial mgkes a good 
converſion 17 
Denis age pleaded to a Bond, 30 
Difireſs were good, ratione con- 
cclionis, non poſſeſhonis 32 


Devaltavit may be by paying of 
meney wpon an uſuriour con- 
tract 


— 
Diltreſs in a Court Barou by anal 
ption 
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Deviſe Executory, where good 41 
wy of Land in Tail conditiona}. 
Sand not neceſſary du 
Debt, how, and where it lies 50 
Devaſtavit returned, where [hid, 
Debt lies for money levied $i 
Debt againſt a Sheriff for an eſcape 


| 
Debt iz Debet and detinet, In 


6 
Default of the Clerk amended 1b2z 
Demand alledgeable Ibid, 
Debt for performance of covenant; 


61 
Debt upon ebligation in [talian 


62 
Debt for non- performance of award 

'6 
Damages from reque/t 
Deprivation given in Evidence , 1 
Damages where to be ſerered Jhid, 
Debt lies not for fees of a Solicitar 


\ 74 
Debtee take adminiſtration Ibid, 
Demand nec.ſſary in nomine pave 


6 

Deviſe of the profits , goods of the 
land it ſelf bo 
Debt againſt an Executor after full 
age for Devaſtavit ef an Admi- 
niſirator, duravit minor #tate 

v1 

Debt lies for bim , for uſe moneyit 
delivered 83 
Debt mpon the Statute of perjury 
83,94 

Debt againſt the Bailiff ' ' 86,87 
Debt upon the St atmte of Edw. 6, 
for tathes v7 
Debt for :rent arrere 8g 
Debt for Flemiſh money, but de- 
, manded by Engliſh value ' 91 
Demand of rent, where to be 97 
Debt 


Debt for tithes, Plaintiff need mot | 
to be nawod Reftor 
Deht for tithes, the Statute miſ- 


paken is Ht good, 101 
Debt by @ Bill for money received to 
anothers uſe r04 
Debt for non performance of core- 
nants | rr4 
Devaſtavit, when it ought tobe ye- 
tained 117 
Debt upon a Leaſe made to an In- 
fant I21 
Debt for tithes after the term end- 
ed 124 
Demurrer to an action fer non-per- 
formance of an award 125 
Dower againſt the Heir or Com- 
mittee. 127 
a tithes, bow 172 
Demand, when to tbe perſon, when 
to the land 135 
Debt contingent cannot be diſchar- 
ged, where 110 


Deed of Gift good againſt him who 
makes it non obſtante 13 Eliz, 
and againſt his Executors and 


Adminiſtrators be 
Demand of rent to avoid a Leaſe 
where to be made 138 
Diſcontinunances 155 
Darraign preſent ment,where 159, 
160 

Denmrrer for doubloneſs of Plea 
'- 164 


THE TABLE. 


Deviſe for years in confidence 196 
Demand not neceſſary in Replevin 
for rent 171 
Diftveſt of @ thing entire by 1we 
no return in Replevin eject 
bid, 


Diſtreſs for Common Right 177 
Diſtreſs, where it is good for tho rent, 


but not for the nomine poenz 
without demaud. 179 | 


Demand of Rent«ſervice, bow 181 
Demurrer to part of the declarati- 
on, what ir effetts 92 
Diffeifin of # Common wheat 197 
Damages for treſpaſy local carmot 
be mitigated by the Conrt 204. 
Declayatioarſpall not abate for falſe 
Latine 206 


| Damages, wone tt partition 2Cg9 


Damage,nhere it ſhall be iutire2 73 
Damage releaſed for part 235 


E 

Legit, how'execnted 38 
Elegit from vhe Tefte binds 
goods and chattels 3S. 
Extent upon Extent 39 
Eſtovers 44 
Entry, Writ filed after the death of 
the Tenant Ibid. 
Eryor as to Cofts, where 3 
Exception to a Declaration S 
Execntor at what age * 46 
Exceptions to an Award 48 
Exception to a Plea SI 
Exceptions to a Venire facias 52 
Eſtoppel 57 
Error aſſigned 65,66,59- 
Execntor an aſſign in Law 78 


Executor de (on tort, ſhall not pre- 
judice the rightful 9 
Efeape againſt a Bailiff of a liber- 
t 80 
Executor, bis elefiion for part is 


goo 83; 
Eſcape lies not- againſt the $ beriff 
where ' - *$5,119,120 


' Execntor de ſon tort, cannot retain 


money to pay himſelf ro4,105- 
Eleftion of exeention either againſt 


principal or bail 122 
Error lies not before #he vatii® be 
: enquired of 728, 

Exec - 


Executor ſhall not pay cofts upon 4. | 
Jac, Cap. 3» 107 

Elegit to @ forreign Sheriff upon a 
teſtatum inLondon 107,108 

Ejetiment doth not lie De aquz 


curſu 142 
Ejeliment ſufficient by @ ſervant in 
preſent relation 143 


Ejectores intraverunt,and after he 
did expulſe in nam, ſingulari 
149 

Eſſoyn lies by Writ of Journeys ac 
compts, though allowed in the firſt 


Writ 152 
Eſſoyn, where it lieth 154 
Extinguiſhment of common by in- 

cloſure, where 174 
Exception to an Avorery 179 


Evidence what ſhall be given 2c7 
Enquiry of damages , the Plaintiff 
not bound to prove the property of 
his goods taken, but the value on- 
ly | 214 
Eſtovers, if the owner cut all the 
wood down, what remedy 220 
Exception taken for incertainty 


232 

Eſtray how to be uſed, andthe na- 

ture of -it 236 
EF. 


FRench Pox aGiionable I1 
Filching Fellow not afionable 
13 

Forſworn Knave, where it is dGjio- 
nable ibid, 
Forging , Kneve , where afliouable 


F emee, mbere ot boand to, nerform 
the covenant of ber huthand 


Fraud not intenfed. .. . .. a5 


k - 
«<tr eo 
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Feme Covert cannot convert... ., 3 _ 


Feoffment 40 nſes 60 
Feme Covert cannot make a Letter 
of Attorney 13 
Fermedon in deſcender 152, 15 
Felony committed is good canſe fur 
to arreſt one ſuſpetied, but not ty 
defame one 2 
Feme cannot plead without ber 


bus band 197 
Free Warren, what 2218 
Go 
(3m the King, where god 
2 
Grant »:t enlarged by @ bare bh 
tal 32 


Guardian in Sncage, who 40 
Gift by Deed void,quoad choſe, aud 
Afiion : ibid, 
Goods not ſaleable pon Execntio 
out of a Court Baron witbout 
cuſtom 41 
Guardian of the ſpirituakties,whi 
General Releaſe pleaded - 
Grantee of a Reverſion, what aftion 


he ſhall bave 56 
H. 


HH Abcas Corpus to the Marſhal 
ſea 61 

Hue and Cry 155 
Hundred charged in Robbery 156 
Hurdred not chargeable after the 
year and day ibid, 
Hundredors in a Jury, how many 
neceſſary . Ty 
Hmuband aud Wife, where they ſhall 
be joyned, and where ſevered in 
an Afiion 29 


Ire 


bh = Hy = WW s 


I 
Neertainty im the Decleration 


10 
uftification diſa allowed I1 
Indebitat. aſſumpſit , where geod 
be Sheriff " 

ification by tbe I 
mw errefied for defanlt in 
the Declaration 21, 23 
Judges of the faii,who 36 


| Inquiſition, where nanght 38 


THE TABLE. 
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Judgement 99 
Fudgement ed for changing 
the Defentlent's addition 169 
Judgement , priority conſiderable 
102 

Judgement reverſed for not ſhewing 
in whats Court a Deed was in- 
rolled 15 
Judgement reverſed for want of 
words in the Takes 115,116 
Implication not allowed of in a ſur- 


Juror appearing cannot be diſcharg- | render, where 128 
ed 41 P_ in an Ej<Q.Firm. 229 
Iſne cannot be baſtarded after death | Intereſt, what 136 
of parent 42 Fudgement reverſed by Writ of Er- 
Imparlance, what plea after Thid. | ror, non obſtante, @ verdif, and 
udgement arreſted 2 the Statute of 18 Eliz., 106 
ndgement reverſed , becauſe the | Imparlance,what is pleadable after 
Sherif was mot named in the 138 
Venire facias 3 | Joymure, what 139 
ement arreſted "5 | Imtereft in poſſeſſion, and in ſuture , 
ificatiou not good, where lbid. | the indifference 148 
ification amounting to. a not | Implication not intended, where 


guilty, naught Ibid, 
Ionuendo will not help the Aftion 


7.9 

Imparlance Roll ſupplied by the iſ- 
fue 9 
Juror committed 44 
Judgement npon a By-law 48, 49 
_ pleaded in Bar by Exe- 


extor 49 
Judgement againſt Executors 5 
Imparlance amended Ibid. 


Tudgement arreſted for improper 
word, Sans (Anglice) $2 
Jeofail, the Statute not belping , 


where —_ 
Judgement reverſed by Error in the 
p corn 88 
Intendment upon a Will 89 
Judpement reverſed in an inferiour 
Court, why 97 


| 


I 
Judgement arreſted, for that » 
plea was nanght 172 
Jurors name miſtaken, was amend- 

ed upon copftat de perſona. 

Judgement arreſted for not ſhewing 
in what place the Meſſuage did 

lie, to which Common did bel 
* 18h 
Tary challenge * 194 
udgement, it's nature, as to the 
Plaintiff and Defendent ' Tbid. 
Iſſue belped by the* Statnte of Jeo- 
fails WP Pars 

udgement reverſed, becauſt t 
, Wri of Enquiry was before a 
wrong Officer 203 
Impriſcument Inftified by the come 
.- mindment of the Mayor of Lon- 
don, naught, where * 204 
K k Tultice | 


ice of, of eact -qonnp? commined 

his ſerv ant to arreſhyin- bis ab- 

| Jenge without warrant -,.205 

Tehoaionn reſp for "a way 

212 

7 ſti ication” not coo, "where 218 

Jotfietion ſpeci pleaded þ in np 

fory uy | 
Wwe of things. in ſrvral __ 

| 229 
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Ing's tizle not, bof 164 
K Knight ought ta be retwyned 
in the. Pannel, where 193 
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].4” Gager lies not if the « _ 
cept be per manus pxeprigs | 
Leafe to two, determined apa 
death of one, where . 30 
Leaſe of a Reverſt on ſans Attorne- 
ment, where good. tbid. | 
Legacy "of land, not ſuable. for in 
Caoet Chriſtian 32 
Legacy of a Chattel ſunable fir? in 
Cort Chriftian . 34 
RY not to be . made tranſ itory 


'35 

Limitadien is token fridll, grant 

.alitex +39 | 

Leſſee at will cannot grant over - 
ate 


Law miſigken, whers it. as bai 


Leinrs of Adinſswin axght py 
be ſrewed.: 1 9 


. .- 


Law waged, where, . 53 
Law waget by a falſe. party 55 
Letter of ax 11tarney here naught 

rt 1.4 | 9H 95 
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Law Gager lies apt in debt for ſal. 
lery 60 
Law.Gager, wbere- '  -99, 
Leſſee at will, if be determine yr, 
Will, Deviſ. au. yet ſhall pay pi 
intire Rent 
Leaſe to try a Title of lands. in th 
hands of many. I2g 
Leaſe to be executed by Letter: of 
Attorney, bow Ibid, 
Leaſe made ts three for their live; 
with 8 Covenant that the lays 
ſhould remain to tbe ſurvivor fy 
G90 years, is a good Intereſt in the 
'« ſhrvivor . 136 
London, how houſes paſi without 
inrollment 141, 142 
Liberty to make leaſes 169 
Leaſe for life to three, where i 


was naught 175 
Lord of Parliament not appearing, 
ſhall forfeit 106 1, 193 


Lunatick, where an aiiion ought to 
be brought in his name 197 


Levant and Couchant is certainly 
ſuff. cient 198 


M 
Iftrial, the Ven. fac. miſt 


ken 1 
Miſtake of the Fury is 


Miſprifion of the Clerk _ 


Monefteries diſſolved, only thoſe Re- 
gular 


Mitake by the Court #0 prjn 
Miftrial - 
Miſſwern-fellow altionable *py 
Mcdietas Linguz, where 45 
Matter chargeable, where 64 
| Miſprifion of the Clerk amended: 


| carer trial 
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Mepuer, by that name what wil paſt | A 2:00 
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Miflake of « day, of | an Ait by way | 


of bar not prejudicial 196 
Marſhalſie bath no authority to bold 
- plea of debt, except one party be 


of the bouſhold 199 
Marſhalfie no Juriſdidion 199 
. 200 


Matter caunet have an Adiion for 
the If of ſervice, if the ſervant 
die of tbe beating. 205 


N. 
NX not neceſſary 10 


Non et inventus,wbere tbe 

party did eſcape 12 
Nuyſance, where it lieth 4 
Non damniticatus pleaded 7 
Noverint for non aſſumplit ©: -$ 
Notice, where needful 46 
Nul tiel Record pleaded to a plea of 
Onutlarpry 4 
Non damnificatus, pleaded 1x9 
Nili prius, amended by the Roll 133 
Nonage tried where it is alledged , 
not where the land lies 150,151 
Non-tenure pleaded 153 
Nili prius, the Record amended up; 
04 motion 7T56 
Nullum tempus occurrit 'Regi 
| 166 


Negativum przgnans 172 


Non reſidency the Statute, 13 E2 | 


a general Law 208 
New Aſignment. where not good 


217 

Bar to it 236 
Nil dicit 237,238 
Non amittas« | 240 
\ $a tht: 39) wo a 16.47) 
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8; $4408 wint 
(= canuot make a diviſt- 
on 32 
Ordinary by bis power 1.45 
Onutlawry xo-plea, where 55 
Ontlarory in the Teftator - '1bid, 
Original, want of it, after verditt 


no Error 97 
Obligation diſcharged, why 98, 99 
Orig mal againft four, and count” a- 
. .gainſt \three without 'a Simul 

cum adjudged naught 130 
Ordinary and Patron their ſeveral 

Rights 202 


PB 


JArdon general deeffect '. * 10 
Promiſe by an Infant, not good 


Papiſt, to a Biſhop Afionable 12 
Praviſo implicit, where'good 14 
Perjured knave atiionable 'I5 
Proviſo . '* 18,19 
Piracy no excuſe in an Allion of Co= 
venant 21 
Pleg in abatement, 27 in Aſiſe 28 
Premunire in's Parſon * .+'gO 
Pleas ſtueral cannit be in a joynt- 
debt or contra(t Ibid, 
Proof, bow far extendible 33 
Where required, aud\where not 3 4. 
Pardon, crimen legitur non-tolli- 
tur - Ibid. 
Previledo8 from :drecſt; where mt to 
be allowed v=24.914 8g 
Prender and Render, the diffedence 
1 34435 
Preſcription, where:good.  (: . 35 
Property no haitereds refun \@ Scue 
cTacias LACIOES 
Pranifhment? copfural:' vo$ ' to. He 
K k 2 amye- 


impoſed for the default of a de- 
, where | 45 
Proviſo Execnutory and executed , 
the difference 


Priviledge reſpefive 47 
Payment, where peremptory 49 
Plea made pood by verdift $2 
Payment when wpon demand 52 


Pardon general pleaded 
Plea to a Now ay by the $ bn 
5 

Payment to the Heiv, aud not to the 
Execcutoy , where good * 64 

Priviledge of an Univerſity, where 
not to be allowed 75 

Plene adminiftravit no plea,where 


77,78 
Proprietor ſafficient 88 
Priviledge of Parl. pleaded 92 


Plea naught for want of Traverſe 


98 
Primo deliberat. ſhall not be plead- 
ed, (ans traverſe 105 
Propriey of goods cannot be in a- 
eyance * T32 
Preſcription and cuſtom do differ. 
ow ibid. 
Proceſi miſawarded, where pow 
the Statute 
Plea, where it ſhall be in diſcherge, 
but nat in Bar of an obligation 


* 10g 
Partition; proceſs in it 156 
For whom it lies 157 


Partition , error in the firſt judge- 
ment Ibid, 
Partition in' another Writ was 
. pleaded 
Preſentment of* a Clerk, by. woods, 
od 


go 
Patrons fix» months 


165 
Proprictate probanda - 1 167 
Blea nanght 6. 'Þ73 


Banxel of Habcas corpus antende# 
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Prefeription for common of WL 
Preſcription ta diſtrain for — 


ment in a Court Baron muſt be , 
not in' @ Court: Leet, 1 
Preſcription in a good*eſtate, good 

for 8 thing incident , though it be 
in grant icy 
Prefeription to be @ Faſtice of _ 
whcre good, how naught 206 297 
Preſcription good 'matter, and vari. 
ous 215, 216 
Poſſeſſion bow it enters 230, 231 
Poſſe Comitatus, where it may be 


raiſed 240 
Q_ 


Veen cannot be an Offcer t 
the King 28 
Duantity in a Declaration may bg 
deſtroyed by a per nomen 145 
Quare impedit, proceſs in it 158 
Quare impedit the judgement iy 
it Ibid, 
—— Eſſoyn in it, bow 
and for whom 159 
Quare impedit, judgement is it, 
where execution ſhell be by 
| Metropolitan 

Quare impedit, ſeveral _ F 


veral men 16t 

Quod permittat. 227 
R 

> Equeſt, where it in-neceſſiy 

Keleaſe of Baron where it 4510 by 

15 


Rent arrear noplea in an Aflion of 
Covenant 


- "_— bn. 4 


ory apon s bond what Wfici. 
O 
os reafirded, where gone -y 
Rent proportioned 33 
Return of a Sheriff inſufficient 27 
Return of 21, Jurors, naught 41 
Rogue not altionable 9 
Ricus per deceit 54 
Releaſe, bow ard where good 62, 
6 
Repleader awarded 62 
Releaſe, where good. in reſpeli of 
time 70 
Keleaſe of all demauddy , it's force 
81, 116 
Requeſt to make aſſurance generally 
good 5 
Releaſe in Law 
KReverſioner received far default "of 
Tenant for Life 127 
Return inſuff cient, why ibid, 
Replication not good 16 1 
Rent received at Michaclmas-, or 
within ten days after 105 
Reſervation of Rent bow to be con- 
firned 108,109 
Record removed unto the Exche- 
quer 145, 146 
Reſignation by fraud takes not a» 
way the King's Title 161 
Replevin, where, and bow 168 
Replevin, not within the Statute , 


3 Jac. 172 
Returno habendo 173 
Replevin, place omitted, not good 

176 


Reſignation of a Benefice 20.1 
Releaſe to Tenant at ſufſerance, 

void ibid. 
Recogniſauce ſued; 325 
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S, 
OVie in Chancery is no difturbance 
23 
Sheriff amerced for the falſe Re- 
6 


turn of another 
Summons, and ſeverance where 37 
Statute pr eferred before a Fudge- 


ment, where 37,3 
Superſedeas granted, where 40 
Sabbath, where puniſhabl? 44. 


Scandal or keeping a falſe Debt- 
book, atiionihle 

Suing in a rroug Court ,obere atit- 
onable ibid. 

Scandals for falſe meaſures afiin- 
unable 

Scandal for inuocstion- of ſpirits 


Sheriff, bis authority in executions 


O 
Scire facias, for whom - 7 
Satisfatlion, what is not 70 
IWhere it is held naught 73 
Steward of a Leet within the $ta- 
tute of Ed. 6. ibid. 
Succeſſor not Executor , when he 
ſhall take benefit 94 
Supcrſedeas upon 4 Writ of Error 
153 


Servant brought an Atiion, nomine 
proprio, part of the goods _ 
bis Maſters 

Seifin of Rent within the ris * 
limitation, not traverſable 170 

Surrender of a Copy- bolder, bow it 
works 181 

Sheriff, where bis performance is 
good, where naught 210,211: 

Scire facias, where it is proper 226. 

Seifin of a part of ſervice, is. ſeiſn 
of the whale 230 

Submiſſion to Arbitrators* 232 

Son Aſſault Demeſne pleaded in 
battery, | 233; 

Troverr 


T. | 


'J Rover, where 12 
Trover againſt an Adminiſtrator 
good, where 16 
Tenant at the time of Writ purcha- 
ſed, where good 27 
Tenant at will aud at ſufferance do 
differ 30 
Tithes diſcharged, where 31 
Tithes, where not ſuable for bythe 
Statute ibid, 
Tithes in kind rexerved, nhere 32 
Trees deviſed to pay Pebts ibid. 
Tithes, where not of boughe 33 
Tithes not ſet forth , where ation 


| 34 

Tales prayed denyed, where 35 
Term whole,adjudged as one day 37 
Tregs in the high way, whoſe 42 
Trial, where 49 
Tenants in Common 83, 
Tithe of what Trees to be paid 95 
Tithes cannot be Leaſed without 
Deed 99 
Trial upon Ejetiment, = matter 
vide 147,178 
Tenant in Tail, by death, I it 
determineth, Efates 'by him 
granted 161 
Tenant in Tail grants a rent charge 


179 
Talcs awarded I $3 
Treſpaſs, what Proceſs 193 


Treſpaſs is joynt or ſeveral at the 
Plaintiff *s edefiion 196 
Treſpaſs laid in 'an Acre, and the 
fo? found ina Rood, yet it is 
2ZIO 

Ireſpaſs, difference *twixt it and. 
Replevin 214 | 


Tort. Dcmeſne, where good in If. ) 
215 


gue, rehere not 
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Ariance betwixt Count and 
the Writ of enquiry 15 
Ven miſ-awarded 2 


View, to be there where an Offce ;; 

performed 27 
Villainage within the Statute of |;. 

mitation 38 
Uſe, upon what I 
Venire facias mendable, where 43 
Uſury what, where not 


32 
Uncorc prilt, where pleadable 6; 
Verdict ſpecial 75 
Venire tacias miſ- awarde4 "6 


Uncore prilt for to grant , where 
naught thid, 
Venire facias, the Defendent'r 
name miſtaken "g 
Uſurious contraci pleaded $6 
Variance betwixt the fpecialty and 
Count 96 
Verdid ſpecial upon non demilit 
126 

Venire facias of the Pariſh adjudg- 
ed good 130 
Venire facias to the Coroners ibid, 
Verdid ſpecial in Ejefiment 121 
Verdif preciſe fometimes n1 1hes the 
Declaration ypood, which other- 
wiſe would be nan: bt 137 
Venire tacias, exception taken aid 


over ruled. 161 
Uſurpation upon 'the King 162 
Venire facias, whence _ 176 
Uſury the Statnte pleaded 189 
Venire facias de novo 194, 204 

2'9 
Venire facias vicions, why 2cg 


Verdi finding ſrebjtance, although 
not cireumſtances yet good 213, 


214 
Vcnire 
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Words implied wot Afionable ibid, 
Will good by notes 44 
Words Aftionable 2,3 
Witch, not Afiionable 2,14 


Warrant of Attorney 46. 
Wards after the clauſe of bis teſta- 
tus, of what force they are 59 
Writ Original , where abated by 
death 64 
Will muſt be certain, aud according 
to Law I30 
Will not to be. avoided by averment 
131 


2 
IW = void, rather than the "a 
ration, where 146 
Warranty Collateral pleaded in a 
Formedon 153 
Writ, another depending pleaded, 
16 
Withernam awarded 167, 16 
Words of double intendment bow t9 
be conftrued 192, 193 
I aſte, where it lieth , for what, 
Judgement in it 237,2 3s 
Waſte, enquiry of it" ibid, 
Is. aſte, who ſhall joyn in the Adtion 


238 

I} afte, againſt whom it lies 239, 
240 

| Waſte, ſparſim. ibid, . 
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Lynche agnnlt Porter, 


He Plaintiff in Prohibition ſuggeſts that he inhabited goo 
2.6% in London, within the Diocels of the: Biſhop of Lox _— 
Tz9x# don, and was cited to appear in the Court of the chan 2 
&y Arches, and was-out of the Dioceſs of London, with- 
out/licenſe of thc Biſhop of Londox, againſt the Sta& 
HA tute of 23 Henry 8, And upon the hrſt motion the 
Court gave rule to the Defendent to ſhew cauſe why 
the Prohibition ſhould not be granted 3 andto hear the Civilians, and to 
confer with them concerning the practice and expounding of the Sta- 
tute'vf 23 -H.8, Chap.g. And at the day appointed, three ſeveral Civi- 
hans came into the Court, and were heard according to the former 
Order : And they ſay; that they uſe to cite any Inhabitant that inha- 
bits in London to appcar, and to make anſwer in the Arches original- 
ly ;for the miſchict that the Statute of 23 H.$; intends toprevent, was, 
that thoſe which inhabic in-Dioceſſes remotefrom Loxdony ſhould not 
be ſacd here without” licenſe from the Ordinary; but this:miſchief 
was not in this'caſe. And Doctor Martin faith, fo it was uſed by 
the ſpace of 427 'ycars before the making of the Stature, and then 
was complaint made thereof to the Pope, and he was anſwered, thzt 
it was theuſethat any man might be cited go the Arches out 'of any 
Js wa ia England /; And! alſo that the-Archi-Bifſhop may hold his 
B Con» 
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Conſiſtory in any Dioceſs within his Juriſdiction and Province : And 
alſo that the Arch-Biſhop hath concurrent Juriſdiction in the Dioceſs 
of every Biſhop as well as the Arch Deacon. And then, it the ſuit be 
firſt begun in the Court of- the Arch- Biſhop, or the Piſhop, or Arch- 
Deacon, it ought to be there determined where it had its beginnin 
and ſhall not be inhibited : And then it was objected by Coke, chief 
Juſtice, that the. Statute of 23 H.$. was affirmed by Canon gg, 
And this ſheweth-the agreemcnt of the Civilians with the ſaid $tz 
tute. * And to this Doctor Martin anſ{wercd , that the ſaid Canon 
was made in the vacancy of the Church of Canterbury, for the Sea 
of the Arch-Biſhoprick was thcn void : And alſo he faid, that the 
Arch Biſhop of Canterbwry preſcribes to hold plea of all things, and 
of all perſons in England: And' the Pope hath no power to. make. Ca 
yons againſt the Law, nor againſt any Cuftom or Preſcription 3. and 
for this it ſhall be void , and that ſhall not bind the. Arct»Biſhop 
which is againſt the ſaid Preſcription ; and alſo it ſeems to the Civili- 
ans, 'that the expoſition of the ſaid Statute being the Ecclelialtical 
Statute appertain'd to them : And alſo it was ſaid by them, that this 
detrats from the Arch-biſhops JuriſdiQion againli the Cuſtom of 
the Realm, and every Subje&- hath intereſt in that: And alſo that 
the Biſhop takes notice, that they hold plea of the ſaid cauſe, and 
took no exception, and that made a ſufficient afſent, and amounted to 
a licenſe in Law, avd ſo concludcd that a prohibition ought not to be 
granted in. this Caſe. Coke, chict Juſtice faith, that the Miſchief 
which the Statute of 23 H.8, was-not only to prevent the milchiet 
that thoſe which inhabited in places remote from Loudon, ſhould not 
becited to come to the Court of the Arch-Biſhop, but allo to give to 
them other priviledges, which by the Law they ought to have, that 
is, the Appeal that they loſe by the beginning of the Suit in the Ar» 
chesz for they may*appeal from the Ordinary after the Suit begun 
here to the Arch- Biſhop 3 which benefit is loſt if the ſuit be begun be- 
fore the Arch-Biſhop originally : And for that the inhabitants in Low 
don axe as well within the Miſchief as the body of the AQ of 23 
H.8. And alſo that at the making of the ſaid Canon, the Arch-Br 
ſhop of Canterbury which late was, had the Juriſdiction of the ſame 
then committed unto him, he then being Biſhop of Lowdox ; So that 
upon: the matter he was /Arch-Biſhop of , fo that the uni 
ty of'the Sea of Coanterbwry ſhall not be avoidance of the ſaid Canon, 
and he-agreed.that a Canon. againſt Statute Law, or Common Law; 
or any: Cuſtom, ſhall -not-bind the Subje& 3 and agreed, that fo it 
had been adjudged in this Court, But he denyed that the expoſition 
-of any Statute belonged to the Eccleſiaſtical Court.z for the Statute 
.is meer-temporal, though. it concern ſpiritual things , and it, ſhall 
-be. expounded - accordipg to the Rules of the Common. Law, 201 
W, 
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Edw.4. Keaſirr Caſe :' And fo concludes that this ſuit was agaiolt 
the Statute of: 23 H, 8. For it ought to have its beginning in the 
Court of the: Bi _— London. And this expoſition of the Statute 
is made for the ndent, 94 Canon, which was expreſly made a- 
gainit the Court of Arches, and inflits ſuſpenſion (by the ſpace of 
three months upon the Judges which offend againſt it) from their 
Office, and awatded that Prohibition ſhall be granted, and with that 
agreed Warburtox and Foſter, Jultices : But Walmſley Juſtice was of 
contrary opinion, thatzis, that no Prohibition ſhall be granted by the 
Court of Common Pleas, but in caſe where the Suit is there hanging. 
And this was objected allo by the Civilians, and the opinion ot the 
Judges of the Kings Bench cited to prove it, but Prohibition was 
granted that notwithſtanding. And to the obje&ion that the Arch» 
Biſhop of Canterbxry may have a Conſiſtory in the Diocels of every 
Bithop, this was denyed but only where he was the Popes Legate, and 
then as Legate he (hall have Juriſdiction of all:the Dioceſs-of Englend, 
and it was agreed that there were three ſorts of Legates. Firlt, I. c- 
gates, # Latere, and theſe were Cardinals, which were ſent, 4 Latere 
trom the Pope, The ſecond, a Legate born, and theſe were the Arch- 
Biſhops of Canterbury, Tork and Mentz, &c. And theſe ſaid Legates 
may cite any man out ot any Dioceſs within their Provincial 4 
then there is a Legate gyven, and theſe have Authority by ſpecial 
commithon from the Pope. 


Darington's Caſe. 


Arington's Caſe, was cited before the High Commitſhoners of 

the King, for maintenance of the opinion of Browniſme, and for 
flandering of one Mr, Eland a Miniſter, and alſo of the Judges of 
the Common Law, and was ſentenced, that for the firſt ke ſhould 
make his fubmitſion before the ſaid Commiſſioners, and alſo for 
the ſecond that he ſhould make ſubmiſhon to Mr. Eland, and con- 
fels his offence to him , and pray that he will forgive him; and fo 
for the third alſo, that he ſhould make ſubmiſhon, and that he 
ſhall be committed to priſon until he perform the ſaid ſentence, and 
put in ſecurity that he will not hereafter make a Relaps in any of the 
{aid offences and after he made ſubmiffion for the firſt offence ac- 
cording to the ſentence, and upon complaint to this Court, Habeax 
Corps was awarded to the Keeper of the Priſon, in which he was 
to bring in his Body, with the cauſe of his taking and detaining, and 
he certihed the Cauſes aforeſaid, but not the Submiflion 3 and theſe 
were the cauſes of the taking and detaining of the ſaid Dariugtor , 
and jt was pra ed by Serjeant Nichols, that he might be delivered, 
and Coke chiet Juſtice ſaid , that the Ordinary by the Commor: 
| Þ 2 Law 
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Law. nor by the Statute , D# cinewwfphdle agatie ,, catmor. impriſch 
for any offence, though-it be for Hereſte, :Schilm, or other erroneous 
crime whatſoever, and then {þy,.the- Statute of 5:R% 2.. Chapters, 
2 Statute. It was awarded that Commiſſions ſhould be direQed tothe 
Sheriffs and others, to apprehend, ſuch which-ſhoula be certified by 
the Prelates to be Preachers of the Herehe 3. and. the Favours, 

{aintainers and Abetters, to keep them in ſtrong/Prilan, until-they 
will juſtifie themſelves by the Law of-the holy Churth : But this 
was repealed, by 5 Ed. 6,12, And 1 Eliz-1, And allo by the Statute 
of 2 H. 4, 15. It was ordained that none ſhould preach or write any 
Book. contrary to the Catholick Faith, or determination of holy 
Church, nor (hall-make any Conventicles of ſuch Sccts and wicked 
DoGdrines, nor ſhall favour fuch Preachers: Every Ordinary way 
convent before him any perſon ſuſpect of Herehie, An obſtinate He 
rctick: ſhall be burned in an open place before the people; and this 
Statute was alſo repealcd by 25 H. &. and 1 Elzz. 1, by expreſs 
words: And then by the.Statute of 1 H.7. 4. power 1s-given to all 
Arch- Biſhops , Biſhops, and othcr Ordinaries having Ecclcliaſtical 
Juriſdictions, -to commit Clerks, Prictis, &c. to Ward and Priſon 
tor Adultery, Fornication, Inceſt, or any other flefhly incontinen- 
cy, there to abide for ſuch time as ſhall be thought to their difere 
tions convenient for the quality and quantjty of their Treſpal*, and 
theſe were all the Statutes, which give Authority to the Ordinary 
to impriſon any man. AnJ1 when the Statute of 1 E!:z. 1. repealed 
the hirlii two Statutes of 5 R. 2.5. and 2 H. 4.15. It was not the 
intent that thoſe offences ſhould be unpuniſhed , but the Queen 
would. not leave1and truſt the Biſhvp, which was but-a man , aud 
when he.is made Biſhop cannot be removed with fuch gencral and 
uncontroulable Power agd Authority 3 and for that this Power aud 
Authority was transferred by the (aid Statute of xz Efiz 1. to high 
Commithuners, which the Queen might countermand at her pleas 
ſurc, and appoint new., and ſo it was transferred from one to mas 
ny, and this Statute did.not intend to give other Authority to high 
Commiſſioners to impriſon any man, which the Ordinary himlelf 
had not before the making of the Statute of 1 Eliz. 1. And it was not 
the intent,of the makers of.the ſaid Statute and Act ot-1 E1:s. toalter 
any Laws, but-to transfer the power of one to others; and it was 
rE{olved,. that.for. working upon Holy days, the party (hall not be 
puniſhed. before the, high Commithoners , in Reimores Caſe; and it 
was allo reſolved in Symſones Caſe, by the Lord Anderſon, chict Ju- 
fiicc of the Common Pleas, and Glanvile, they then being Juſtices of 
Ailze in the fame place, that a Purſivant came with a Warrant of the 
bigh Commithoners to attach one by his Body for Adultcry, in 2lay 
* Quaus houſe, and was flain,with great deliberation and conference = 
Wil 
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with thepther Judges, [that ; that wo 99 Murder, but-Man-flangh-: 
m— bot atfach the bg y.,of .auy man, bur ought to. 
proceed þy citation; and Excommuanication z! But, if was agaerd. that 
they might impriſow'for Browniſme, torthat was Hereſie, belides he 
maintain'd that if the King do not govern his Subjects as he Qught, that 
his Subje&ts may and ought to depoſe him, and other.ſuch abominar 
ble opinions z and farther, that be might foe for that,and he laid that, 
one Elyas, Brown, was hanged for that .in.thetime of the Jali Queen, 
a2nd-for that, that it doth not appear by the return that Darington hath 
bimſelf conformed, they would not deliver. him, for. they ought to. 
give credit to the return, according to 9 H. 6.45. bc it true or:not3 
and if it be not true, the party may have his action againſt the Officer 
which doth jt,and it was adjudged in Fwller's Cafe in the:Kings Bench, 
that the high Commiſſioners may impriſon and impoſe a Fine for He- 
relie and Schiſm 3 and jt was allo reſolved that Polygamy. before the 
Statute of the 3 of King James, was-puniſhable before the high Comes 
milhonersz for this was an. hcinous crime, otherwiſe the Statnte 
would not have made it Felony, and he faid that it was agreed in 
the time of ' the laſt Queen Elizabeth, that the, high Commiilh; 
oners ſhould not meddle with any, thing but only thoſe five, that 
is, Herelic, Schiſm, Polygamy, Inceſt:'and Recuſancy, and with- no 
othess.z and it was moved that a Writ, De cautione admittenda lieth, 
for that they would not allow of the ſubmilhons. And the Juſtices 
would conſider. of that, and. the Priſoncywas remanded, and it was 
adjourned, 

And at an other day it was moved by Nichols Sergeant, that ths 
ligh Commilhoners ſuppoſed, for that, that, the Statute of 5 Elie. 
gives Authority to the Queen, and: to her Heirs and Succeſſors, te 
grant Commilhon to Vilit, Reform, Redrefs, Order, CorreR&t and 
Amend all. Errors, Hereſtes, Schiſms, Abuſcs, Offences, Contempts, 
and -Enormities whatſoever 3 and. that. the Commillioners (may.cxc- 
cute all the premiſſes according to the Tenure, and: effet+of; the 
ſaid Letters-patents, that by. that, ghey might, fine and- impriſon at 
their pleaſure, But Coke chict Juſtice ſaid, that it appears by the 
preamble of the faid Statute, that after the Statute was in the 25 
year of. the Reign of King Henry the 8, by which the ancient Juw- 
riſdictions, Authorities, Superioritics and, Prcheminences, were us 
vited or reſtored to the Crown, and by the means of the (ajd Sta» 
tute, his Subjects. were continually, kept in good; order, and were 
disburthened of divers great and intolcrable charges and . exactions, 
betore that time unlawfully taken and cxacted, until ſuch time: as the 
ſaid Statute of 25 H.8. was repcaled gy the Statute of 1. and 2. 
of Philip and. Mary,, which ſaid. Statute of 1. and 2. of Philip; and 
Mary, ſhould be repealed ang , void, :-by,'which ;it appears, that 
| the 
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- theRihgs $dbjeds, [ wertpricronffy burthened with grievous mid in. 

o—_—_ exacqion toi in this time of uſurped power 
of the Pope, doth not'challenge that he night Cominit; 6t Impti. 
ſon, or Fine in any caſe, but-in the caſes eſpecially mentioned in the 
laſt Caſe aforeſaid , and for that all the uſurped power was annexe4 
to the Imperial Crown, the which he called the clanfe of annexing ; 
the ſecond was the clauſe of deputation; 'and tis was the cliniſe of 
the Statute, by which the Queen hi#eh-power to grant Coititnillion 
to ſuch perſons being natural born Sbjects, as her Majelty, her Heir 
or Succefſors ſhall think fit, to Exerciſe, We and Exccute, under her 
Majeſty, all manner of Juriſdictions, Priviledges and Prehieminences, 
in any wiſe touching, or concerning any ſpiritual Juriſdiction in af 
her Majeſtics Dominions; and to Viſit, Reform; Redreſs, Order, Cor. 
.xe& and amend all ſach Errors, Herefies , Schilms, "Abuſes, Of. 
' fences, Conternpts and Enormities 'whatſoever, which by any man. 
ner of Spiritual or Ecclefraſtcal Power, Authority, or Juri{di&ions,can 
or may be lawfully Reformed, Ordered, Redreſſed, Corrected, Re. 
ſtrained or amended : And the third he called the Clauſe of Exe. 


cution, by which Power and Authirity is given to the Commiſ- 


tioners to Exerciſe , We , and Execute all the premiſſes according 
to the Tenure and effe& of thefaid Letters- Patents. And it feems 
it was not the intention of the Statute, to give any power to the Tom. 
miſhoners, which was not given to the Queen by this Statute, for 
the clauſe ot deputation ſhall not be more ample than the clauſe 
of annexion, and then the clauſe of Execution refers to the firſt two 
clauſes, as it 'appears by the words of that (that is) to uſe and 
execute all the Premiſſes according to the{aid Letters-Patents, and 


the premiſſes are expounded by the firſt clauſes , that is, Errors, _ 


Hereſies, Schiſms, &c. And the faid Letters Patents, refer all Let- 
ters-Patents before mentioned., where the perſons are appointed 
to be natural born Subje&s, and the material manner of Jutif- 
diions, Priviledges, and ' Preheminences, Eccleſiaſtical, Spirittul, 
and to Viſit, Retorm, Order, Redreſs,, Corre& 'and Amend al! 
{ſuch Errors, Herelies, &e, Which by any manner of Spiritual or 
Ecclchiaftical Power, Authority -or Juriſdiction, can or may law- 
tully be Reformed, Redrefled, Ordered , Corrected , Reſtrained or 
Amended, '&c. So that it cannot be intended that they may pro 
-cecd in any other form , but'only' according to the Ecclelialtical 
Power and JuriſdiQion, and no other , for otherwiſe they may 
Fine, Impriſon , and Ranſome any man at their pleaſures, which 
was never intended by the Makers of the faid ' Statute. But on- 
ly to transfer the Power ad Authority , which at that time ws 
in the Biſhops , which ' then were Papiſts to the High Commit- 
honers z/ the which the 'King- may alter at his pleature , and 8 

he 
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he. cangot: the. Bilbops , {gs they , are not diſplaceable after their 
conlecpakippy ebrr7 bibs 3odte , ba SOAR | 


»* 09745 T51Y LY ET | 
Michaelmas, & Jcokz, 1610. in the Common Pleag. 

| Man wascited before the High Commillioners for Polygamy, High Com- 
A which was agreed to be a cauſe examinable and punithable T9” 
there; And upon examination of the Cauſe, the Dcfendent was acquit, 
and yet he was cenſured to pay colis, though that he. was acquitted 
of the Crime: And this Court was moved tor a Prohibition, and it 
was denied; for they may hold Ptea ot the Principal,and then Prohibi- 
tion (hall not be granted for theacceſſary : And the Lord Coke (aid, 
that they have jult cauſe of lawfulneſs of puniſhing the affence, 
though they have not juſt cauſe of the Deed, and peradventure it was 
very ſuſpicious that he was guilty, and tor that he hath only God tor: 
his xevenger. 

Parker*s Caſe. > 


"Hree were cited to appear in the Court at Chefter. for Tenths, Probivition. 
. and treble damages demanded : And alſo in the Libel it is ſug- 
geſted, that the Land is barren, and very unfruittul, and Prohibition Joynt Pro- 


was awarded againſt thoſe joyntly ; and yet it was agrecd, thatthey _ - 
aught to count upon the Prohibition ſeverally. C24 nts 


Penn's Caſe. 


P*" Parſon of Ryton in the County of Warwick, fucd for Tithes ey 
in the Eccleſiaſtical Court before the Ordinary, and the Defen- $rarure of 
dent here pleads that the ſame Parſon was preſented upon a Simoni- —— 
cal contraQ, and for that his Preſentation, Admillion, and Inſticuti- of 31 £12. 
on were void, by the Statute of 31 Eliz. And the Simony was for 
that, that jt was agreed between the faid.Parſon and another man, 
that was Brother to the Biſhop of Lichfield and Coventry, who was 
Patron of the ſame Church; That if he ſhould procure three ſevcral 
grants of three ſeveral next avoidances, to them ſeverally granted , 
to ſurrender their ſaid ſeveral grants, and procure the ſaid Biſhop to 
preſent him when the Church became void (that bcing then full of 
an old Parſon being deadly lick): that he would make to him a Leaſe 
ed of the Tithes of his ReGorxy ; And the brother of the ſaid | 

iſhop procured the ſaid Grantces to ſurrender their ſeveral grants 
accordingly (the Church being then full.) And alſo after when the 
Church became void, he procured the faid Biſhop to preſcut him ac- 
cording to the firſt contraR, and then the ſaid Peru made a Leaſe to 
him of the Tenths, and after ſucd others, of his Neighbouss, in the 

a Spiritual 


Hurrey #g4isft Boyer. Part'ff. 
ſpiritual Court for Tiches, who pleaded the ſaid Simonidcal contra 
and here Nichols Serjeant ſuggeſted , that the Judges Ecclſiafticy 
would not allow of: this Plea there, but the Court would not give 
credit*to this ſuggeſtion 3 but ſaid; That it the Eccleſiaſtical Court 
wake expoſition of the Statute of 31 H. 8. againſt the intent of it, 
that then they would grant a Prohibition,” or it they ſhould in yeriy 
devy'to allow'of this Plea'; and for that adviſed him that his Client 
might offer this Plea another time to-them ,/ and it they denyed to 
grant that, they would grant a Prohibition. 0: "tis 
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Prokibiton F'N Prohibition awarded in the Spiritual Court for Ray 6f a Sujt 
A thend, there for Tithes of Lands; which were' the poſſcthons of the Ho. 
32 1.3. for ſpital of S.' John of- Jerufu/em , upon ſuggeſtion that the Prior ofthe 
ep 4 faid diſſolved houſe of S. Jobs had this priviledge from Kome, which 


nobira! of was by divers Camncils and Canons.3 that is, that the Lands of their 
Ms /m  Predeceſſors, which by their own hands and coſts they did Till, | 
were tied to pay no Tithes, and then by the Statnre et ';1H.'$, Fl 
18. of difſoJutions which was pleaded, but agreed that-rhis Hoſpital 
was not diſſolved by this Ac;* but by a ſpecial Act 'made, 32 H.$, 
chapter 24. By which their Corporation and Order was diſſolved, 
and their Poſſethions given tothe King, with all the Prtviledges ant 
Immunities belonging to that, and the King granted that to the Plains 
titin the Prohibition 3 and if he ſhould hold chem diſcharged ct pay- 
ment of Tithcs, was the gueltion 3 it was urged by Harris Scrzeant, 
that this Immunity was annexed to the Corporation's the Prior ul 
his Brethren of the ſaid Hoſpital , and that that was determined 
by the diſſolution of the ſaid Hoſpital , and doth not come to the 
King z. and hefaith, that ſo it hath becn adjudged in the Kings Bench, 
againſt the Book of 1o Eliz, Dyer 277.'60, 2. Coke the Biſhop of 
IW mcbeſter's Caſe 14. B; 'and the Arch-Biſhop of Cayterbury's Cal 
47: B. and 18 Fliz, Dyer 349. 16. And he (aid, that it was not give) 
to the King by the Statnte of 3 t H. 8; of difſolucions, tor that wasgj- 
ven by At of Parliament; and this was'not intended by the Starite 
of 31 H. 8. as it appears by the Arch-Biſhop of Canterbury's Cale: 
Nicho!s Serjxant argued to the contrary :,' And he cited a Canon 
made-by the Councit'oP Mag.” and another made by Innocent 'tii: 
Third, in the year 42 1%%and divers others, and alſp the Sratutt of 
2 Hen. 4. 4. and'7 Hen, $.'6. And he taid that the' Pope had: Autho- 
rity amongſt ſpiritual men, atid might grant to then freedoms of (pt: 
cial things z and he ſaith, kc if Land'be diſcharged of payment of 
Tithes by prtſcriprion'of mit: Tithirg, and this Land cane to che King, 
yctthispriviledge A ind aff he'nrged, that thoſe priviledg?s 
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Statute of 3x H. $., Of diſſolutions , by which all Hoſpitals , as 


well diſſolved, loſt, ſurrendred, granted, or, &c. to the King , as 


thoſe Hoſpitals which ſhould be diſſolved, loſt, &e. And by this 
the Poſſelſions, Lands, &e, are given to the King in the ſame plighe 
and caſe, as they were in the hands of the Hoſpitallers . them- 
ſolves3 and he affirmed the Book of 10 Eliz. Dyer 277. 60. to be 
good Law 3 and the Arch-biſhop of Canterbury's Cale 2 Coke 47, 5, 
and the Biſhop of Wineheſter's Caſe 44.6. and 18 Eliz. Dyer 349.16. 
and alſo the words of the Statute of 32 H. $.24. gives tp the King, 
not only the Mannors, Houſes, &c. but alſo all Liberties, Franchiſcs, 
and Priviledges, of ' what natures, names, or qualities foever they 
be, appertaining or belonging to the ſaid Religion, or the Profeſſors 
thereof, by which he intends that this fredom to be diſcharged of 
Tithcs, and ſo concludes that the Prohibition ſhall Rand, fee the reſt 
after Eaſter 9 Jacobi, _ 


Forde againſt Pomroy- 


L's a Prohibition the Caſe was this : -An unmarried woman 
being, Proprietor of 2 Parſonage, took to ar Husband ; a Pa- 
riihoner within the Pariſh , ſet forth and divided his Tithes, and 
thoſe immediately took back, and the Husband alone ſued for the 
treble value, according to the Statute of the 2 Edw. 6. and two 
points were moved, Firſt, if that were a ſetting forth within the 
Statute , and by the Court that it was not, and ſo hath been ad- 
judged in 43 and 45 of Eliz, and 1 Facobi.' If the Husband may 
ſue tor the treble value without naming Ris Witte, and to that the 
Court would be adviſed, for though, that the Husband may ſue 
fone where a thing is- perſonal, for which he ſneth, as the Books 
of 4 Edwv. 4. 31. 7 E4w. 4.6. 15 Edw. 4.5, and 11. are; yct where 
the Statute faith , that- the Proprietor- ſhall'have ſuit for the not 
ſetting torth, &'c. - The Husband is not *intended Proprietor as the 
Statute intends, but the Wife , and for' that the Wife ought to 
joyn ; SCemore, 


Wagginer and Wood, Paſche 8 Jacobi, in the Kings Bench, 


V7 46 lucd, IVood in. the Court of Requeſis for that , that 
ood had 'eſftopped his way 3 and in the Bill of complaint , 
there was no expreſs bf the place, the County, nor to what place the 
way did lead , and for 'that it was dcmuzrced to the Bill there, 
And notwithſtanding they ordered the 2 Mere Wad to an{wer,, 


_ and the Attorney came and moved the Cu.;zt for a Frokibition., 
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Admiralty. 


Gfover and Wendham. Part NI, 


and it was granted to-him, for they could not determine the right 
of a way. 
; 


Glover and Wendham. 


Endyn of Grayes Inn, moved the Court for a Prohibition, and 
the Caſe was this: A man dwelling in a Pariſh, that is, Dale, 
hath Land in his occupation in the Pariſh of Sale, the Wardens of 
the Church of the Pariſh of Sale, and other the Pariſhioners there 
makea Tax , for the reparation of the Church, for Church Orna. 
ments, and for Sextons wages, amounting to the ſum of 23 1, and 
the Tax of the Church being deducted, cometh but to 3 /, only, 
And now the Forreigner which dwells in Dale, is ſued in the Court 
Chriſtian, by the Wardens of the Church of Sale, for his part of 
the Tax 3 and he prays Prohibition : And Hendyn faith he well 
greed the Caſe of Fefferies 5. Coke, that he ſhould be charged, if this 
Tax had been for the reparation of the Church only: for this is in 
nature real. But when that is joyned with other things, which are 
in nature perſonal ; as Ornaments of the Church, or Sextons Wages, 
with which, as it ſcems, he is not chargeable, then Prohibition lies 
for all; Flemming chiet Juſtice : and Williams Juſtice , thought ft 
that he ſhould not have a Prohibition ; for as well the reparations of 
the Church as the Ornaments gf that, are meerly ſpiritual , with 
which this Court hath nothing to doz and Flemming ſaid, that ſuch 
Tax is not any charge iſſuing out of Land as a Rent, but every per- 
ſon is taxed according to the value of the Land, but Telvertoy and 
Fenner to the contrary, that a Prohibition did lye;, for the fame 
diverſity which had been conceived at the Bar; and alſo they faid, 
that he which dwells in another Pariſh doth not intend to have be 
nefit by. the Ornaments of the Church, or for the Sextons Wages, 
and. for that' it was agreed by all, by the ohiet Juſtice , Williams 
and the others, that if Tax be made for the reparation of Seats 
of the. Church, that a Forreigner ſhall not be taxed for that , be 
cauſe he hath no benefit by them in particular , and the Court 
wpuld adviſe, 


Michaelmas, 8 Jacobi, in banco Regis, 


He7 Telverton moved the Court for a Prohibition to the Admi- 
ralty Court: And the Caſe was, there wag a bargain made be- 
tween two Merchants in France; and for not performance of this bar 
gain, one libelled againſt the other in the Admiralty Court, And up» 
on the Libet it appeared that the bargain was made in Marcelis in 
France, and fo not upon the deep Sea 3 and by conſequence the Cour 
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Part NT. Weſton's Caſe. It 


of Admiralty had nothing todo with it z and Flemming chief Juſtice 

would not grant Prohibition 3 for —_ the Admiralty Court hath 

nothing to do with this matter, yet inſomuch as this Court cannot 

hold Plea of that (the contra& being made in France) no Prohibi- 

tion 3 but Telverton and Wiliams , Juſtices to the contrary; for the 

bargain may be ſuppoſed to be made at Marce!lis in Kent , or Nor- 

folk, or other County within England, and fo triable before us : and — _ 
it was ſaid, that there were many precedents to'that purpoſe, and day Tues. 
given to ſearch for them. Note, upon a motion of a Prohibition 3 

that if a Parſon contra with me by word, for keeping back my own 

Tithes for three or four years; this is a good bargain by way of Re- 

tainer 3 and if he ſue me for my Tithes in the Eccleſiaſtical Court, I 

ſhall have a Prohibition upon this Compoſition. But it he grant to 

me the Tithes of another, though it be but for a year, this is not good, : 
unleſs it be by Deed, ſee afterwards. 


Welton's Caſe. P 


A Merchant hath a Ship taken by a Spaniard, being Enemy, and Admiralty. 
a month after an Engliſh Merchant with a Ship called little 
Richard, retakes it from the Spaniard, and the owner of the Ship 

ſueth for that in the Admiralty Court, And Prohibition was grant» 

ed, becauſe the Ship was gained by Battle of an Enemy, and neither 

the King nor the Admiral , nor the parties to whom the property 

was before ſhall have that, according to 7 Ed 4.14. See 2 and 3 Philip 

and Mary, Dyer 128, b. | 


Michaelmas, 8 Jacobi, 1610. in the Kings Bench. 


A Man ſues an Executor for a Legacy in the Spiritural Court, Prohibition, 
where the Exccutor becometh bound by his Deed Obligatory 

tothe party, to pay that at a certain day, before which this ſuit was 

begun in the Spiritual Court; and the Executor moved for a Prob+ 

bition, and it was granted, for the Legacy is extin& : but by Williams, 

it the Bond had been made to a ranger, the Legacy is not extin&, 

Fenner {cemed that was ſo, 


Hillary, 1610, 8 Jacobi, in the Kings Bench. 


Robotham 4rd Trevor. 


I? Biſhop of Landaff granted the Office of his Chancellor-ſhip eroby 
to DoQor Trevor, and one Griffn, to be exerciſed by them, ei- cuſſed in 
CH ther 


right of Of- 
fi. ec. 


Prohibition. 


Robatham «rd Trevor. Part It. 
thet joyntly or ſeverally : and it was informed by! Serjeant Nichol, 


that Dr. Trevor for 350 1. releaſed all his-right in the ſaid Office to 
Griffin, ſo that Griffin was the (ole Officer, and atter dyed : and that 
after that the Biſhop granted the ſame Ofhce to one Robotham, beinga 
PraQitioner in the Civil Law for his lite :. And that Door Tres 


ſurmiting, that he himſelf was the ſole Officer by {urv ivorthip, made 


| Doctor' Lloyd his Subſtitute to'exccute the faid Office tor him,and for 


that, that he was diſturbed: by Rohotham, the ſaid Door Trevor heir 
Subftitare to the Judge of the Archcs, grantcd an Inhibition to inhj, 
bice the ſaid Robotham for the executing of the ſaid Office, and the 
Libel contains, That one Robotham hindcred and difturbed Door 
Lloyd, ſo that he could not execute the (aid Ofhce. And againkizthis 
procceding, in the Arches, a Prohibition was praycd, and day W25 gi 
ven to: Do&or Trevor to ſhew cauſe for why it ſhould not be grant. 
cd : Ard they urgcd that the Ofhce was ſpiritual , and tor that the 
diſcuſling «t the Right of that appertaincth to the Ecclclialtica] 
Courts : But all the Judges agreed, That though the Oftice was pj. 
cual, to the cxcrcifing of that, yet to the Right 1t was Temporal, 
and ſhall be tricd at the Common Law, for the party hath a Free. 
hold in this: Sce 4 and 5 of Phil. ard Mary, Dyer 152. 9. Hum 
Caſe, four the Office of the Regiſter in the Admiralty, and an Afle 
brovght for that : And fo the chief Juſtice faith, which was ad- 
judged in the Kings Bcnch, for Office of the Regiſter to the Biſhop 
of Norwich, between Skinner and Mynga , which ought to be trycd 
at the Common Law. , And ſo Blackleeches Caſe, as Warberton ſaith, 
im this Court for the Office of Chancellor to the Biſhop of Glouceſter, 
which was all one with the principal Caſe. And they ſaid that the 
Office of Chancellor is within the Statute of Edw, 6, tor buying cf 
Offices. And Warbertox alſo cited the Caſe of 22 H. 6, where Aicn 
upon the Caſe was maintained, for not maintaining of a Chaplain of 
the Chamber in the private Chappel of the Plaintiff very well, though 
it was ſpiritual, for the Plaintiff hath inheritance in that, Put it it 
had been a parochial-Church, otherwiſe it ſhall be for the infinitencls 
of the Suits, for then every Pariſhioner may have his Action. And 
(ſo in manner of Tithing. the preſcription is temporal, and this isthe 
cauſe which (hall be tricd at the Common Law, and Prohibition was 
grantcd according to the hift Rule, 


Hillary 8 Jacobi, i# the Common Bench. 


N Attorney of the Kings Bench was ſucd in the Arches for a Le+ 
gacy, being Executor, as it ſeems, and it was urgcd that he in- 
babited ip the Diocels of Peterborough ; And for that, that he a 
ere 


| Part IT: Governowrs of Trinity-houſe ag4inft Boreman. 13 


here remaining in Londox in the Term time, he was ſued here, and 
upon that a Prohibition was prayed, and it was granted according]y ; 
For as the Lord Coke ſaid, Though that he were rFmaining here, yer 
ke was Reſident and dwelling within the Juriſdiction of the Biſhop of 
Peterborough, and be (aid thatit one Lawyer cometh and remaineth 
during the Term in an Inn of Court, or one Attorney in an Inn of 
Chancery 3 but dwellcth in the Country in anuther Dioccſs, he (hall 
not be ſued in the Arches, 


Maier, Brothers and Governours of Trinity Houſe acainit 
Boreman. 


He Maſter, Brothcrs and Governours of Trinity-houſe ſuc in the Adniralty 
Admiralty Court one Boreman, for that, that where Queen Fli- $7 92's 
zabeth by her Letters-patents undcr the Great Seal of England, beare Ballatt, 
ing date the 36 year of her Reign, had granted to them the bal- 
laſting of all Ships within the Bridge of Loxdon and the Sea, and that 
no Ship ſhall take any ballaſt of any other but of them : And for that, 
that the ſaid Boreman had received Ballalt of another within the 
place aforeſaid, he was ſued in the Admiralty Court, And upon 
that Probibition was prayed 3 and day bcivg, given to hear. both pare 
tics, the Maſter of Trinity bouſe came into the Court, and the 
Jadges demanded of him for what cnd the ſaid Suit was there begun, 
if it were to have the Defendext in Priſon, or to have recompcence, or 
for other purpoſe. But he could not give.any an{wer to that ; and 
upon that the Judges ſaying, that rhe place being alledged to be at 
Ratcliff, is within the body of the County without quetiion, and for 
that, for the place, ſhall be tricd at the common Law. Sccondly, the 
Great Seal and Letters-patents of the King ſhall be expounded ac- 
cording to the courſe of the common Law, and the Admiralty can- 
not puniſh by Impriſonment, pecuniary punithment, nor- otherwiſe, 
Thirdly, the Lerters-patents are void, for, for that one charge is 
raiſed upon the Subject for the private gain of this private houſe ; for 
they would not Ballaſt any Ship under 2 4. for every Tan of Ballaſt : 
But if the Letters-patents had been made for publick good, perad- 
venture they had been good, but a Probibition was granted, Note, 
that the ſaid Boreman was a Dutch-man, and his two Ships were arreſt- 
ed and ftaycd by the Admirals Warrant out of the (aid Court, fo that 
he was entorced to find Surctics to anſwer to the faid. Suit, before he 
could. have his Ships at libcrty, 
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Part It, 


Huntley 4g4i»ſt Cage. 


FA Emry Huntley was Plaintiff in the High Commiſſhon Court againſt 

Mary Clifford Widow Defendent , Huntley pretends that he 
was contra&ted to the Defendent, and upon that complains to the 
high Court of Commitlioners, and that ſhe would marry her (elf tg 
Cage, and upon that the Arch- Biſhop then did grant a Warrant to a 
Purſivant to attach Cage, and the ſaid Mary Clifford , and upon that 
they were arreſted by force of the ſaid Warrant, and upon that they 
were committed to Priſon, and being impriſoned , an obligation of 
2c00 1. was taken by the ſaid Commitlioners of. the ſaid Mary Clif. 
ford, by which ſhe was bound to the King with condition, that ſhe 
ſhould not marry her (elf, nor contra to any other, until the ſame 
ſuit was determined in the ſame Court, and alſo to appear before the 
Judges of the Arches within nine dayes , after notice of that gi- 
VEN, 

And then being dwelling in Holborn, after that Sir Wiliau Arm. 
flrodder obtained the ſaid obligation of the King, pretending that 
that was forfeited 3 for that, that the ſaid Mary Clifford had mar- 
ried her ſelf to Cage, before that the ſaid ſuit was ended and deter- 
mined, And upon that the ſaid Mary Clifford was another time ci- 
ted before the high Commithoners, and a ſuit was there promoted a» 
gainſt her ( Ex officio)by Serle the Kings Proor,who allo had the gth. 
part of all fines and forfcitures which grew to the King by reaſon 
of the Ecclcliaſtical Courts z and then was articled againſt her 3 firſt, 
that ſhe was marricd or contractcd to Cage, and to that ſhe 16+ 
tulcd to anſwer, for that , that it was the dire& queſtion upon 
which the torfciture of the Bond depended, and then this Article was 
reterred to ſome Doctors, who upon conlideration ſeemed that the 
Article ought to. be retormed , and upon that the Article was 
made that the lived fingle and unmarried in a houſe with the faid 
Cage, which was as much as the firſt, for ſhe could not make any 
dircd an{wer to that, without diſcovering whether the Bond were 
fortcited or not, and upon all this matter, a Prohibition was prayed 
to the high commiſſion Court, for the ſaid Mary Clifford, © And 
all the Juſticesz that is, Cove chief Juſtice, Walmſley , Warburtox 
and Foſter agreed that the Obligation was void, for that it was ta- 
ken by dure(s of impriſonment, for they can not impriſon any. 
Secondly, that they ought not to examine any man upon his oath, 
to make him to betray himſelf, and to incur any penalty pecuniary 
or corporal, and Foſter cited a Judgement in the Exchequer in Ralph 
Bowes Cale, where an Engliſh Bill was exhibited againſt one for 
bringing into Evgland Cards without licenſe, and one which had 4 
Mono» 


Part I. Huntley againſt Cage. 


Monopoly upon that exhibited the ſaid Bill, and upon that the De- 
ſendent demurred in Law upon that, and it was agreed that the De- 
fendent ſhall not be compelled to anſwer to that upon Oath, for 
that , that he had then incurred the danger of a penal Statute. 
Thirdly, that they cannot take any Obligation, by which a man ſhall 
be bound to appear in another Court, but only in the Court where 
the Obligation is taken, no more than the Judges of this Court may 
take Obligation of any man to appear bc<tore the Council in the 
North: And Walmeſſey allo ſeemed, that thele higin Commilhoners 
ought to meddle only with things of the moli high nature, and not 
of things which concern Matrimony, and the ordinary Juriſdiction, 
and Coke ſaid that the high Commithoners cannot mcddle with any 
Civil Cauſes betwixt party and party, as keeping back Tithes, or not 
payment of a Legacy, and lawfulneſs of Marriage , but the cauſcs 
with which they intermeddle ought to be crimina], for otherwiſc 
they diſſolve all ordinary Juriſdiction, and by their ſentence every 
man ſhall be concluded, for he cannot appeal nor have any other rc- 
medy, and alfo he ſaid that in Civil Cauſes, the high Commithoners 
cannot ſend a Purſivant to arreſt any man by his Body, for that 
was adjudged in Hwmpton's Caſe, 42 Eliz, by Anderſon and his 
companion, Judges in the Circuit in the County of Northampton, 
with conference had with all the Judges in England, where the Caſe 
was, a Purſivant having a Warrant to arreſt the body. of one for In- 
continency, and to have him before the high Commithoners, and a 
Conſtable came in aid of the faid Purlivant in Exccution of his War- 
rant, and was ſlain, and was adjuged as before, that it was no 
Murder, and the reaſon was for that, that the high Commitlhoners 
. cannot award any Warrant or Procels to arreſt the Body of any man, 
but if the Warrant had been lawfully awarded, it was agreed that it 
ſhould be Murder, but as this caſe was, it was reſolved to be but 
Maneſlaughter 3 and alſo he faid they cannot take in Civil Cauſes, 
where they have no Juriſdiction, but in criminal Cauſes where they 
have JuriſdiQion, it ſeems they may take Obligation as the Caſe 1c> 
quires. 

But he would not diſpute that, nor affirm or diſafirm it, but as 
the principal Caſe was, the Obligation was made by Durcſs, and ſo it 
may be avoided, and alſo he ſeemed that they could not examine any 
lay man upon his Oath , But in cauſes Matrimonial and Tettamen= 
tary, and he ſaid ſo was the common Law before the making of 
that Statute of Articulis cleri, as it appears by a Canon made by 
Ottamon, which was a Legate & latere from the Pope in the 22 H.3. 
and Canonical, by which is recited, that where ſuch as were drawn 
in length, becauſe that lay men were examined upon their Oaths, and 
therefore it was provided that lay men ſhould be examined upon =_ 
Oaths, 


x6 Symonds agzinſt Green. Part It 


Oaths, although it did not concern cauſes Teſtamentary nor Matri. 
monial , the cuſtom of England to the contrary thereof notwithe 
ſtanding : See Fitzherberts Natnra brevium 41. a. Cromptons Juſtice of 
Peace, fol. 59 b. Regiſter 36 b. and Hyndes Caſe 18 Eliz, or the 
Margin in Scrogs Caſe, Dyer 175. b. So alſo Lamberts Juſtice of Peace, 
that thoſe things are to be given in charge by the Jultices of Aﬀſize, 
and Coke faith that the Writ in the Regiſter was tramed before the 
Statute of Articuli cleri. And alſo he cited one Lees Caſe, who was 
committed for hearing of a Maſs, and refuſed to be examined upon 
that upon his Oath, and had a Prohibition, and fo he agreed thatx 
Prohibition ſhould be granted, and upon that it was awarded ac. 
cording]y. 

Notc that a Prohibition was granted to the high Commiſſion 
Court, for that, that they examined the lawtulneſs -of a Mart. 
age. 


Symonds againſt Green. 


Hick Com N Ote one Suit was before the high Commilſhones , and fixteen 
were brought by Purſivants betore them, tor that, that they 
- omg mar- were preſent at a Clandefitine Marriage, and it was urged, that this 
was not to be puniſhed, by any inferiour Ordinary, in any of their 
Conligorics; tor the contra was made in the Dioceſs of the Bj. 
fhop of Wourcejter, and the Marriage in the Dioccls of Gloxcefter, and 
the Prielt which married them, inhabited in the Dioccſs of Oxford, 
And yct Prohibition was awardcd, and the Juſtices were of the opini- 
on, that every of them, for which the Purſivant was ſent, might have 
an Action of talſe impriſonment againſt him, tor they cannot uſe a 
ny othcr Proccls but citation only, 


MitlionClane 


Admiral Court. 


nay T Ote that it* was urged by Hargton, that the intent of the Stx 
oi Pp 3 Ir * . . . 
thiaz do1e tute of 13 R. 2. chapter 5. was not to Inhibite the Admi- 


deyond fag ral Court, to hold Plca of any thing made beyond Sea, but only 
tried, Of things wade within the Realm , which pertains to the com- 
mon Law; and it isnot in prejudice of the King or common Law, if 

he hold Plca over the Seaz and that this was the intent of the Sta- 

tute appcars by the preamble, But to this Coke ſaith, that the Ot- 

hce ot the Admiral was an ancient Othce, though it hath been 
ctherwiſe conceived by ſome, tor he hath ſeen Records and Libels, 

and proceedings in the time of King John, where he was called 

Marins Anglie, in the time of Edw.3. And alfo he ſaid that the words 

of the Statute are in the Negative; that is, that the Admital, nor 

his Deputy, do not mcddle from hencctorth of any thing 4 rs 
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Part IT: Admiral Court, 


within the Realm, but only things done upon the Sea; and he faid 
that it was adjudged in one Wrights Caſe, thtt a thing made at Con- 
flentinople (hall not be tried in the Admiralty, for it ought to be made 
upon the decp Sea, otherwiſe they ſhall hold no trial of that : See 48 
or 50, of Ed. 3. 2 Ed. 2, F, obligation, and if a man be ſlain or mur- 
thered beyond Sca,the offender ſhall not be puniſhed in the Ad miralty : 
Walmeſley and Warburton Juſtices agree, that if a thing be done be- 
yond the Sea, and may be tried by the common Law, there the Admis» 
ral Court ſhall have no JuriſdiQion. But if an Obligation bears date 
beyond Sea, or be fo local that it cannot be tried by the common Law 
there, if the Admiral hold Plea of that, Prohibition ſhall not be award- 
<, for it is not to the prejudice of the King, nor of the common Law. 
But if the party can have his remedy by the common Law, the com- 
mon Law (hall be preferred. And it at the common Law one matter 
comes in queſtion upon a conveyance, or other Inſtrument made be- 
yond Sea : according to the courſe of the civil Law, or other Law of 
the Nations where it was made the Judges ought to conſult with 
the Civilians or others which are expert in the ſame Law z and accord- 
ingto their information, give Judgement, though that it be made in 
ſuch form,that the common Law cannot make any conſtruQion of it. 


Michaelmas 8 Jacobi 1610. in the common Benth, 


þ a Parſon agree and contradt with me,thatT ſhall keep back my own agreenent 
Tithes, if that be made after that I have ſown my Corn,and tor the by word to 
ame year only, this (hall be good : And if the Parſon ſuc in the *Spi- — da 


ritual Conrt for the Tithes, I ſhall have a Prohibition , but if it be 
for morc: years than one or before the Corn be ſowed. this (ſhall not 
be good, by Coke and Fygjter againſt Warburton, and Coke (aid it was ad- 
judged in the Kings Bench in Parſon Boothes Caſe, that a contra made 
with a Parichioner for keeping back of his Tithes for {o many years as 
he (hall be Parſon, was not good, and ſo it was Wellowes Caſe here 


alſo, but it was agreed by them all, that ſuch a contra or agreement 


for the Tithes of any other was void, but only of the party himſelf, 
which was party to agreement, and that ought to be made by way of 
keeping them back, See before, Eaſter $ of James: See 20 H,6, and 
the 21 H. 7. 21.6. 


Paſche 1611. '9 Jacobi in the Common Bench, 


He queſtion was upon a motion to have a Prohibition to the Pre 
ſident and Council of Wales, it that ſhall be granted without a- 
Ction hanging : And/Coke chic JaRtice (aid, that the Record of the 
Book of 38 H,6, agreed with the Report, and is witnels, Fobn Prifott, 
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and 2 E4, 4. is adjudged in the point; but yet he adviſcd that there (hall 
be information. Walmeftey Juſtice {aid that this is no aCtion. But Coke, 
Foſter and Warburton (aid, that it is an ation ſuthcient, upon which 

2 Probibition ſhall be granted 3 and Coke ſaid, that it they hold Pleg. 
of a thing, out of their Inſtructions 3 he would grant Prohibition with, 

out ation hanging. But it they proceed in erroneous manner, in a, 
thing which is within their Inftructions, he would not grant Prohis 

bition without Action hanging, or Information. 


Sir William Chancey*s Caſe. 


_ William Chancey was cited before the Ordinary of the Dioceſs of 


Peterborough, and ſentenced to do Penance for. Adultery ; and this 
he commuted, and after that he lived'm Adultery with one in his: 
houſe, and had two Baſtards by her, and continued in Adultery with 
her for many years : and for that he was cited betore the high Com» 
millioners, and for that, that he would not allow his Wite competent 
allimony 3 who had ſeparated himſclt from her company, in reſpe& 
that he lived in Adultery, as aforeſaid ; and for that, that he refuſed 
to become bound to perform the order and the ſentence of the high 
Commitſhoners, he was committed to the Fleet, aggl he prayed Hahe. 
as Corpus for his enlargement, and alſo a Prohibition to be direQed 
to the high Commitlionersz and it was moved by Nichols that fining 
is not juſtihable by the high Commithoners no more than Inpriſon- 
mentz he ſaid that he was cited out of his Dioceſs againſt the Stz 
tute of 23 H.8, The which Statute is commanged to be put in exe- 
cution by the Statute of 1 Eliz. Secondly, the offence that 1s Adul- 
tery, is not an enormous crime, and for that ſhall not be puniſhed by 
the high Commitlioners, as it appears by the Statute of 1 Eliz, but 
by the Ordinary. Thirdly, the high Commithoners by the Statute 
of x Eliz. ought to obſerve the ſame courſe and order in their pro» 
ceedings, that the Ordinary uſed before the making of the Statute of 
1 Eliz. &c. 'that they could not Fine nor Impriſon. But he agreed » 
that the Statute of r H. 7. gives authority to the Ordinary to Impri- 
ſon for Adultery, but then the perſon ought to be Eccleſiaſtical, fo 
that he agreed, if Sir William Chancey had been an Eccletiaſtical per- 
fon, the Ordinary might impriſon him for Adultery; and for Allimony 
they ought to give no remedy, if the Husband would inhabit together 
with his Wife as he ſaid Sir William Chanceydeſired. But if the Huſ- 
band refuſe to dwell together with his Wife, or-thruſt her out of 
his houſe; and will not ſuffer her to dwell with him ; then the Or- 
dinary may compel the Husband to allow Allimony for his Wife; but 
the high Commithoners ought not to proceed upon that, for this is 
no enoxmous crime , for by that the party #hall loſe his benefit of 


Appeal, 
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Appeal , which he hath from the Ordinary , to the Metropolitan, 
for here the party cannot appeal to any, nor hath any remedy, if the 
Queen will not grant Commithon to review, and fo he conclud- 
ed that; for that theſe matters appear upon the return of the Ha- 
beas Corpus to be the cauſe of his commitment z he prayed that Sir 
Wiliam Chancey might be delivered out of priſon, and Prohibition of 
ſtaying the proceedings of the high Commithoners, Doderidge the 
Kings Serjeant for the Caſe of Sir William Chancey argued that the 
return conſiſted of two parts, that is, Adultery and Allimony, and 
to the manner of the proceedings he would not ſpeak 3 for he ſaid that 
the Court had adjudged, that the high Commiitioners by the Statute 
of 1 Eliz. ought not to proceed upon any offences, but thoſe which 
are enormous z but he intended that the offence at the firſt was not 
enormous, bcing but Adultery and Allimony, yet when Sir Williane 
Chancey was ſentenced for that before the Ordinary, and then com- 
muted his Pcnance, and after that lived divers years in Adultery with 
two ſeveral women, and had two Baſtards and then he became in- 
corrigible, and by conſequence the offence is become enormous, and 
is properly to -be determined before the high Commitlhoners ; and 
ſo prayed he might be ſent back, and that no Prohibition ſhould be 
granted : and at another day , Foſter and Warburton faid , that the 
high Commitſioners ought not to meddle with theſe matters, nor 
could not Fine nor Impriſon for that : But Walmeſſey ſaid that the 
Statute of 'v Eliz. hath referred that to the diſcretion of the King, 


for this is againſt an expreſs commandrhent z, that is, Thou ſhalt not 
commit 24xltery, and he intends there can be no greater offence 
than that 3 ul it ſeems to him that the word Enormous ought not 
to be ſo expounded, as it is expounded by the other Judges, that is, 
an Exorbitant crime, but Enormous is where a thing is made with- 
out a Rule, or againſt Law for in every Action of Treſpaſs the word 
is uſed ( Et alia enormia ei intulit ) and yet theſe are not intended 
Exorbitant offences, but other Treſpaſſes of the nature of them, 
which are firſt expreſſed particularly, and 'o the Statute hath been 
expounded for many years; and to the Inpriſunment he ſaid, that 
the high Commithoners have impriſoned for the ſpace of 20 years, 
and though that the Statute doth not gize power to them to im+- 
priſon , yet this is cortained within the Letters patents, and the 
Statute hath given Power to the King te give to them what Au- 
thority he pleaſed by his Letters-patents - and for that, that it hath 
been uſed for (o long a time he would mt ſuddenly alter that, but 
gave day till the beginning of the next Tam for the argument of that, 
Coke chief Juſtice ſaid, that it was agred by: all that the Imprifon- 
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ment was unlawful : and if a perſon be impriſoned, which hath the 
priviledge of this Court, this Court may deliver him without Bail; 
tor the King is the Supreme head by the commen Law, as to the 
coercive Power, and that the Letters-patents of the King cannot give 
power to impriſon, where they cannot impriſon by the common Lay, 
and ſo it was adjudged in Sympſon's Caſe 42 Eliz, which was cited 
before the high Commillioners for Adultery with Fits Wife, and 
adjudged there, that they cannot impriſon tor that 3 and he ſaith that 
an expoſition with the time is the belt, and for.that fee the ninth of 
Eliz, Dyer, and the 18 of Eliz. And allo it appears by the Statute of 
5 Eliz, that awardsa (Capias excommunicatum ) which could not he 
impriſoned before that, and upon' this Sir Wiliam Chancey was bail. 
ed; and aftcr by mediation of the Metropolitan, he was reconciled 
to his Wife; arid this was the end of this Bulincſs. 


Paſche 9. Jacobi 1512, i» the Common Bench, 
As yet Urrey againſt Bowyer. 


PPtton Serjcant argued for the Defendent, the queſtion is, if Lands 

-* which were parcel of the Poſſeſſions of the Hoſpital of Saint 
Fobn of Fernſalem ſhould be diſcharged of the Tithes by the Statute 
of 31 H.8, or 32 H.8. in the hands of the Patentce, and he ſeem 
ed that the priviledge was pcrſonal and annexed to pcrſons of the 
aid order; for it is confeſſed, that it came by reaſon of the Order 
of the Ceſtercians, as appears by the Canon 3 the words of which are, 
#hat they ſhould bold their Lands, &c. Alſo it appears by the Statute of 
2 H, 4. 4- that it is perſonal, by which it was enacted, that the Re- 
Iigious of the Order of Cefterciaus, that had purchaſcd Bills to be dif- 
charged to pay Tithes, ſhould be in the ſtate they were before; by 
which it appears that i: is annexcd to their perſons, and not to their 
Lands, ſo that their Farmers cannot take benchit of that. Secondly, 
the priviledge was annexed to this Order by Canon, which is a thing 
ſpiritual, and hath no gower to meddle with the Lands of any man, 
but the proceeding of that ought to be by Inhibition, or Excommus. 
nication: Sce 11 H. 4. 47. 19 H.6.3. This Priviledge by the Ce 
von which gives that, ſh4l be taken firictly, And ſo it is the opinis 
on of their own expoliters : See Panormitan Canon 37, So that 
there is an apparent diffecnce between that and the Lands, which 
came to the King by the Satutc of 3; H. 8. For by that the King 
is diſcharged of payment 5f Tithes , and fo axe his Patentees. It 
ſeems to rye, that the confrution of the Canon may bc in another 
courſe different from the Rules of the common. Law, as it was ads 
judged in Bunting's Calc, that a woman might ſuc a Divorce withs 
Out 


Partl. - Urrey againſt Bowyer. 
out naming. her Husband very well: And 11 Hi 7.9. the pleads 
ing of the ſentence. ,- or other a&t done in the Spiritual Court , 
differs from the pleading of a Temporal A& done in Temporal 
Courts: And 34 H.6. 14.4. Adminiſtration was committed upon 
condition, that it the firſt Adminiftrator did not come into Eng- 
lard, that he ſhould have the Adminiſtration, which is againſt the 
common Law, for there one Authority countermands another : And 
42 Ed. 3. 13. a Prior which hath ſuch priviledge to. be diſcharged 
of Tithes, makes a Feoffment, and his Feotfce pays Tithes to the 
Prior, and this was of Lands which were parcel of the Poſſcihons . 
of Saint John of Feruſalem, and upon that he inferred that this pri- 
viledge is perſonal, and if it be ſo, it is determined by diſſolution of 
the other, as it is determined in 21 H..7. 4. that all -Parſonages im- 
ropriate to them, by the difſolutions are become preſentable, ard 
ſo of theſe which were annexcd to the Templers, for theſe (hall not 
be transferred to Saint Fohrs, though that the Lands are 3 E1. 1. 
11. by Herle accordingly Fitz, Natwra Brevinm 33 K. and 35 
H.6. 56. Land given in Frankalmain to Templers, aud attcr tran{- 
ferred to Hoſpitallers of Saint Johns, the priviledge of the Tenure 
is paid, and fo ſhall it be in caſe of Tithes, bcing a perſonal priviledge 
that ſhall not be transferred to the King z and to the Statute of 
32 H.8. The gencral words of that do not cxtend to diſaharge the 
Land of Tithes, though that the Statute makes mention of Tithes 
it there be not a ſpecial proviſion by the Statute that the Lands ſhall 
be diſcharged, and this appears by the words of the Statute of 31 
H. 8. where the gencral words are as general and benchicial as the 
words of this Statute, and yet there is a ſpecial provition for the diſ- 
charge of the payment of Tithes, by which it appears that the general 
words do not diſcharge that, and fo the general words of 1 E4. 6. are 
as large and beneficial as the general words of the Statute of 31 H.8, 
and yet this ſhall not diſcharge the Land of payment of Tithes, and 
this compared to the Caſe of the Marquetfs of Wincheſter, of a Writ of 
Errour, that, that (hal) not be transferred to the King by Attainder of 
Land in tail for treaſon by the Statute of 26 H.8. or 33 H.8. and 
ſo of rights of Action 3 and ſo it was adjudged in the time of H.$. 
that if the Founder of an Abby which hath a Corrody. be attaint of 
Treaſon, the King (hall not have the Corrody ; and he agreed that 
the Hoſpital of Saint Fobu of Feruſalem is a houſe of Religion for 
this is agreed by Ac of Parliament, and the word Rcligion men- 
tioned in the Statute more than ſeventeen times, and allo it ſeems tv 
him that the Statute of 31 H. 8. ſhall not.extend to that 3, tor this 
gives and eſtabliſhes Lands which come by -Grant, Surrender. cc, 
And that (hall not be intended thoſe which come by A@& ot Parlia- 
went, no moxe than the Statute of 13 Eliz, extends - to Biſhops, 1 
and 


Houghton, 


-Urrey againii Bowyer. Partft, 
and 2 Philip and Mary, Dyer 10g. 38. The-Statute of Weſtwingy 
the 2 Chapter 41. which gives (Contra formam collationic ) to acome 
mon perſon, Founder of an Abby; Priory, Hoſpital, or other houſe of 
Religion, without ſpeaking expreſly of the Biſhop 3 and yethc ſeems 
that this extends to an Aliepation made in Fee-{imple or Fee-tai 

the Biſhop 46 Ed. 3. ſorferture 18, But.it is reſolved in the Biſhop of 
Canterbury's Cale, 2 Coke 46. that the Statute of 31 H. 8. ſhall noe 
extend to theſe Lands which come to the King by the Statute of , 
E4.6. to make them exempt trom paying of Tithes: And to the 
Caſc in 10 Eliz. that is but an opinion conceived, and that the Priqy 
hath this priviledge from Rome, and that the Farmer ſhall pay Tiths; 
and the queſtion was in the Chancery, and upon conlideration of the 
Statute of 31 H.S. it {cems that the Patentee himſelt ſhall be gif. 
charged (as long as by his own hands he Tills it) and the Statute of 
32 H.8. Upon which the ſtate of the Queſtion truly conſiſts wx 
not conlidered , and alſo it was not there judicially in queſtion, 
And to the Caſe of Spuriing againſt Graves in Prohibition, conſul. 
tation was granted for that, that the Statute was miltaken, and (6 
the award was upon the form of the pleading only, and not upon the 
matter , and {o he concluded, and prays conſultation 3 Fowghton Ser. 
jeant to the contrary, and he agreed that it is a perſonal priviledge: 
And it the Order of St. Fohx had been diſſolved by death, that then 
the priviledge (hall be determined, and this appears by the Statute of 
2 H. 4. 4. before cited : And alſo the Caſe ot 16 Eliz. Dyer 277. 60, 
did doubt of that ; but he relyed upon the manner and words ot plead- 
ing that is, that Hoſpitallers are not held to pay Tithes, and it isas4 
real compoſition made betwixt the Lord and another Spiritual per- 
ſon, of which the Tenants ſhali take advantage- as it is reſolved in 
the Biſhop of Wincheſ(ter's Caſe. Alſo as it a man grant a Rent charge, 
it the Grantce dye without Heir, the grant is determined : But if the 
Grantce grant that over, and after dyes withour Heir, yet the Rent 
continues 27 H.8. Or if Tenant in Tail grant Rent in Fee, and dies, 
the grant is void, But if he after ſuffers a Recovery,or makes a Feok 
ment, the Rent continues good till the Eſtate tail be recontinued, a 
it is rc{olved in Capels Caſe, So here the Order of Templers hath 
been determined by dcath, the priviledge hath been determined, but 
infomuch, that the Land was transferred by Parliament to the King, 
this continues. Alſo the words of the Statwte of 32 H, 8. are apt, not 
only to transfer all the intereſt which the Prior had in his Lands, but 
allo his Priviledges and 'Immunities to the King z and he agreed, itis 
not material it the word Tithes be mentioned in the Statute or not. 
But the word upon which he relics, and which comprehends this 
Caſc, is the word Priviledges, which takes away the Law 3 for where 
the Law binds them to pay Tithes, the priviledge diſcharges m"_ 
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Andthe words of the 'Stutate are taken in the moi large extent, that 
is, all Manoors, ©. , Pxiyilcdges, Lmmunitzes, &c. of what nature , 
ec, be they Eccleſiaſtical: ops Temporal , which! appertain and be- 
long, &c. by or in the ot their Religion 3 but the Priviledges 
and Immunities they haggg in the right of their Religion 3 and theſe 
the Statute of 32 H.$, gives to the King, and there is no cayſc 
that they ſhould ſurmount, or that che Statute (hould give to them 
more favour than the former Statute hath given to thole Religious 
Houſes, which were difſolved by the Statute of 31 Elizg, tor the 
Hoſpitalers ot St. Fobn were tavourcrs and maintainers of the Popes 
Juriſdictions as well as the others, as it appears by the Statute of 32 
H.$. Alſo the words of 32 H. 8, hath only the words ot the King 
and his Succeffors, and doth not ſpeak of his Athgns, which words 
are expreſſed in the Statute of 32 H, 8. But it is provided by 32 
H.8. that the King cannot uſc at his will and pleaſure, which amounts 
to ſo much. Alſo the Statute of 31 H,$. extends to all Religious 
Houles by expreſs words : and it ſhall not be intended, that the in- 
tent of the Makers of the Statute was to omit that which were to be 
of the Order of St, Fohn of Jeruſalem, when the: miſchict was in equal 
degree. And it hath been agreed that they axe religious perſons, and 
that they. were under the obedience of the Pope; tor fo they are de- 
ſcribed in the Statute of 17 R, 2. by which the Poſſcthons 'of the 
Templers were transferred to them, ſo that on the matter they-are 
religious, which ſhall not be intended (o laygely, as every Chrilti« 
an may be ſaid Religious, but Secular, and Regular; which vow O« 
bedience, Chaltity and Poverty, and tor the proot of this, he citcd 
a Precedent, Alſo it ſeems to him that the Statute of 3o H. 8. ex» 
tends tv thoſe Lands which come to the King by the Statmte of 32 
H.8. Andit js not like to the Arch-biſhop of Canterbury's Cale 2 
Coke 47. upon the Statute of 1 Ed.6. For that Statxte gives the 
Lands to tne King for other cauſes, and not for the ſame. cautes which 
are contained in the Statute of 31 H.$. But the Statute of 32 H, 


8, is for the fame cauſe, and with the ſame reſpe& to Religion. But: 


it theſe Lands have come to the King by Exchange, or by Attainder, 
thenghey. ſhall not be intended to be within the Statute of 31 H. 8. 
But if another. Statute be made in 32 H, 8. by which all Religious 
Houſes have been given to the King) this ſhall be intended within 
the Statute of 3x H, 8. And the Judges betore whom the caule de- 
pended judicially, ought not to be tgoorant of that, and fo he prayed 
that a Probibition might be. Shivley Serzeant for the Detcndenc, at 
another day in Trinity Term 9 Jacobs argued , that the queſtion 
only depended upon the Statmte ot 33 H., 8. upon which the Pro- 
bibition is founded (with the Statute of g1 IH, $. by which the Lands 
at Monaſteries axe gives tothe King, do not .cxtend to thole Lands 


which. 


Shir!ey, 


Barker. 


Part. 
But he intended that the Con. 
ſtitation which diſcharges the Templers of the payment of Tithes jg 
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which are given after by Parliament. 


ſpiritual, and extends only to ſpiritul perſons which may preſcribe 
in no ttithing : See 38 Ed. 3.6. 2 of the Biſhop of WWinehe. 
Rter's Caſe 44. Alſo he intended when an agpropriation was made ty 
the Templers, that-this is determined by diffolution of their Order, 
So upon the Stetwte of H, 5, of Priors Aliens, which have Impropti.” 
ations, or which have Rent ifſuing out of them 3 and after the Imprg. 
priation is diſſolved, the Rent is gove, for the Impropriation is dif. 
ſolved. Alfo he took exceptign to the pleading, tor that, that it is only 
a branch of the Statute of 32 H. $8. And then by vertue of the Pre. 
miſſes he was ſciſed, which is not good : and {o he concluded, that it 
was a good caufe of demurrer upon the Probibition, and prayed con- 
ſultation, Barker Serjeant for the Plaintiff ſeems the contrary, and 
yet he agreed, that he could not take benefit of the Statute of 31 H, 
$. for that, that theſe Lands came to the King by another Statute, 
but he relied upon the words of the 32 H. 8. which was made only 
for the diffolution of the Hoſpital of St. Fobn of Jeruſalem; Tithe 
are as ancient as any thing that the Church hath, and before that an 

Law was written, for Abreham payed Tithes to Melchiſedek, but 
it doth not appear that hepaid the tenth part 4 but Tithes are dueby 
the Judicial Law of God, and the King hath power to appoint what 
quantity ſhall be paid. But at the beginning there were Sacrifices, 
Oblations and Tithes: And it was ordained by Edgar, King of 
this Realm, that Tithes ſhall be given to the Mother Church : Al- 
ſo Edmund, Ethelitone, William the Conqueror, and the Council of 
Magans (ſpecially provided that Tithes ſhould be paid, but did not 
appoint when they ſhould be paid. But the hrft Law which appoint- 
ed the quantity was made in the times of Edw. 1. and this ordained 
when they ought to pay the Tenth with the fear of God. And it 
was reſolved in Fox and Crosbook's Caſe in the Commentaries, after 
{ſeverance they are temporal, and Action lies'againft him which car- 
ries them away, as of Mortwary, as it is reſolved, 10 H. 4. 1.6. And 
betore the Council of Lateran, every one might pay his Tithes to 
what perſon he would, and then were paid to Monaſteries as Oblath 
ons: But of Tithes which are due to any by preſcription, he 
which pays them hath no ſuch eleQion, but ought to pay them to 
him which claims them by preſcription, 14. H. 4.17. I a Parſon of 
a Pariſh claim Tithes in another Pariſh, as portion of Tithes due by 
preſcription to his Rectory, he ought to ſhew the place eſpecially. So 
if Nunns preſcribe to have a portion of Tithes, thcy ought to ſhew 
the place, for it is a queſtion if they are ſpritual or not 3 for thei 
office is only to pray in their houſe, 24 Ed. 3. So the Book of Entrics, 
it a manclaim Tithes to his Pupil, he ought to ſhew in what yu - 

| it 


Part H. Priddle againſt Napper. 


Tithes lie. In the 17 Edw. 2. the Order of the Templers was diſ- 
ſolved, and their Poſſe(hons annexed to St, Fohn of Fernſalem : and 
they did notclaim by any Bull of the Pope, nor other ſpiritual Ca- 
non, but by preſcription, which is priviledge and private Common 
Law z and this appears by the Statute of Weſtminſter, 2 Chap. 47. 
that is, that they are conſervators of his priviledges. Alfo he faith, 
that the Statute of 2 H, 4. diſcharges Farmers without ſpeaking of 
Priviledges. And the Statute of 7 H. 4.6. uſeth the ſame words 
which are contained in the Statute of 32 H.$, that is, that none ſhall 
put in execution any Bulls,containing any priviledge to be diſcharged 
of payment of Tithes. And Mephams Canon in time of E.1. faith, 
Let the cuſtom be obſerved with the fear of God, And another Canon, 
That cuſtom of not Tithing, or of the manner of Tithing, if they paid 
leſs than the tenth part, ſee Panormitan upon that : ſeek of the Caſe 
between Veſey and Weeks in the Exchequer, upon the Statnte of 27 
H. 8. for the diffolution of (mall Monaſteries. Alſo the Lord Darcy 
in qo warranto, was diſcharged of Purveyance by Patent granted by 
the King Edward 6. of ſuch priviledges which ſuch a one had, and by 
the ſame reaſon the King ſhall be diſcharged of Tithes by the Act of 
Parliament ;, alſo he remembred the Book of 10 Eliz. Dyer 277. 60. 
to be reſolved in the point : And allo 18 Eliz. Dyer, the Parſon of 
Pekerks Caſe, 399. 16. upon the Statute of 31 H. 8, and fo conclud- 
ed, and prayed judgement for the . Plaintiff, and'that the Prohibition 
ſhould ſtand, and it was adjourned. 


Trinity 9 Jacobi, Priddle againſt Napper. 


Pon a ſpecial Verdict the cauſe was, the Prior of Mountagre 

was. ſciſed of an Advowſon, and of divers Acres of Land : and 

the 20 of H.5S. the King licenſed him to appropriate that : and 21 
H. $. the Biſhop which was Ordinary aſſented, and after that . the 
Church became void, that the Prior might hgld it appropriate : and 
27 H.8. the Incumbent died , fo that the Appropriation took ef- 
tc, and was united to the poſſeſhon of the ReQory Appropriate 3 
and alſo of the Land, out of which Tithes were due to the ſaid Prior 
in reſpe& of the ſaid Rectory, and then the Priory is diſſolved, and 
the Impropriation, and the Lands alſo given to the King, by the 
Statute of 31 H. 8, which granted Tmpropriation' to one , and 
the Lands to another. And it the Patentee of the Land ſhall hold it 
diſcharged of the payment of Tithes, in reſpe& of that unity, was 
the queſtion : And Herris, Serjeant for the Defendent, in the Probi- 
bition, that the unity ought to be perpetual and lawful, as it was ad- 
judged between Knightley and Spencer, 2 Coke 47. a. cited in the 
Archbiſhop of Canterbury's Caſe 3 and for that by unity, orby Leaſe 
E : tor 


2Z 


lurifdiction, . 


Dorwood ag4infi Brikinden. Part It, 


for years, or for two or three years, as in the Caſe at the Bar, ſhall 
not be ſufficient to make diſcharge of the payment of Tithes : and 
ſo it was adjudged , Paſch 40 Eliz, Rot. 454. between Chyld and 
Knightley, that is, that the unity of the poſſethan ought to be of 
time, that the memory of man doth not run to the contrary, And 
in the argument of this Caſe it was ſaid by Popham chiet Julitice, that 
if no Tithcs were paid after the Statwte, that then it ſhould be intend. 
cd, that no Tithes were paid before the Statmrte, and ſo he concluded, 
and prayed conſultation :; See 2 Coke 48, 8. The Arch-biſhop of Cay. 
zerbury, for the reaſon by which unity of poſlelſion is diſcharged of 
payment of Tithes, that is, for. that, that ſome houſes of Religion 
were diſcharged by Bulls of the Pope, and many were founded be. 
fore the Council of Lateran : and for that it ſhall be inhnite, and in a 
manner impoſlible to tind by any ſearches, the means by which they 
are diſcharged ; the unity is no diſcharge in reſpect ot it (elf, tor the 


reaſons aforeſaid, and none may know if Tithes were paid or not be. / 


fore the union ; And if Tithes be not paid in time of memory by a 
Houſe of Religion, and they leaſe of that for years, and receive Tithes, 
then the Leaſe expires two years before the Diſſolution of the ſame 
houſe 3 the King ſhall not be diſcharged of the payment of Tithes by 
the Statute of 31 H.8. by Coke and Walmeſley, againſt Warburton 
and Foſter. 


Dorwood againſt Brikinden, 


[I Pon the Statwte of 5 E4.3. a man libclled in the Spiritual Court 

for Wood cut, and a Conſultation was granted 3 yct the De- 
fFendent in the Court Chriſtian might have a new Probibition, if it ap- 
pearcd the firſt Conſultation was not duly granted : So if a man libel 
tor Tithes for divers years, and Prohibition is granted for part of the 
years, and after that a Conſultation is awarded, yet the Plaintiff may 
have a new Prohibition for the reſidue of the time, notwithſtanding 
the Statute of 50 Ed, 3. and that jt be upon one ſelf ſame libel. 


Admiral Court. 


Nee that the Admiral cannot impriſon for any offence; butif 
the Court hath JuriſdiQion of the Original Cauſe, and ſentence 
is there given this ſentence may be executed upon the Land, 19 H.6. 
But no Ordinary may meddle out of his own Dioceſs, 8 H.6. 3. 
2. H.4. The Parſon of $lt- aſpes Caſe 3 that this Court took notice of 
Juriſdiction of all Ecclefiaftical Courts and Ordinaries , for they 
write unto them for tryal of Baſtardy and Matrimony, And there 
are 3 Legates : Firſt, a born Legate, as the Arch-biſhop of Canterbu- 
ry, and Torke, Remes and Pylazam. Second, a Latere, as all or 
Dad. 
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Part IT. Jones againſt Boyer. 


nals, The third a Legate given, as thoſe which have 'their Authori- 
ty by Commiſſion 3 and Lynwood Province ſaith, that the Arch-bilhop 
of Canterbry, as Archbiſhop, © cannot meddle out of his Dioceſs of 
Canterbury and his Peculiars, but as a Legate born, which is in reſpect 
of his Office, he hath Prerogativez and it a man inhabit in one Dio- 
cels, and ought to pay Tithes to another which inhabits in another 
Dioceſs,there the Ordinary ought to transfer the fuit to the Metropoli- 
tan, but ſeck what Ordinary ſhall transfer it. 


Trinity 9 Jacobi 1610. in the Common Bench. 
Jones againſt Boyer. 


Eury Fones , Parſon of Biſhopton ſued Boyer the -Executor of 

H Hol#nd, the laſt Incumbent in-the Arches for Dilapidations, up- 
on which a Prohibition was prayed upon the Statute of 23 H.8. 
for that, that it was ſucd out of his Dioceſs, which was Saint Da- 
vids ; but it appear'd that the Vicar General of the ſame Ordinary 
had made general requeſt to the Metropolitan , to determine that 
without ſhewing any cauſe ſpecial 3 and if the interiour Ordinary 
may tranſmit any cauſe , but only for the cauſes mentioned in the 
Statute of 23 H. $. And if the cauſes ought to be expreſſed in the In- 
ſtrument was the queſtion ; Note, that the general words of the Sta- 
tuteof 23 H.8. chap.g. Raftal Citation 2. are afterwards many par- 
ticulars or in cale that any Biſhop, or any inferiour Judge,having un- 
der him Juriſ{diQion in his own Right and Title, or by Commitlhon, 
make requelt or inſtance to the Arch-biſhop, Biſhop, or other inferiour 
Ordinary or Judge, to take, treat, examine, or determine the matter 
before him or his Subſticute, And that to be done in caſe only where 
the Law Civil or Canon doth affirm execution of ſuch requeſt or in- 
ſtance of Juriſdiction, to be lawful er tolerable; and for the better dif- 
culling of this queltion, the Judges had appointed to hear two Dodcors 
of the Civil Law, which at this day attended the Court ; The firſt 
Doctor Martin (aid, that thcſe general words have reference to the Ex- 
ecutor, and not to the maker of the Requeſt ; and this Requeſt may bc 
made for all cauſes, but ought to be made to him, which hath concur» 
rent or immecdiate Juriſdiction, to which appegl may be made, and that 
the Arch-biſhop hath Ordinary Juriſdiction in all the Dioceſſes of his 
Province and this is the cauſe that he may viſit, but this Juriſdition 
is bound and tied up to the Qxdinary, and when he will leave that at 
large, then the Arch-biſhop may proceed, as he is Arch-biſhop, and the 
caule of Requeſt necd not. be contained in the Inſtrument 3 for when 
the power which was bound up is unbound and at large, then he may 
proceed, DuQor Talbotythat the Requeſt is referred to three, tothe, Bi» 
, E 2 ſhop, 


27 


28 


Enby ag4i»nſt Walcott, Part. 


ſhop, Dean, and Arch- Deacon. Ard the perſons to whom the Requeſ 
is to be made are three: The Arch- biſhop, two Biſhops, three, or ſy 
pcriour Judge, and the Biſhop and his Commiſfary are all one, and Re. 
queſt made' by the Commiſlary ſhall be as good, as Requelt made by 
the Biſhop himſclf, Alfo that the Preſident may tranſmit, and make * 
Requelſi to the Emperovr, as it appears in the Book of Fuſtixian of the 
Laws, 2 Book. So Baldxs in reference made of Infcriour Magilizatesty 
Superiour, doth detend, that the Arch-biſhop is Judge of the whoke 
Province, yctis bound. So Specz/ata in his Title of Relations,of which 
rclation (hall be made : Soin the Council of Antioche, that the Mctro. 


Ppolitan is mediate Judge in the firſt part of the Canon, and tor that re. 


lation ſhall be made to him. Faſſonilis de off cio, &c. diſputes : If the 
Arch-biſhop may have Confiſtory in the Dioccſs of the Ordinary, Hy 
flienſis, that the Ordinary may tranſmit a cauſe, though-the parries b 
unwilling. Panormitan in capite paſtoralis, 8, Queſtion 6. decretals of 
the Canon Law, Philippus Francus upon the decretals of the Canon 
Law, That the Arch- biſhop cannot meddle in the Diocets of any Oy. 
dinary without his aſſent. Dominicaus upon the ſame Decretal ; And 
ſo he concludes, that when the Ordinary make a Requeſt to the Arch- 
biſhop, he may meddle without the aſſent of the parties, and thefſiran. 
gcr,when the parties aſſent, And they agreed, that generally the Arch- 
deacon ought to transfer to the Biſhop, and fo the Biſhop to the Arch 
biſhop : But they agreed alſo that here in Exgland it was prelcripticn 
and uſage, that every Arch-deacon hath uſcd to appeal immediately to 
the Arch-biſhop, and ſo ought. the Requeſt within this Statute to 
Le made accordingly. And alſo they agreed, that if a man inhabit 
in one Diocels, he hath cauſe. to ſue for Tithes in the ſame Diocelsin 
which he inhabits : And in another Dioce(s, there he ought to ſue jn 
the Dioceſs where the Defendent did inhabit, and not where the Tithes 
are payable, nor where the Plaintiff inhabits, and the Principal Cal: 
was ordered according]y, . 


Michaelmas, 1611. 9 Jacobi, i= the Common Bench, 
Enby againſt Walcott. 


He Defendent was ſued before the Ordinary in the County of 
Lincoln for dcfamation. And the Suit was begun before the 

laſt general pardon, ex officio, and the Coſis taxcd after the time limit 
ed by the pardon : and Prohibition was granted, in fo much that all 
things promoted, ex off cio, are diſcharged by the pardon z and in fo 
much as the principal was pardoned, the Colls being but as acceſſc» 
, ſhall be alſo pardoned, notwithſtanding that they were taxed after 

xc patdon. br --1 40? 
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PartIT. 


Powis againſt Bower. 


Pon conſideration had of Inftructions given to the Preſident ard 
Council of Wales, it was rcſolved by all juſtices ot this Court, 
that the Council there ought not to proceed upon Engliſh Bill, which 
contains Title. But the form of that ought tobe only, that the Plaine 
1ff was in poſſettion for three years: and that the Pefend#nts, which 
ought to be always more than one, riotoufly, and with torce have cn- 
tied upon him, and fo ought to be reltored to his poſfethons z, and in 
ſo much: that thc Bill contains Title in this Cafe, and that the Deten+ 
dents have centred upen him, and diflciſed him in form of Allize, and 
doth not fay riotoully and with force, Probibition was granted, 


Butler againſt Thayer. 


He Lozd Admiral granted a Commitlion under: the Scal of the 

Admiral Court to Thayer, for meaſuring of all the Corn which 
ſhall be tranſported from one Town or Place to another within the 
Crogich are within the firſt Bridgeszand to have ſo much for eve- 
ry buſhel meaſuring, and grantcd, that it any rcliſted to arreſt them, 
and commit them till they had found ſureties to appear in the Admiral 
Court, And at Milton, and Rainebam in Kent, Thayer endeavoured to 


put his Commithon in cxecution, and Bu#ter reliltied him, and was for: 


that arreſted, and ſued in the Admiral Court, and for ſtay of that 
praycd Probibition, and it was granted, in ſo much that the Admiral 
hath not power to meddle within the firſt Bridges for Civil Cautcs; 
but only tor Maims and Death of men : but for cauſes made upon the 
high Sea, where the Marriners have the better knowledge in the Com+ 
mon Law, he cannot try that : Sce the time of Edw,1. Avowry, 192. 
8 Ed.2. 45 Ed.3. Stamferd 51. 7 R.2. Statham Trelpaſs, 


Sir fohn Watts. 


(= goods of a Subjects of the King of Spains were» forfcited 


upon the high Sea, and attcr were brought hcre into England,and* 


there ſold to Sir Fohn Watts : and the goods were attached in the hands 


of Sir Fohn Watts by Procels out of the Admiralty, and there a libcl 


was exhibited againtt the goods remaining in the hands of Sir John 
Watts, and Sir Joba Watts was not made party to the Suit, And Sir 
Joabn Watts prayed a Probibition, in ſo much that lie bought them 
ig open Market : And by this Suit in the Admiral Court, the property 
will be drawn in quetiion there, where the Suit was proſecuted in the 
name ot Arlenſi de Valaſco the Spaniſh Ambaſſador, Legicr here , 


and. Prohibition was granted, Michas- 


Admira!y. 


Part 1. 


Michael. 1614, 9 Jacobi, in the Common Bench, 
Jennings againſt Audley. 


Pruhibition. Rohibition was prayed to the Admiral, and the Libel ſhewed tg 
P the Court, which contained the Contra&,was made in the Straits 
of Malico, within the Juriſdiction of the Admiralty, and doth not fy 
upon the deep Sea. And it was agreed, that in all Cafes, where the 
Defendent admits the Juriſdiction of the Admiral Court by pleading 
there, Prohibition (hall not be granted, if it do not appear by: the Li. 
bel, that the A& was made out of their Juriſdiction 3 and that, though 
that Sentence was given, yet it that appears within the Libel, Prohi. 
bition (hall be granted. 

Note that a man was ſued before the Ordinary in the Dioceſs of 
Norwich, for infamous words, and after ſentence was given, he appeal. 
ed tothe Arches : And the firſi ſentence being there athrmed, he ap- 
pealed to the Delegates z and before that the proceedings were tran- 
mitted, Prohibition was grated by this Court, in ſo much that the of- 

- + fcnce was pardoned by general pardon. But this notwithſtanding the 
Regiſter tranfmitted the proceedings and after for his fees due for 
that, he exhibits a Bill in the Court of Requeſts, and Prohibition was 
praycd in this Court for to ſtay his proccedings there. And it was 
granted, in ſo much that the Original ground of the Suit, that is, the 
infamous words were pardoned by the general pardon z and for this 
all the proceedings were erroneous, and their tranſmitting after ; And 
afterwards the Probibition reccived willingly 3 and tor theſe cauſes 
Probibition was granted to the Court of Requeſts, 
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Thomas Baxter againſt Thomas Hopes. 


N Prohibition the Plaintiff ſuggeſts, that within ſuch a Town was 
\uch a Cuſtom 3 that every Inhabitant which maintaincd a Fami- 

ly and Dairy, tor manuring his Land, and maintenance of his Family, 
have uſed of time out of memory, &*«c. to pay Tithes of Corn, grow- 
ing upon his Farm, in kind, and by reaſon thereof have uſed to be 
diſcharged of after crop of the ſaid Land; And alſo that they have 
uſed to pay Tithe Milk, and Tithe Calves in kind, and by reaſon 
thercot have bcen diſcharged of Tithe of young and barren Beaſts; 
and the Plaintiff ſuggeſted further, that he occupied a Farm and main» 
taincd a Family and Dairy, for the manurance of that, and mainte- 
nance of his Family ; and hath paid his Tithe Corn, and Milk, and 
Calves, in kind; and for that ought to be difcharged of Tithes for 
the after crop, and for young and barren Beaſts; and for the agg 
which, 
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Part IT. Baxter ag4inſt Hopes. 


which , ſoit was begun in Court Chriſtian, and upon demurrer joyn« 
ed upon Prohibition 3 the Cuſtom was debated whether it were good, 
orno; anJit was moved firlt by HowghtorFSerjeant for the Defen» 
dent, that the Cuſtom was not good , infomuch, that by that the 
PlaintiF was not to pay wore, than by*the Law he ought 3 for he 
ought to pay Tithe Corn, and Milk and Calves in kind : And this 
is no more than the Law compels him to do, and' this cannot be a 
conſideration to diſcharge him of other things. For all things which 
renew ought to, pay Tithes of Common Right ,: as after Palture , 
and barren Cattel, and Corn, and Milk 3 and all other things which 
renew: If it be not good Cuſtom to the contrary, which is ground» 
ed upon conlideration 3 and then to conſider how much contiderati- 
on ſhall be valuable in other Caſes, and what not : And to that it ap- 
pears in 9 Ed. 4-18. and 19. in Treſpaſs upon the Statute of 5 Rich, 
2, The Defendent pleads accord, that the Plaintiff entred into his 
Land again, and agreed that that was not barr z inſomuch, as agree- 
ment without ſatisfa&tion is not Barr, and Entry into Lands, is no 
more than he might do without the agreement, and for that it is not 
good for default of conſideration: So in 12 H. 7. 15. 4. in Treſpaſs 
tor Goods taken, the Defendent pleads Arbitrement, that is, for that 
that the Denfendent hath taken the Goods of the Plaintiff, and thac 
he ſhould deliver them to the Plaintiff in full ſatisfaQRtion 3 and agreed 
that this is no good award, inſomuch that this cannot be ſatisfaction, 
for that,that the Goods were the proper Goods of the Plaintiff: And 
although, that. he hath his Goods again, yet he is not fatished for 
the taking. But it the award had been, that the Detendent ſhou'd 
redeliver his goods, and carry them to ſuch a place certain, at his own 
coſts and charges, then it had been good: See 45 Ea. 3. according» 
ly, So in an Action upon the Caſe, upon an Aſſumplit made in contt+ 
deration that the Plaintiff hath paid due debt, is not good, for this is 
no conſideration 3 and ſo in the principal Caſe the Pteſcription is 
not gvod, inſomuch that he hath not ſuggeſted more or other con- 
lideration, which by the Law he ought to do; But he agreed that if he 
had ſuggeſted, that the Plaintiff had Plowed and Manured the Land, 
and diſpoſed of the Tithes of the Corn, for the benefit of the Parſon, 
in other manner than the Law compelled him then the firſt Preſcrip- 
tion had been good, and ſo he concluded, and prayed Judgement tor 


the Defendent. Hutton, Serjeant for the Plaintiff, in the Prohibition - 


ſeems the contrary,and that the Suggeſtion, and Preſcription, and Cu- 
ſtom, contained in that are good : And to the Objection, that it is 
no conſideration, that the Cuſtom may be founded 3 he intended, 
that this is a ground upon immunity ſubſequent to the Contide- 
ration , as of things which are not Tithable, as in the general 
Cale of things, which are for the maintenance of the .Family 3 


for: 


3L 


Baxter 4g4inſi Hopes, PartIt. 


for Plowing and Manuring of the Land, ſhall not'pay Tithes, as in 
a Suit for Tithes for herbage, ſuggeſtion, that they were depaſtured, 
by labouring Cattel , Shich Plowed and Manured the Land, 
which the Parſon had Tithes 3 or (mall Wood, which are cut or em. 
ploycd for the Fencing of aFarm, or tuel ſpent in the Farm, ſhall 
not pay Tithes inſomach, that without that, the Farm cannot he 
Manured, nor the Family ſuſtained. And fo by conicquence the Py. 
ſon ſhall not have any Tithe Corn, inſomuch that no Corn will 
grow without manuring) and alſo the Parſon by thoſe hath the more 
Tithe Corn, and (o he hath contideration in that, for the better that 
the Farm is Fenced and Manurcd, the more Tithe the Parſon ſhall 
have: So the Farmer may be diſcharged of Tithes, tor Rakings, in. 
{omuch that he Mowes and Cocks the Tithes tor the Parſon at his 
own coſts, and this is ſufficient conſideration : And allo he inlifted 
upon the Statute of 2 Ed. 6. which provides that Tithes hall be 
paid in the ſame manner,. as they were paid tor 40 years bctore, and 
he cited one Feſſopps Caſe to be adjuded in Prohibition 3 Paſch 46 
Eliz. upon ſuit in Court Chriſtian, tor Flocks and Locks of Wor; 
And the Cuſtom was alledged, that the owner had woond the 
Tithe for the Parſon; and in contideration of that , ought to he 
diſcharged of Tithes, of Locks and Flocks, it they be not made by 
Covin, to defraud the Parſon ; and theſe were demanded by the name 
ot Wool diſpcrſed, and 18 Eliz. it was adjudged, that Tithes (hall 
not be made for Brick, and in Prohibition ; the ſuggettion wa 
grounded upon the general immunity z and infomuch that it ws 
made ot Land, tor which no Tithes are to be paid 3 infomuck thatic 
doth not renew 3 that tor this cauſe Tithes ought not to be paid, 
for the Brick which is made ot that, and ſo of Mines, and ſo Lops 
pings and Toppings, and Bark of Trees ſhall pay no Tithes 3 but 
are within the Statutc of 40 Eliz. 5. of Wood to be faln, as it 
is rclolved m S»by and Molyns Caſe in the Commentarics 3 and 
he agreed that tor herbage the tenth Gate , or profit of that 
ought to be paid , it there be not a cultom to the contrary ; but 
in the principal Caſe he intended that that was paid in the Cor, 
and in that the Parſon hath recompence and conlideration as be 
fore, and ſo he concludes and prays Judgdment for the Plaintiff: 
Dodridge Sexjeant of the King argucd that the Cuſtom is not good, 
as it is here ſuggeſted, for the conſideration is of ſome things 
whic! ought to pay Tithes in kind, and ſo upon the matter 15n0 
conlideration at all , for he intended that Tithes (hould be- due 
by Divine Right , as due by Manuring and Tillage of the 0c 
cupicr, in whoſc ſoever hands that the Land cometh; it it be not in 
the hands of the Parſon himſelf 3 H.$.43. Dyer 20. And for that 
A Parſon ſhall have Tithes againli his own Feoffment, 43 Ed.3. 1 3 4, 
I 


ok. 
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deliver them 
the partyz and for that, that here,the Plaintiff hath not - made 


Part IT. Baxter againſt Hopes. 


i Coke, Albanyes Caſc, 111.4. 32 H.$, B. Tithes the 17. accord- 
ingly, and unity of Poſſeſhons ſhall not extinguiſh them : And alſo 
he intended there are two manner of perſons, which are diſcharged 
of payment of Tithes ; one Spiritual, the other Temporal: the Spiri- 
tual in reſpeR of their Order, and the Temporal in reſpec of Cus» 
ſom and Preſcription 3 and allo by Grant, as it is agreed in the 
Arch-biſhop of Canterbury's Caſe 2 Coke; but this is in the Caſe of 
a Spiritual man before the Statute of 32 H, $. which was capable 
of them in taking, and that he might preſcribe in not Tithing , 
but a lay man cannot be diſcharged, but for fatisfation and contt- 
deration, for he cannot preſcribe in not Tithing and for that in 
the Caſe here the thing to be conſidered is, if it be ſufficient ſatista- 
tion and conſideration; and to that he intended that the payment 
of a Duty, that is Tithe Corn and Tithe Hay, cannot be fatisfacti- 
on and conſideration for any Duty : And this was the Reaſon of 
Piggot and Hernes Caſe, that the Lord of a Mannor , in conliderati- 
on of 20 Nobles yearly paid to the Parſon, preſcribes to have the 
Tithes of a Hamlct; and in conſideration of that, the Lord himſelf 
and his Tenants , wcre diſcharged ot payment of Tithes, but there 
the conſideration and ſatisfaction was the cauſe which made the Cu- 
tom good ; Sce 2 Coke 41. 4+ And then he proceeded and examined 
the manner of the ſatisfaction in the principal Caſe, which is, that the 
Plaintiff ſhall pay Tithe Corn and Hay, and nothing tor Milk and 
Calves, but by reaſon thereot (hall be diſcharged, as it he ſhould 
lay , that becauſe he payeth Tithe Corn, therefore he ſhall pay 
no Tithe Milk; and he intendcd that the nature of fatistaRion is to 
give content to the party, as it the preſcription had been, that the 
Plaintiff ſhould pay ſo much Money, and in confideration of that, or 
that he (ſhall make the Tithe of Cocks , or rake it, or mow it at his 
own charge : this is a good preſcription, and there are divers pre- 
lidents of that, but no preſident is of this form , 'as the caſe here 
is; for moncy (hall be intended the greater value, and more benehici- 
al for the Parſon, than his Tithes in kind, and moneys the value 
of every thing, and may give contentment to the party which reccives 
it, and he cited Books of 9 E4. 4.19. and 12 H.7. 15.and 2 H.5.2, 4. 
To the ſame intent which were cited before by Harghton, that is, 
which agree in Arbitrement, and the Plaintiff entred into his own 
Land, or that the Dcicndent delivercd to the Plaintiff, his own 
goods - which d Dctendent had taken from him, it is not good, 
tor it cannot give contentment to the party, otherwiſe it is, it it be 
that the Debadent (hall carry them to another place, and there ſhall 
or it cannot be ſatisfaction and contentment -to 


more than the Law compels him, and that it was bis own duty, 
"= an 
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Modus deci- 


mandi. 


Baxter 4g4inſi Hopes. Part It: 


and for that the preſcription wants conſideration, it ſhall not be good! 
and alſo by reaſon thereof it can be no good diſcharge ; for this can. 
not be ſatisfaQtion, but he ſaid, it was adjudged Paſch 20 Jacobi he. 
tween Halland Awbery, that Money was a good confideration and (4, 
tisfaction for Tithes, and ſo he concluded and prayed judgement for 
the Defendent. Note that this cauſe was adjudged Hillary 8 Facoki 
upon ſolemn argument by. all the Judges with one voice, that the Pre. 
ſcription was good.. : 

Haughton Serjeant moved for a Prohibition, for that the Suit wa 
begun in the Admiral Court upon Charter party made beyond Se 
upon the Land 3 and. Prohibition was granted, though it be fora 
thing made in Paris, or in another place beyond the Sea, if it he 
not upon the Main-Sea : But if the Defendent there admits the Jy. 
risdiction of the Court, and ſuffers ſentence; then the Court will 
not upon a bare ſurmiſe grant a Prohibition , after admittance 
of the party himſelf, if it be not in a thing which appeareth with. 
in the Libel, that is, that the A& was not made within the 
P_—_ of the. Seaz and to this difference all the Court + 

reed, 
Prohibirion If a Court Baron divide a Debt of thirty pound in ſeveral par- 
———— cels under forty ſhillings, and ſo proceeds in ſeveral Actions, Pro- 
hibicion ſhall be granted : See Fitzherberts Natura brevium , and 
29 H.6. 

Heane was cited out of his Diocefs into the Arches, and he plead- 
ed to the Libel, and ſentence is given againſt him for coſts, and after 
that Prohibition was granted, and upon that conſultation was prays 
ed, for that, that the Defendent was the party grieved, and ought 
to have pleaded the Statute, inſomuch that the Statute was madetor 
his benetit, but if it appears by the Libel, that the Court of Arches 
necd not to have Juriſdiction, then it ſeems that the Prohibition 
was well granted , as in Sir Hexry. Vinors Caſe, he began a Suitin 
the high Commilhon Court, for the not ſerving; of a Chappel, and 
the Court underſtanding that they. had no JuriſdiQtion, remitted the 
cauſe to the Ordinary, and yct gave fentence againſt Sir Henry Vine, 
which was Plaintiff. for Coſts, and for that he prayed a Prohibition, 
and it was granted to his Petition, notwithſtanding that he himſelt 
was the party, who began the Suit there, as it was remembred by 
Nichols Serjeant. 

A Woman ſucd in the Spiritual-Court for Defamation, and: the 
words. were, That thou mayft be an honeſt woman, but thou playeli 
coo much with a thing, &ec, And Prohibition was prayed, inſomuch 
that theſe words were not Attionable; for in Spelmans Reports Pro- 
hibition was granted , for that they proceeded there for calling 3 

Miniſter Knave Pricſt ; and alſo by theſe words, a white Cloak's 
more 


PartIT. Tey ageini} Cox. 
more fitter than 2 black Cloke for him z for Attion'upon the Caſe 
doth not lye for theſe words by any Law, but the Prohibition was 


not granted. . 


Paſch 11 Jacobi Prohibition. 
Tey againſt Cox. 


Rohibition was prayed for that, that one was cited out of his 
Diocelſs before the Arch-biſhop of Canterbury , as Keeper of 
the Spiritualties in time of the vacation of the Biſhoprick , and 
it was denyed ; but if he had bcen to appear before him as Me- 
tropolitan, otherwiſe it ſhould have been, inſomuch that this is a*- 
gainſt the Statute of 23 H.$. and alſo for his own Canon but 
in this Caſe the Statute of 23 H,$. .and alſo their own Canon : 
but in this Caſe the Arch-biſhop hath done as he ought, and for that 
the Prohibition was denycd : See 17 E4. 2. Fitz, Ns, Brev, $22, 
and 41 Aſi/, | 
The Caſe was this, there was a Cuſtom that a Park hath paid 
two ſhillings a year, and the ſhoulder of every Deer which was killed 
for Tithesz and in conſideration of that, had been time out of mind, 
&c, diſcharged of Tithes 3 and now the Park is diſparked, and it 
was moved by Harris Serjeant, that this diſſolves the Cuſtom, for 
when part of the Cuſtom is diſſolved by the party himſelf , this 
determines the reſidue, for it is adjudged if the Land be diſcharged 
of Tithes by real Compoſition 3 then it he ſue for Tithes in the Spi- 
ritual Court, Prohibition by the-common Law was granted, with- 
out other ſuggeſtion, but only that he ſued there for Lay-Fee, and 
it was faid that it was adjudged 5 Facobi, that where it was a Cu+ 
tom that fo many of the Bucks ſhall be paid for Tithes in ſuch a 
Park yearly, and after the Park ſhall be Jifparked z yet that remains 
diſcharged of Tithes, and the Cuſtom remains, and Coke chief Ju- 
ſtice ſeemed that Tithes arc due by Divine Right, but not what part, 
for by the tenth part be duc by Divine Right, then all Cuſtoms arc 
void, 


Trinity 11 Jacobi, 1612 in the Kings Bench. 


N Ote by the Statute of 50 Edw, 3. If a Conſultation be once du- 
ly granted, no new Probibition (hall be afterwards granted up- 
on the ſaid Libel. But if it be apparent matter, that the tixſt was not 
duely granted, then a new Prohibition may be granted by the whole 
Court 3 and with this agrecd the Book of Extries inthe Title of Pro- 
F 2 bibition 
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Buſhes Caſe. Part I, 


bibition : But this is to be intended to-the Spiritual Judge; ang 
it ſeems that the Admiral is out of this Statute : See 22 H, 7, 


: Buſhes Caſe, 


Ote that is was agreed in this Caſe, that if a Parſonage be im- 
propriate, and the Vicaridge be endowed, and difference he 
between the Parſon and the Vicar concerning the endowment, that 
ſhall be trycd by the Ordinary, tor the perſons and the cauſe alfo are 
Spiritual: And there the Vicar ſues the Parſon for Tithes, and he 
ſuggclis.the manner of: Tithing, and prays a Probibition, and it was 
aranted, and after upon ſolemn argument, Conſultation was granted, 
inſomuch, that the manner of Tithing did not come in qucition; but 
the Endowment of the Vicaridge only for that is the Elder Brother, 
25. the Lord Coke ſaid 3 this was cited to be adjudged by. Coke, 


Probibition. Aga r's.Caſe, 


Gay of Kingſton upon the Thames was ſued in the Eccleſiaſtical 
A Court for beating of his Wite, and for calling her Whore, and 
was ſentenced by them to pay to his Wite three ſhillings a week for 
her Allimony, and divers Fincs were impoſed upon him for not pers 
forming of that, and alſo provided that he (ſhould enter into a Re- 
cognizance for performance of that, and a Prohibition was granted; 
and alſo a Habeas Corpus to deliver Agar out of prifon. 


Michaelmas 8 Jacobi; Blackdens Caſe, 


PLackden married. one within age , and after diſagreed , fo that 

they might marry elſe-where 3 and the firft Wite had Iſſue by 0- 
ther Husbands, and dycd, and Blackden was ſucd in the Eccleſiafti- 
cal Court by an.Informer , ſuppoſing he had married a woman, 
living his other Witez and Blackgden proves there the difagreement, 
by which he had ſentence for him againſt the Informer; and yet he 
was taxcd to give to the Informer twenty Marks for coſts, which he 
xcfuſcd to pay, and moved to have a Prohibition, which was grant- 
cd : For it was injuſtice to allow coſts to one which had vexed 
bim without cauſe, and when they had given ſentence againlt the 
informer, | 


Parker's 


Part IT. 


Parker's Caſe; Michael, 8 Jacobi. 
pay being a Parſon of a Church , was deprived by the High 


Commithoners for Drunkenneſs, and moved for Prohibition, but 
it was not granted and he was directed to have Adtion tor the Tithe, 
and upon that the validity of the Sentenc2 (hall be drawn-in queition, 


Do@or Conway's Caje, Michael, 8-Jacobi. 


F\Onway and. his Wite were ſued before the High Commitlioners, 
$ that is to ſay, the Wite tor Adultery with Sir Michael Blunt, and 
the Husband for connivency to that,as a Wittal, and they were ſen- 
tenced there for that , and cylts taxed in Faly: and after the gene- 
ral pardon came, and pardoned-all the offences betore: the gth..day of 
November bctorc, and upon that the Doctor moved Prohibition, and 
had that, becauſe the offences were not enormous crimes, and the Sta» 
tute, and the Commithon upon that is to give power. to them to pro- 
cced upon enormous crimes, and to Fine and Imprifon for them. 
Alſo reſolved that the gencral pardon hath diſcharged the coſts, 
though that the Coſts were taxed 'betore the Pardon was in print: 
And this by the rclation that he had at the day bctore the coſts 
wcre taxed, 


Cradocks Caſe, Michael 7 Jacobi, 


Radock bought divciſe things within the body of the County; 
which coucerned the furniſhing of a Ship, as Corda 
and Shot 3 and the party of whom they were brought ſued 
for the Money in the Admiral Court, and Prohibitg 
for the Statute of Richard 24 is, that the Admiral ſhall not meddle 
with things done within the Realm, but only of things made upon 
the Sca, and that no Contrat- made upon the Land ſhall be held 
there, And here the Contract was at St. Katherines Rairs in the bo 
dy of the County ; for it was ſaid that St, Katherines is within Lon- 
don, and the Major of London hath Juriſdiction upon the Thames as 
far as Wapping. And it a Mwrther be committed -upon 'the Thames, 
this ſhall not be trycd by the Admiral: And here Terry and Peacocks 
Caſe was cited, which is related in Bingham'”s Cale inthe 2 Reports, 
and alſo in Sir. Henry Conſtables Caſc in the 5 Reports , and it was 
cited to be adjudged, that ifa Contract be made at Roan in France, 
that ſhall not be trycd in the Admiral Court, for. that it was made 
upon the Land, aud not upon.the Sea. 


Paſch 


Paſch 8 Jacobi R-gis, Common Bench, 
Gaudyes Caſe with DoFor Newman. 


He Pariſhioners of the Pairſh of Alphaye in Canterbury , pre. 
ſcribed co have the Nomination and EleQion of their Pariſh. 
Clerk, and the Parſon of the Parifh by force of a Canon , upon 
voidance of the place of the Pariſh-Clerk ele&ed one to the Of. 
fice 3 the Parithioners by force of their Cuſtom ele&ed Cmndy; the 
Parſon ſuppoſing this EleQion to be Irregular, for that it ,was + 
gainſt the Canon ; ſucd Cundy before Doctor Newman Chancellor 
of Canterbxry, and the (aid Cundy was by ſentence deprived of the 
Clerkſhip of the Pariſh, and the Clark of the Pariſh admitted ; Can. 
dy moved for a Prohibition, and had it granted by all the Court, 
for it was held that one Pariſh Clerk is a meer lay man, and ought 
to be deprived by them that put him in, and no others 3 and if the 
Eccleſiaſtical Court meddle with deprivation of the Pariſh Clerk, 
they incurr a premunire, and the Canon which willeth that the Par- 
{on ſhall have Ele&ion of the Pariſh Clerk, is meerly void to take 4- 
way the Cuſtom, that any Parſon had to ele him, Sce the Statute of 
25 H. $. that a Canon againſt common Law confounding the Royal 
Prerogative of the King, or Law of God, is void 3 and Cuſtom of 
the Realm cannot be tgken away but by A of Parliament. See 21 
Ed. 4. 44. the Abbot of Saint Albones hath a Charter of the King, to 
be diſcharged of colleQion of Tenths granted by Parliament or Con- 
vocation ; The Clergy grants Tithes in Convocation z there is 4 
clauſe in the Grant, that no one of them who ſhall be choſen tobe 
ColleQor, ſhall be diſcharged of collection by colour or force of any 
Letters-patents, and after they return the Abbot of St. Albones Col- 
le&or, who pleads his Letters- patents in diſcharge of ColleQor, and 
reſolved by the Court that the clauſe in the grant of Tenths doth not 
take away the exemption of diſcharge by the Letters-patents grant» 
£d. Andit was reſolved that if the Pariſh Clerk miſdemean himſelf 
in his Office,or in the Churchz he may be ſentenced for that in the Ec- 
clefiaſtical Court to Excommunication, but not to Deprivation : And 
atter Prohibition was granted by all the Court, and held alſo that a 
Prohibition lyeth as well after ſentence as-betore. 


Trinity 8 Jacobi, Common Bench. 


Ne was Cited to appear in the Prerogative Court of Carterbury, 
which was out of the Diocels of Canterbary, and upon that 

he prayed Prohibition upon the Statute of 32 H.8, which _ 
that 


Part II. Bearblock againſt Read, 


that none ſhall be cited to appear out of his Dioceſs, without 
aſſent of the Biſhop, and Prohibition was granted ; And yet it was 
Gid that in the time of H. 8. and Reign of Mary, that the Arch» 
biſhops of Canterbury bad uſed to cite any man dwelling out of his 
Dioceſs, and within any Dioceſs within his Province, to appear be- 
fore him in the Prerogative Court, and this without the aſſent of 
the Ordinary of the Dioceſs : But jt was reſolved by the Court, 
that this was by force of the power Legatine of the Arch-biſhop, 
that as Lyzwood ſaith, ought to expreſſed in the Prohibition, tor the 


Arch-biſhop of Canterbury, Tork, Piſa, and Reymes were Legati nati,, 


and others but Legati a Latere. 


Hillary 1610. 8 Jacobi, i» the Common Bench. 


Bearblock againſt Read. 


miniſtratix to her Husband, upon a Judgement given in this 
Court : The Caſe was this 3 the Plaintiff had Judgement againſt 

the Husband, and after fued him to an Urlagary; and upon that 
he brought a Writ of Errour, and removed the Record into the Kings 
Bench, and reverſed the Judgement for the Vtlagary. But the firit 
Judgement was affirmed 3 and then the Husbandggknowledged a 
Statute, and dyed : And the Wife took out Letters of Adminiſtration, 
and then the Statwte is extended againſt the Wife, and all the goods 
which ſhe had of the Inteſtates taken in Execution : Aſter which 
Bearblock in the Kings Bench ſueth a Scire facias upon the ſaid Judge- 
ment againſt the ſaid Adminiſtratrix, to have Execution, and the 
pleads upon that, the ſaid Statute in Barr, and the extent of that , 
and that more than that, ſhe hath nothing to ſatisfhe, and this was 
adjudged a good Plea. And then the Plaintiff being not fatisficd , 
he brought an Action of Debt upon the ſaid Judgement in this Court, 
and in Barr of that, the Wite pleaded all this matter in Barr, as afore- 
ſaid, upon which the Plaintiff demurred in Law, and the Judges 
ſeemed to incline that this was no Barr for though that the Wie 
hath not any means to aid her ſelf, of to prevent the extent of the 
Statute , yet it ſeemed to them that this ſhould not prevent the 
"" Execution 


| an Action of Debt bo by Bearblock againſt Read, Ad- 


3J 


Petty 4g4init Evans. Part IF. 


Fxecution -vpon the Judgement,and' that the Wife'might have Audjy 
querela againſt theConnuſee of the Statute ; and fo to make theey, 
tent void. It was not argued at 'this day, but the point only open. 
ed : Sce 3 Blix, Dyer, 7 H.G. See Paſch g Jaobj th 
Reſiduc, 


Petty againſt Evans, 


I* an Ejeftiene firme brought by. the Leſſee of a Copy-holder, it is 
ſufficient that-the Count be general without any mention of the 
Licenſe; and it the Defendent plead not guilty, then the Plaimif | 
ought to ſhew the Licenſe in Evidence: But it the Defendent plead 
ſpecially, then the Plaintiff ought to plead the Licenſe certainly in 
his replication, and the time and place when it was made: And ig 
this Caſe the Plaintiff replied, that the Copy-holder by Licenſe fir 
then had of the Lord did Demiſe, and did not ſhew what eſtate the 
' Lord had, .nor the place nor time when it was made, and all the ]u- 
ſices agreed that it is, not good :; For the Licenſe is-traverſable, tor 
it a Copy-holder without Licenſe of the Lord make a Leaſe for years, 
The Leſſee which enters by colour of that, is a Difſeiſor, and a Dif- 
{ciſor cannot maintain an Ejetione Firme, and the Detendent can- 
not plcad that the Plaintiff by Licenſe did not Demiſe 3 tor this is 
- a,pregnant Negative, alſo it ought to appear what eltate the Lord 
had, tor he cannot give Licenſe to make a Leaſe of longer time in 
the Tenancy, than he had in the Signiory : Ang for that if he be 
Leſſee for lite of a Mannor, and he licenſes a Copy-holder to make 
a Leale for 21 years of a Copy-hold, and then the” Leſſee for life 
dycs, the Liccnſe is for that determined, though that” the Copy- 
holder be of Inheritance, fur the Inheritance of the Lord is bound 
by that. An@&For that the Plaintiff replys, that the Copy-holder 
by Licenſe of the Lord firſt therefore had, made the Leaſe, that is, 
not good by Coke and Walmſley expreſly, and though that the D& 
ſendent contels the Replication,” by Implication, by pleading. Yet 
this (hall not aid the Plaintiff, tor that it is ſufficiently pleaded, 
which note. 


Hillary 8 Jacobi 16 10. is the Common Bench. 


| þ Adcion upon the Caſe , upon an Aſſumpſir, the Plaintiff counts 
that when he ſuch a day at the ſpecial inſtance and requeſt of 
the Defendent, lent to the Defendent the ſame day ten pound 3 and 
that the Defendent the ſame day, in conlideration thereof, aſſumed 
and promiſed to the Plaintiff 'to pay the ſame ſumm of ten pound 
at an other day to come; And it was moyed'in arrelt of Judgewer, 

that 


BY GO YVwr Wy” wat wy WE 


'ÞartH. Legate's Caſe, 


that the conſideration was too general, and for that the Action not 
maintainable, and all the Juitices. bue Foſter ſeemed the conſideration 
was good , bnt Foſter it ſeems was in ſome doubt of that , but 
Judgement was entred for the-Plaintiff according to the Verdi&: And 


Coke chief Juſtice ſaith , that ſuch a like Action was maintained a» * 


gainſt Kerober his Chaplain, as Executor of his Father, and it ſeems 


good Law. 
Legate's Caſe. 


'# Legate was committed to Newgate Priſon for Arianiſm for 


denying of the Trinity,by the High Commiſhoners : and it was 
moved on the behalf of Legate to have a Habeas Corpus, and it was 
granted, and it was faid by Coke chief Juſtice, that the Statute of 5 H. 
4. Chapter 10. inhibits Juſtices of Peace to-commit any man to any 
private Priſon, And it ſeems if any do again(t'this Statute, that an 
ARion of falſe Impriſonment lies: For every -one ought to be com- 
mitted to the common Goa), to the intent that he may be delivered 
at the next Goal-delivery » and alſo if any be- committed to any of 


the Counters in London, unleſs chat it be for Debt, that an Aion of / 


falſe impriſonment lieth for that, for theſe are private-Priſons, tor the 
Sheriffs of London for Debt only. 

Note in Debt for ten pound the Defendent confeſſeth five pound, 
andfor the other five pound pleads that he oweth nothing by the Law, 
and at the day the Plaintiff would have been non-ſuited. And it was 
agreed by all, that if he be non-ſuited, that he ſhall loſe, as well the 
Debt-confeſſed as the-other, 

Note the year of the Reign of the King was miſtaken in the Re- 


\cord, of Nif: prixs, but the Record which remains in the Court was v& 


ry well,and it was amended : For inſomuch that it was a ſufficient and 
certain Iſſue; this was ſufficient Authority to the Juſtices of Nift privs 
to proceed, but nothing being miſtaken but the year of the Reign 3 
this (hall be. dnentied, tar it.is only the milpriſion of the Clerk; See 
Dyer 260. 24, 2.5. 9 Eliz.1'1, H, 6. 4 | 

Note alſo if Tenant in Dower be diflciſed, and the Diſſeiſor makes 
a Feoffment, the Tenant in Dower ſhall recover all her damages a» 
gainſt the Feoffee, for (he is not within the Statute of Gleweefter, Chap- 
{cr 1, By which cyery one ſhall anſwer for their time. i. 


| | 


G | Hillary 
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Hillary 8 Jacobi £61 1. in the Common Bench. 
Reyner againft Poell : See Hillary 6 Jacobi fol. 


F ſecond deliverance for Copy-hold in Brampton, in the County of 
Huntington; the caſe was, Copy-hold Lands were ſurrendered to 
the uſe of a Woman, and the Heirs of her-Body, and ſhe took a Huſ. 
band, the Husband and Wife have Ifſue 2 Sons, and after ſurrenders 
to themſelves for their lives, the remainder to the cldeſt Son and his 
Wife in Fee the Husband and the Wife die, the eldeſt Son dies, the 
youngeſt Son enters, and ſurrenders to the uſe of a ſtranger : And the 
ſole queſtion upon which they relied z it the Wife was Tenant in tail, 
or if (he had Fee- ſxrmple conditional; and it was argued by Nichols,that 
the Wife was Tenant in tail,and to prove that,he cited 2 Caſcsin Lit. 
tleton, where it is expreſly mentioned, who may be Tenant in tail; 
See Set. 73.79, And who may have a Formedon: See in the diſcens 
der, Set. 76. And he grounded that upon reaſon, for that, that it can- 
not he denyed. ,; but that Fee-ſimple might be of Copy-hold accord- 
ing to the Cuſtom, and as well as Fee-fmple, as welt it may be an 
Eſtate tail, fox every greater contains his leſs, and he ſaid that this 
is grounded upon the Reaſon of other Caſes, as-if the King grant to 
hold Plea in his Court of all Actions in Debt, and other Actions; 
and then one Action of Debt is given in Caſe where it lieth not a 
* the common Law, yetthe Grantee may hold Plea of that : But if a 
new Action be framed, which was not in experience at the timeaf 
the Grant, but js given after by Statute, the Grant ſhall not extend to 
that-z and to the Objection, that Copy-hold is no Tenement within 
the Statute of gifts, &e. As to that he ſaith, that that (hall be very 
well intended to be within the Statute as it is uſed : And 4 H. 7.10. 
A man makes agitt'in Tail by Deed 3 the Donee. hath an Eſtate-tail 
ia. the. Deed' as well as in-the Land , ſo Morgax and Maxelr Cale, 
Commentarics a6. And fo of Office, Honour, Dignity, and Copy- 
hold alſo 3 and Dyer 2 and 3 Pbil. and Mary 1 14+ 61. It is found by 
ſpecial Verdi&,' that Copy: hold Lands have been deviſable by Copy 
in Tail ; and fo it is pleaded, 2 and 3 Eliz. Dyer 192. b. And when 
a. lefſer Eſtate_is extraQed' out 'of a greater, that ſhall be direRed 
and ordered, according-te the courſe of the common Law and for 
that the Wite ſhall have plaint in Nature of a Cui in vita. And 15H. 
8, b; title Tenement by Copy of Court Roll; it was ſaid for Law 
that Tail may. be of Copy-hold, and that Formedou may. well he 
of- that in deſcender, by proteſtation to ſue in nature of a Forme 


in Deſoender at the common Law, wd good by all the Jaſtices; for 
though that Formeden in Deſcender was not given but by —_ 
&- 


Part 117 
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Part IT. Reyner ag4i»ft Poell, 


Yet now the Writ lieth at the common Law, and ſhall be intended chat 
this hath been a Cuſtom time ont-of mind, &c. And the Defendene 
ſhall xecover by advice of all the Juſtices, and the like matter in 
Eſex, M. 28. H. 8. And Fitz. affirms, that inthe Chamber of the 
Dutchy of Lancefter afterwrds; and alſo he faith, that when cu» 
fom hath created ſuch Inheritances , and that the Land ſhall be de» 
ſcendable, then the Law (ball dire& the diſcent, according to the 
Maximes and Rules of the common Law, as incident'to every e- 
late deſcendable, and for that ſhall be Poſſefſio Fratris, of a copy-hold 
Eſtate, 4 Coke 22.8. Browns Caſe b. And there 28 a, Gravener and 
Tedd, the cuſtom of the Mannor of Allefly, in the County of War- 
wick, that copy-hold Lands might be granted to any one in Fee- fame 
ple: and it was adjudged that a Grant to one and the Heirs -of his 
Body, is within the cuſtom, for be that Eſtate-tail, or Fee- {imple 
conditional, that is within the cuſtom : So he may grant for life or for 
years by the ſame cuſtom z for Eſtate in Fee-ſimple includes all, and 
it is a Maxime in Law, to him that may do the greater, it cannot be 
but the leſs is lawful ; and over he faid, that in all Caſes where a man 
was put to his real Action at the common Law, in all theſe Caſes a 
copy+holder may have plaint with proteſtation to proſecute in na» 
ture of the ſame Action z and to the objetion, that there cannot 
be an Eſtate-tail of copy-hold Land, for that, that the' Tenant in 
Tail ſhall hold of him in Reverſion, and ſhall not be Tenant to the 
Lord, to that he faid , that this Eſtate may be created as well by 
(Cepit extra manus Domini ) as by Surrender, and then there is not 
any Reverſion or Remainder, but it is as if Rent be newly granted in 
Tail; but he faid there -may be a Reverlion upon an Eftate-tail, as 
well as upon an Eftate for life; and he did not infift upon the cu- 
ſtom, but upon this ground, that if the cuſtom warrant the greater 
Eſtate, which is the Fee-fimple, the leſs (ſhall be included” in that. 
And he did not argue, but intended that it would be admitted, that 
diſcent of copy-hold Land ſhall not take away Entry.nor Surrender of 
that, nor ſhall make diſcontinuance, ſo prayed Judgement and Re- 
turn. Harris. the youngeſt Serjeant argued for the Plaintiff, that 
it ſhall be a Fee-ſimple conditional, and not an Eftate-tail 3 and he 
ſaid, that the ſole queſtion was , if the Statute of Weſtminſter 2, 
converted, and changed Fee-limple conditional of copy-hold into 
an Eftate-tail, for it be not an Eſtate-tail within this Statute, it ſhall 
not be an Eſtate-tail at all, for Littleton ſaith, before the making of 
the {aid Statute, theſe Eſtates were Fee-fimple conditional,and for 
that cannot be by preſcription 3 and alſo he ſaid that copy-hold E- 
liate: was ſo baſe an Eſtate, that at the common Law a copy-holder 
had-no remedy, . but only in the Court of the Lord : But as to Lis+ 
teton who faith, that he may have a Formedon in Deſcender, to my 
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Reyner againſt Poel: PartIt 
he faith, that the Heir which hath Fee-ſimple conditional may hayy 
it by the common Law; for this was at the common Law, before 
the making of that Statute of Weſtminſter 2. as it appears by. 4 Eg, 
2. Formedon 50, 10. Ed. 2, Formedon 55. And by. Bendlowes in the 
Lord Barkjeys Caſe, in the Commentaries 239. b. By Benloſe, wherg 
it is ſaid by him, that a Formedon-+in Dilcender was not at thecom. 
mon Law, but in a ſpecial Caſe 3 where an Afirze of Mortdancefter 
would not ſerve the Iſſue 3 thatis, it a.man had Iſſue a Son, and his 
Wife died, and after that he takes another Wife, and Land was given 
to him, and to his ſecond Wife, and to'the Heirs of their two Bg- 
dies begotten, and: they have another Son, and the. Wite died, and 
after the. Father dies, and a firanger-abates, there he faith that he. 
fore the Statute , the youngeſt Son could not have an Aflize of 
Mortdaneeflier;,, and for that he ſhall have a Formedon in Deſcender, 
which was no other but a Writ founded upon his Cale : See-16 of 
Ed.2. Formedou 55, And for:that when Littleton {peaks of an-Eſtate. 
tail of copy-hold, that ought to be underſtood of Fee-tail, which 
may be Fee-fimple conditional; and ſo Littleton may be reconciled, 
and will well agree with himſelt; alſo it ſeems that Copy-hold js 
out of the intent and meaning of the Statute of Weſtminjter 2, Forut 
the common. Law in ancient: times, this was baſe Eſtate, and- not 
more in. Reputation than Villainage 3 and alſo it ſuch an Eſtate then 
might be created of that which (hall be. perpetual, and no means to 
bar it; for Surrender of that doth not make any diſcontinuance, 
and Recovery was not. known, till 12 Ed, 4. and he faith, thatin, 
ancient time the name of Copy-holder was not well known,for in an» 
cient times they were called Tenapts in Villainage,and Tenants by co- 
py is but a new term : See Fitzherberts Natura Brevium, 12.6, and the 
old Tenures fol. 2. and BraGon, lib, 2, charter 8. In gifts made t0- 
ſervants calleth them-Villains and Sokemen 3 and in the old Tenures 
it is ſaid that the Lords may expel them ; and upon this he inferred, 
that if it-be fo baſe a Tenure, thought it .be of Lands and Tenements, 
yet they ſhall not be intended to be within, the. int&t of the makers 
of the Statute of Weſtminſter 2. And alfo by a ſecond reaſon, that is, 
that it was not the intent of the makers of the Statute , that this 
ſhould extend-toany, Lands, but only to thoſe which are free Lands, 
- for the parties are called Donecs and. Feoffees, and. the. will of the 
Giver hall be obſerved , according to. the form in- the Charter of 
his gift manifeſtly expreſſed, by which it appears that. it. dught to 
be of ſuch Land, of whicha gitt may be made, and alſo the Statute 
provides that if the. Donee levy a Fine (that. m right it ſhould be nc 
thing) by which allo it appears as to himiticemed, that-it ought'to 
be of fuch Land, of which a Fine may be levied. And alſo for a third 
xealop, which was. the great Incouyenience, which would cnſue up 
on 
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Part IT. Wallop againſt the Biſhop of Exeter, 


ow-it, for then the: Donee hath: no means to diſpaſe of thats nor give, 
that for. the advancement of his Wife nor her 1fues, - and alfo the, 
Lord ſhall loſe his Seigniory, for the Donee (hall hold of, him. $2 Re+ 
verſion, and not of the Lord; and it is reſolved in Heydens Cale, 

Coke 8. 4. that when an Act of Parliament , alters. the Service ,, 
Tenure, Intereſt of the Land, or other thing in prejudice of the Lord, 
or of the. cuſtom of the Mannor,, or in prejudice of - the Tenant , 
there the gencral words of ſuch Ad ſhall not extend to Capy-holders: 
See the opinion of Menwaod chict Baron there,, and he-agreed , that. 
admitting it ſhall be an Eſtate-tail, that then Surrender ſhall not make 
diſcontinuance, and ſo he concluded and prayed Judgement tor the 
Plaintiff- his Clyent : See Hill and 'Upchars Caſe , which. was ad» 
judged in the Kings Bench, and the principal Cafe was ajourncd un» 
til the firſt Saturday of .the next Term : See Hillari 7 Facobi in this 
Book in Replevix, the Plaintiff 'was non-Cuitcd between the fame par- 
tics: See alſo Paſeh 9 Jacobi 114g, 


Hillary 1610. 8 Jacobi iz the Common Bench. 
Wallop againſt the Bifhop of Exeter and Murray Clerk, 


'N a 2uare impedit, the Caſe was, Door . Playford being Chap- 
lain of the King , accepted a Benehice of preſentation of a com- - 
mon perſon z.:and--atter he accepted another of preſentation of the. 
King, without any: diſpenſation, both being above the value of cight 
pound per annum, it the firſt Benchce was void by the Statute of. 
21 H. 8, chapter 13. or not, was the queſtion; for if that were. 
void by the acceptance of the ſecond Benehtice without diſpenſation z- 
then this remains a long time void, fo that-the King was. intituled, 
to preſent by Laps, and-preſcnted the Plaintiff the Statute of. 2 1 41; 
8, provides, that he which is Chaplain» to an Earl; Biſhop, &c. may- 
purchaſe licenſe or diſpenſation to receive , have and.kecp two Bene- 
hces with cure, provided that. it ſhall be lawful to the Kings Chap- 
lains, to whom it ſhall pleaſe the King to give any Benctices or pros: 
motions Spiritual, to what number ſoever it be, tg accept and rective 
the ſame without incurring the danger, penalty and farteiture, jo this, 
Statute compriſed,” upon which the queſtion wass/ if. by this, Jaſt Pro- 
viſo,-Chaplain of the King having a Benefice: with Cure above the, 
value of eight pound per anzum,ot the pretentation of a common-per- 
ſon, might accept anotherBenefice with Cure over the valye of cight. 
pound alſo of the preſentation of the-King without diſpenſation; -the 


words of the Statute, by which the fixſt-Chuxch is;madeyojd arc 3 


an 
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Treſham agairft Lamb. ' Part 11, 


and be jt enaQted, that if any Parſon or Parſons having one Bege.. 
fice with cure. of Souls , being of the yearly value of cight pound 
or above, accept and take any.other with cure of Souls, and be jn. 
ſtituted and inducted in poſſeſſion of the ſame , that then arid in. 
mediately after ſuch poſſeſſion had thereof , the frſt.Benefice (hay 
be adjudged inthe Law to be void : Sec Holaud's Caſe, 4 Coke 75.4, 
This Caſe was not argued, but the point only opened by Dodridge Sex. 
jeant of the King for the Plaintiff, and day given for the argument of 
chat cill the next Term, 


Hillary 8 Jacobi 1610 in the Common Bexch, 
Treſham againſt Lamb. 


| B-—- Treſham was Plaintiff in waſte againſt Fob# Lamb, the Plain- 
L tiffſuppoſed the Defendenc had made waſte in ſowing and plow. 
ing ancient Meadow, the which he had let the Defendent for years 
in Reſhton in the County of Northampton, and ſowed it with Woad, 
and prayed Eſtrepement upon the Statute of Glouceſter, chaptas 1, 
And upon cxamination it appears, that the Lands let was Paſture and 
Meadow, the Paſture was Ridge and Furrow, but had been mowed 
and uſed for Meadow for diverſe years, and that the Detendent 
plowed and ſowed that with Woad ; but this which had been anci- 
ent Meadow, he uſed that as Meadow, and did not convert that to 
ArableLand 3 but the Judges would not grant any Eſtrepement to 
the Paſture, for that it was Ridge and Furrow, and it was no an- 
cient Meadow, although that had been mowed time out of mind, 
ee, But to the ancient Meadow they granted a Writ of Eltrepe- 
ment 3 but Fofter ſeemed: to be of another opinion , for that, that 
it was t0 ſow Woad, for that, that it is againſt common Right, and 
the fume and ſmell of that is offenſive and infectious z but it it had 
been to fow' Corn, he agreed as above; and for the exccuting the 
Writ of Eſtrepement, they all agreed that the Sheriff ought to take, 
if necd be, the power of the Country againſt thoſe which made the 
Waſte (hanging the Action) and may commit them, if they will 
not obey hiin, 'tor-the words of the. Statute are, that you ſhall caulc 
to keep,” which'ſhall- be intended, in ſafety. But if Leſſee for years 
trench/ or drain; that is no-Waſte, as it was now of late times ad- 
judged, where if the Leſſee-takes any of the reaſonable Boots that 
the Law allows, that it ſhall be no Waſte, no Eftrepement ſhall be 
granted ; See Fitzherberts Natura Brevium, 59, m. 

-If a man-devife Land to- his Executors tor years, this han 
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Part II, James ageini?? Read. 


| but if he deviſe that his Executors ſhall ſell his Lands, or deviſe 
his Lands to his Executors to be ſold : this ſhall þe no, Aﬀets until 
the Lands are ſold,” and the* Money for which the Land ſhall be ſold 
ſhall be Aſſcts. | 

A Record of Nifi prins, in an Action: of Debt upon an Obligati- 
on, with cgndition to pay ſuch a ſum of Money at ſuch a Feaſt next 
after the date of the Obligation, and the day of the date of the Os 
bligation was omitted: in the Record of the Niſt prize, ſo that it doth 
not appear Which (hall be the next Feaſt, .at which-the Money ought 
to be paid after the date, and by all the Juſtices, that was no pertc& 
Iſuez and for that the Juſtices of Nifi prixs have n&@ power to pro« 
ceed upon it, and for that it (hall not be amended, otherwile it it 
had been a good Iſſue, though that another thing had been miſta- 
ken :- See Dyer g Eliz,, 260. 24. And ſee before the fame Term 
here. $2.91 | 

The King pardoned a man attaint, for giving a falſe Verdict, yer 
he ſhallnot be at another time impannelled upon any Jury,tor though 
that the puniſhment were pardoned, yet the Guilt remains, . 


Hillary 1610; 8 Jacobi, in the Common Bench. 


James againft Read, 


T*HE- Caſe. was: the g_— fciked of a Mannor, where there 

were diverſe Copy-holders for life; and was alſo ſciſed of cight 
Acres of Land in another Mannor, in which the Copy-holders have 
uſed time out of mind, &e, to have Common, and after the King 
grants the Mannor-to one, and the cight Acres to another; anda 
Copy-holder puts in his Beaſts into the eight Acres of Land, and in 
Treſpaſs brought againſt him by: the Patcntee of the right Acres, he 
preſcribes that the Lord of a Mannor, and all thoſe whoſe Eftate he 
hath in the Mannor have uſed time out of mind, &e. for them» 
ſelves and their Copy- holders to have Common in the ſaid eight A- 


cres of Land : And further pleaded, that he was Copy-holder for . 
his life by Grant, after the aid, Upity of Poſl; inthe King, ang | 


ſo, demanded Judgement i, Acjon,; againſt which the ſaid Unity of 
Poſſeſhon was pleaded, upon which the : Defendent, demurrs ,,an 
all the Juſtices ſeemed that though- that. preſcription was pleade 


that the, Common was extind& z but it ſeems allo to them that by. 
l 


| ipecl pleading he might have been belped, and ſave his Commpy, 
or 
37+ &. 
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this way Commgp Appendent > Sep 4, Cakgy Jirringhams Cale. 
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Hillary 8 Jacobi, 1610, in;the Kings Bench. 
Cartwright againſt Gilbert. 


T* Debt upon an Obligation with Condition to-be and 'perform an 
''Arbitrement to be made, the Arbitrators award, that the Defen. 
dent ſhould-make Sabmiſſion, ant ſhould acknowledge himſelf (or. 
ry for all tranſgreſſions and words, at or betore the next Court to be 
held in the Mannor of P., And-for the not pertormance of that A. 
ward, the Plaintiff brought this Suit, -and the Detendent in Barr of 
this, pleads that at the (aid next Court, he went to the Court to make 
his ſubmiſſion, and to: acknowledge himfettgrieved according to the 
Award, and was there ready to have performed it : but further he 
faith, that the Plaintiff was not there to accept of it , upon which the 
Plaintiff derzurred'; and it. ſeems to Coke and Foſter, that the Þe. 
fendent hath done-as much as was tobe done of his part, and for 
that, that the Plaintiff was not there ready to accept ; the Defem 
dent was diſcharged, for this ſubmiſſion is perſonal, and to the in- 
tent to make them *friends;, and for that, both the-partics ought to 
be preſent, But Walmeſley and Warburton ſcemed, that it might 
have been very well made in the abſence of the Plaintiff, as well 
as a man may ſubmit himſelf -to an Arbitrement of a man which 
is abſent; for this is only to be made to the intent to ſhew himſelf 
forrowtful for the Freſpaſſes-and words, which he hath made and 
ſpoken, ard''it was nbt argued, but adjourned till the next Term, 
and the Juſtices moved the partics to make an.cnd of that, for that 
it was a trifling Suit, 


Hillary 8 Jacobi 1610. . #n the:Common Bench. 
Sir Ediward Aſhifeild, 


Ls Eaward Aſþfeild was bound' in an Obligation by the named 
CI Sir Edmund, and fubſcribed that with che tiame of Edward, and 
in 'Dcbt brought upon that, he pleads (it is not his Decd ) and 
ſeems to all the Juſtices, that he-rmight well plead that; for it appear 
to them that he is not named E#mand, and the original againtt him, 
-was, command Edward, otherwiſe Edmund -and this was not good, 
for a trian'catinot have'two Chriſtian names, and if Jadgemerk wete 
givenagainlt him by the.name of Edmmnd, and the Sheriff arreft * 
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Part H. Styles againſt Baxter. 

by Capias, that falſe impriſonment lies againſt him : But'if he have. 
2 name given to him, when he was chriftened, and another when he 
was confirmed, he ſhall be- called atid known by the name given un-' 
to him, at the time of his confirmation, and not by the firſt : | See 11 
R. 2. Grants 9 E4d.3.4.12. R.-2. Feoffments 5$, See Perkins fol. 8.6. 
g. 4, Grants, 10 Eliz, Dyer 279, 4. - 


We - i, | 
Hillary 8 Jacobi 16 ro. in the Common Bench. 
Styles againſt Baxter. ' 


ge bronght an Action upon the Caſe againſt Baxter for calling 
him perjurced man, the Defendent juſtihed that the was perjured 
inſuch a Court, in ſuch a Depoſition, 'atid ſo' pleaded that certain- 
ly., and it was found for the Defendent 'at' the Niſi- privy, and 
Judgement was given accordingly, and' the Defendent afterwards 
publiſhed the ſame words of the. Plaintiff, upon- which he brought 
a new Action for the new publication, in which the Defendent plead- 
cd in Barr the firſt Judgement,” upon which the Plaintiff demurred, 
and it was adjudged without any- contradiction, that-it was a good 
Barr, | | . 


Hillary 8 Jacobi 16 ro.in the Common Bench. 
Andrew 2g4inſt-Ledfam in the Star-Chamber. 


Nerew exhibited his Bill in the-Star-chambet againſt Ledſam , 
the-matter:: Andrew beitig; a rich Uſurer, delivered to Led- 

ſam being a Scrivener, one thouſand pound to be employed f orhim 
for Intereſt , that is, for ten pound br the uſe of every hundred 
pound: for every year.,- Ledſamr being'a Prodigal man, as it ſeems, 
ſpent.the Money, : atd 'delivetedito 'Andrew' diverſe ſeveral Obliga- 
tions, every of. them containing; three ſeveral perſons,- well known 
to be ſufficient , being ſome-of thetn Knights , others Gentlemen 
and Eſquires of great Eſtates , and the other good Citizens with« 
out exceptions, were bound to Andrew in two hundred pound for 
the payment of one hundred fixty pound to Ardrew, at a day to 
come within fix Months then next coming, as Andrew had uſed be- 
fore to lend his Money, -and gelivercd the'Obligations with Seals un- 
to them, and the names of the parties mentioned to be bound by 
that ſubſcribed, and his own name alſo ſubſcribed as witnelling the 
fealing and delivery of them, 'as a publick Notary, as the good and 
lawtal Obligations of the Partics: which 'were mentioned 'in them, 
where indeed the partios mentioned in thetn, had not-any notice of 
H any 


Burdet againſt Pix. Partly, 


any of them : But Ledſanm had forged and counterfcited them, as he 
hath confeſſed upon his Examination, upon Interrogatories admi. 
niltred. by the Plaintiff in this Court, and at the bearing of the cauſe 
and ſentence of that, it.was moved, if Ledſam ſhall loſe both his Ear 
or but one 3 for if it be but one forgery, then by the Statute of 5 Eljz, 
admitting that the Bill, is grounded upon this Statute, he ſhall loſe 
an Ear, and pay the double damages w* coſt to the party grieve: 
And alſo if Andrew, being but the Obligee, . and not any of the 
ties, in whoſe names the Obligations were forged, if he be ſuch x 
party grieved, which ſhall have double colts and damages, and theſe 
doubts were reſolved by Coke chicf Juſtice of the Common Bench, 
where they were moved 3 and Flemming chict Juſtice of the Kin 
Bench, that Ledſam ſhould: loſe but one Ear, for that ſhall be taken 
as one forgery, for that it was -made at one time, and alſo that 4 
drew was the. party grieved within the Statute 3 but Coke ſaid that 
the Bill was. general, that is againſt the Laws and Statutes of the 
Realm, and not preciſely upon the Statute of 5, Eliz. For he ſaid, 
that when a Bill-is founded upon an A of Parliament, that this ought 
to contain all the, branches which are mentioned in the AA, the which 
wants in this Bill, but infomuch , that it was adjudged in Parliz- 
ment what puniſhment ſuch Offenders ſhall have, they inflicted the 
ſame puniſhment which is appointed by the Statute, and added to 
that, that he ſhould. be impriſoned till he found good Sureties for his 
good behaviour, and alſo that he ſhall be brought to every one of 
the Kings. Courts at. Weſtminſter - with great Papers in. his Hat, con- 
taining. his offence in Capital Letters , but the Lord Chancellor 
expounded the double damages in- fuch manner 3' that is , that 
ma ſhall: not be intended double intereſt, but only the principal 
Dedt. AX | 

Note, that if Execution be directed; to a Sheriff, to arreſt any 
man, or. to make Execution within a Liberty :- And the Sheriff. dp 
xQ- his Warxant-to a Bailiff of the _Liberty., for to make Execu 
tion of: the Proceſs, which makes it, and after is. a Fugitive , and 
not. able to anſwer for that , the: Lord of the Franchiſe ſhall ar- 
{wer for, that , and. ſhall. be hable to anſwer. for his Bailiff, by all 
the Juſtices, | 


rf Burdct-egainft) Pix, 


N Debt upon a ſingle Bilt'by Burdet againſt Joby Fiz, as admb 

4 piſixatox of Freeweg, ,the Cale was this 3 that. 1s, . Freewen wa 
bound in an Obligation, of thisty four- pound to Brrdet —_] 
* 5 t " 
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Parti. Bone 494i9ft Strettoti. 


tif, aid was alſo bound to one William Pix in $51, Freewen died 
Inteftate, and the Letters of Adminiſtration of his Goods were com- 
mitted after his Death, tothe faid Fob Pix, the Defendent 3 and 
the aid William Pix alſo made the ſaid Fob Pix the Defendent 
his Executor and died, and the Defendent in this Aion pleads, that 
the faid Freewen was indebted to the faid' William Pix, and that he 
was his Executor, and that he had Goods of the ſaid Freewens, (ut+ 
kcient to {atisfie the ſaid Debt, the which he retained for the fati- 
ation of that, and that over that, he hath not of his to ſatisfic 
him 3 upon which the Plaintiff Demutred, for that , that the De- 
fendent doth not plead, that he hath made his eleion to retain the 
faid Goods, for the ſatisfaQtion of his own ſaid Debt before the A- 
ion brought, and by all the Juſtices, he ought- to make his electi- 
on before the bringing of the Adtion,- otherwiſe he ſhall be charged 
with the other Debt ; See Woodward and Darcyer Caſe, Commen- 
tarics4 $4. 4, and 4 Coke 30. Conlters Caſe. 


- 


* Hillary 8 Jacobi 1610. i the Common Bench, 


Bone g4inſt Stretton, 


He Caſe was this: A man ſeiſed of two Acres*of Land, makes 

a Leaſe for years of one Acre to one, and another Leaſe for 

years of the other Acre to another; and then he enters and makes 
a Feoffment, and ſeveral Liveries upon the ſeveral Acres, and one 
ot the Leſlces being preſent , doth not afſent to the ſaid Livery , 
and the uſe of the {aid Feoffment, was to the uſe of his laſt Will, 
and then he declares his laſt Will; and by that recites the (aid 
Feoffment, and then declares the uſe of that to be to the uſe of him» 
ſelf for life, the remainder over to a ſtranger, and after the Te- 
nant for years which did not aſſent to the Livery , grants his E- 
ſtate to the Feoffee, and the Feoffee dies 3 and Nichols Serjeant 
moved firſt : That this enures as a Grant of Reverſion, and that 
the Grant of the particular Tenant enures, firſt as an Attornment, 
and then as a Surrender of his Eſtate, as if it had been an exprels 
Surrender, and all the Juſtices agreed, that this doth not enure 
to make Attornment and Surrender , as *expreſs Surrender will , 
for an expreſs Surrender admits the Reverfion, to be in the Grantee 
to whom the Surrender is made : But in this Caſe before Attorn- 
ment the Grantee hath nothing, and after Attornment the particu- 
lar Eſtate being granted, it ſhall be drown'd in the Reverfion, Harris 
Serjeant, the words of the Deviſe are, that his Feoffees, and all other 
H 2 Perſons 


Replevin. 


Gargrave 4g4init Gargrave. Part It, 


Perſons which affer -his' Death' ſhall be ſeiſed, (hall' be ſeifed to the 
ſame uſes before declaxed,. and ot-ope.Acre he hath not any F 

for of. that the; Feoffment - was 'void), ;and yet it was:agreed that 
che Deviſe was good as. Lyngies Caſc was in 35 H. 8. cited by 4y. 
derſon, in Welden and Elkjntons Caſe, Commentaries 523 b, Ang 
he argued, that though, that. when a conveyance may enure in (+. 
veral courſes, yet jt cannot enureifor part in one courſe, and 

in another, courſez and tor that this. Deviſe enures. as ai Devite of 
Land fox one Acre, and Declaration of the uſe. of the Feoffment foe 
another Acre; for it is agreed in Sir Rowland Haywards Caſe, 2 
35.4. 6 Coke 18.4. Sir Edward Cleeres Caſe , and alſo ini this Caſe 
the Deviſox hath made expreſs Declaration, that the Land ſhall pag 
by the Feoffment, and .that the Will (hall he but a Declaration of 
the uſe of the Feoftment,- and for that: nothing ſhall pats by the 
Deviſe, with which the Juſtices {cemed to-accord, and cited a Ca 
to bc adjudgcd in the Kipgs Bench, 4o Eliz. where the Father gives 
and grants Lands to his Son and his Heirs with warranty, and makes 
a Letter of Attorney within the Deed to make Livery, and adjudged, 
that that-thall, not, cnure.as «. Cavepant to raiſe a uſe, tor thats that 
it appears by the Letter 'of Attorney, that his intent was, that that 
ſhould cnure as a Feoffment, and not as any other manner of con- 
veyance : Sce 14 Eliz, Dyer 311. 83. Maſter Cromwells Caſe, and 
ſo it was adjudged arcordingly. 


Hillary 8 Jacobi 1610. in the Common Bench, 
Gargrave ag4inft. Gargrave, 


K ro Gargrave, was Plaintiff. in a Replevia againſt Sir Rich 
ard Gargrave Knight, and the Caſe was this : The Father of 
Sir. Richard Gargrave was ſciſed of divers Tenements called Lyn 
gel-Hall iv Lyngel-Hall, and of a Moor called Kingſley Moor in anc- 
ther Town, and the Tenants of the ſaid Father of Sir Richard, 
have uſed. to have Common in the faid Moor., and the (aid Fe 
ther {© being of that ſciſed, dcniiſed. the ſaid. Tenements to the faid 
Katherine Gargrave fox her Joynturc, by. theſe words, by the name 
of Hingel-Hall, and certain Land, Meadow , and Palture in cet- 
tainty; and with alt Lands, Tercments, and Hereditaments t0 
that belonging z or with that. occupicd and enjoycd, now or late, 
in, the Tenure of one Nevi/z, and Newil was. Tenant, of the faid 
Premiſſes , and had, Common in Kingſley .Moor , upon which the 
gueſiion was 3,.if the, faid Katperine by this Demiſe ſhallhave Com- 
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Part IT. Gargrave againſt Gargrave. 


mon in the ſaid Moor or not. And Hywtton Serjeant atgued”, 
that the (aid Katherine. ſhall have Common in the ſaid Moor 
for he faid., that the ſaid Demiſe. ſhall' be expounded , according 
to the intent ot the parties, as it is agreed in Hill and Granges Caſe, 
Commentaries 270. b. Where a man makcs a Leaſe for ycars of 
2 Houſe ,,and all the Lands to that belonging3 and though it is 
there agreed", that Land_cannot he Appurtenant to a Houle , yet 
this word Appurtcnant , Thall be taken in the cfie& and ſence of 
uſually occupied with the Mefſuage or lying to- the Houle , by 
which it appears that the words are transferred from the proper 
ſignification. to another , to ſatishe the intent off the parties , tor 
it is the Office of the Judges, to take and expound the words which 
the common people uſe, to exprels their intent according to their 
intent 3 and for that thall be taken not according to the very dehini- 
tion, ipſomuch, that it doth not ſtand with the matter , but in 
ſuch manner as the party.uſcd them : And for that this- Grant ſhall 
amount to a new Grant of Common in the (aid Moors for as it ſeems 
Common or Fecding for Cattcl may be granted, and paſs by- the 
name of Tenements and Hereditaments, or at lealt (hall be included 
and compriſed within the words, Tenements and Hereditaments , 
and fo ſhall be conſtrued as a thing occupied and enjoyed with the 
ſaid. Mcſſuages.: Sec Hen. Finches Caſe 39 Coke. And it was an ex- 
preſs Endorſment upon the Demiſe, that the ſaid Katherine ſhould 
not have Common in the {aid Moor, but it was agreed by all, 
that this was vain and idle, and nothing worth; but he urged that: 
this ſhall have a favourable conſtruction, for that it was for Joyn- 
ture, which ſhall have as favourable conſtruction as Dower ; and (o- 
he prayed Judgement for. the Plaintiff: And of the other part Nz- 
hols Sexjeant argued, that this ſhall not amount to-a new Grant, 
for he ſaid that they are not apt words to receive ſuch conſtruction, 
for he ſaid that this is no Tenement or Hereditament, no Common, 
but only a Feeding for the Cattel of the Leſſee, in the Waſte of the. 
Leſſor ; Sec 20 Edw. 2. Fitzherbert, admeaſurement, and it cannet 
paſs as a thing uſed with the faid Houle, for that was not in Efe at 
the time of the Grant; and there is not-any apt word to make a 
Grant : And he cited a Judgement in Action of Waſte, between Ar- 
den and Darcy, where Arden. was ciſcd. of the Mannor. of Curb al, 
and alſo of Parkþall, and makes a conveyance: of the Mannor of 
Curbal to divers uſcs;z and at this time parcel .ot the Mannor of 
Curbal, was occupicd with Parkbal-as parcel of that, and aftcr made 
another conveyance of all his Lands in England, except the Man-- 
nor of Curbal ; And adjudgcd that the Park.which is uſcd with Parks 
ball ſhall not. be within the exception : Coke faith, that it was only 
Eecding, and not Hereditament 3 for the Inheritance of both was in 
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Canning ag4i»iF Newman. Part I, 


the Leſſor; but if it be granted of Feeding, it ſhall be intended 
the ſame like Feeding, that the Tenant hath; as it the King grant 
ſuch Liberties as the City of London hath, and that ſhall be g00d, 
and ſo it was adjourned. 


Hillary 8 Jacobi 1610. in the Common Bench, 
Canning ag4inſ# DoFor Newman. 


N an Information upon the Statxte of 21 H.8. chapter 13, Of 
non-refidency, it was forfhd by ſpecial Verdi&, that DoQor New. 
man was Incumbent, inveſted in the Re&ory of Stapleburſt in the 
County of Kent, and that he was alſo ſciſed of a Houſe in Staple. 
bur|t aforeſaid ; fituate within twenty yards of the Rectory, and that 
the Manſion Houſe of the ſaid Recory was in good repair, and that 
Do@or Newman held that in his hands and occupation with his own 
proper goods, and did not let it to any other, and that he inhabitedin 
the ſaid Mcſſuage, and not in the Parſonage 3 the Statute of 21 Hg, 
chapter 13. provides, that every Parſon promoted to any Parſonage, 
ſhall be perſonally reſident, and abiding in, at, and upon the ſaid Bene- 
fice 3 and in Caſe any ſuch ſpiritual Parſon keep not reſidence at his 
Benefice, as aforeſaid, but abſent himſelf wilfully by the ſpace of 
month together or two months, to be accounted at ſeveral times, in 
any one year, and makes his reſidence, and abiding in any other places 
by ſuch time, that then he ſhall forfeit for every ſuch default ten 
pounds, the-one half to the King, and the other halt to the Informer; 
and if the ſaid Doctor Newman was not reſident, and incurred the 
penalty of this Statute was the queſtion, and it was argued by 
Haughton, that he had incurred the penalty of the Statute, and was 
non-reſident within the intent, and he argued that ro ſome intent 
all the Pariſh may be ſaid the Benefice of the Parſon, for that, that 


he hath benefit out of it, and he is called Parſon of ſuch a Town or' 


Pariſh; but this is not the Benefice that the Statute intends, upon 
which he ought to be reſident, as in the 29 Aſhize 55. If a Corrody 
be granted out of an Abby, it ſhall not be intended out of the feat 
of the Abby, out of the Book of 29 Afſze 8, where it is ſaid, 
that if a Rent be granted ont of a Priory, that all the Poſſefſtons of 
the Priory are charged ; as to that he faith, it was but (it was aid) 
and not Judgement, and alſo the ſaid Books may be well reconciled, 
for it is more proper that the Seat of the Abby ſhall be charged 
with the Corrody, and the Poſſefſions of the Priory with the Rent, 
and alſo he ſaid, there were ſeven cauſes of making of the ſaid Statute, 
whereof but two are to our purpoſe, the firſt is Hoſpitality, mm 
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Part IT. Crogat ag4ini# Morris. T 


xelicfof the Poor, and theſe are to be done in the Parſonage houſe, for 
this is the free Alms of the Church,and {o it was adjudged, 34 of Eliz. 
in the Kings Bench, Broom and Hudſon, and in this Court alſo in 
the 40 of Ez. in the Kings Bench betwixt Butter and Goodall 
Coke 21. b. that he ought to be Reſident upon the Parſonage 
houſe,and not other where,and he allowed and agreed, that impriſon- 
- ment without deccit, and fickne(s are good excules, but fo it ſhall nor 
be a prejudice, for the Parſonage houlſc is in good repair : And fo con» 
| cluded that Judgement ſhall be given for the Plaintiff ; And for the De» 
feudent, Barker Serjeant argued, that it appears by the ſpecial Verdict, 
that Doctor Newman held the Parſonage houſe in his own hands and 
occupation, and did not let it,upon which he gathered that his ſervants 
were Relident upon it ; and to the expoſition of the Statute,hefaith,that 
it appears by Heydons Caſe, 3 Coke 7. 4. That thebetter means to ex» 
pound: Statwtes, is-to conſider the miſchief which was at the com- 
mon Law before the making of that, and when it is intended to be 
reformed by that, and this appears by the Preamble of the Statute, 
alſo he faith, that before the Council of Laterax a man might pay. 
his Tithes to whom he would, but by the ſame Council all the Pariſh 
is- made the Benefice of the Parfon, for-he re s benefit by that, 
and- yet he (aid, that before the ſaid Statute, every ſpiritual man was 
bound and compellable by the Eccleſiaſtical Law to be Reſident; yet 
if he were in the Kings Service, or any Officer of the Chancery, he 
ſhould be excuſed, as it appears in the Regiſter, fol. $1. b6. Though 
that he were Dean, the which Office meerly requizes his perſonat 
Refidence, as it is there ſaid; and'alſo he ſaith, that the Cafe between 
Butler and Goodal , was that the Parſon demifed all the Parſonage 
houſe but only one Chamber, and was not Reſident in that, -but in a: 
Copy-hold within the Town, and ſo prayed Judgement for the De» 
fendent : This Caſe was compounded by the Lord Coke, but he in» 
tended this was no Reſidence within the Statwte, for this was not his 
Benehice, but the Tenants part of.that, as he faith hath bcen adjudged. 
in the Exchequer.. 


Hillary 8 Jacobi 1610 ix the Common Bench, 
Crogat againſt Morris. 


HE Caſe was 3 A Commoner brought an Action upon the Caſe 
againſt a ſtranger, for that his Beaſts came in and fed upon the 
Common, and by Coke, Walmſley , and Warbwrton it lieth very well, 


Foftey tothe contrary, for then every Commoner may have the ſame 


Aion, and then it would be infinite. 
Pyat 


Part It, 


Hillary 16 to, 8 Jacobi, i» the Common Bench, 
Piat ag4inſt the Lady Saint John, Poſtea, 269; 


EE for the beginning of this in Michaelmas Term laſt, and that Cf; 
was argued again by Hmtton Serjcant tor the Dcetendent, that the pax. 
celling of Reverſion deltroyed the Covenant, it was agreed in Wi. 
#ers Caſe in-the Caſe of Condition, and he agreed, that the Covenant 
is within the Statute of 31 74, S. chapter 34. as Well as Condition, 
and for that Grantee of part of the Revertion ſhall not have an Ai. 
on of the Covenant 3 for then if there be twenty Grantees, every one 
of them ſhall have ſeveral Action , and this was not the intent of the 
Statnte, and as to the common Law before the Statute, a choſe en 4. 
' lion cannot be divided; and he urged, that when the Reveſion of 
Fee-fimple was tirft granted , if he may by that have an Aion; 
then when the Revertion of the Term was granted, he may hare 
another Action, and {ſo a man may have two ſeveral Actions for one 
thing : See 29 Aſſize 23. Three Coparceners were, and Rent of five 
pound was allotted to two of them equally to be divided 3 that is, 
fifty ſhillings to one, and hifty ſhillings toanother, and they two joyr- 
ed in an Action, and itis doubted it the Writ (hall abate or no : and 
44 E4.3.34.b.the Abbot of Wejtminſters Caſe ; the Abbot made a Leaſe 
ot a Mannor, except the Wood, and after by another Deed he let the 
Wood, and the Leffee made Waſte inthe Mannor and the Wood, and 
ke brought one Action of Waſte, and'itis not good, and he agreed that 
one Formedox lyeth upon two diſcontinuancesz for there was butone 
diſcontinuance, and that is the cauſe of the Action, but a man can» 
not have'a Writ of Warrantia Charte upon two Deeds, no more in 
the principal Caſe, for the Plaintiff hath his Title by two Deeds, and 
ſo concluded, and prayed Judgement for the Defendent, Harris Ser- 
ant argued of the other part tor the Plaintiff, that an Action of C6- 
venant lieth very well, for the Original Leaſe was but oneintire Leaſe, 
and the Covenant was alſo intire, and for that the Grantee of the 
Reverſion ſhall have advantage of that, and he argued that inreal 
Actions, which always are grounded upon the Title; and for thatifit 
be grounded upon two Titles, hc ought to have two Actions according 
to his Title; but in perſonal Action, where the Action is grounded 
upon the Deed, and another matter which comes ( Ex pt fadio) which 
is the ( wrong) which is the cauſe of an Action, and tor which damages 
ſhall be recovered, as it is ſaid in Blake's Caſe, 44.4, 6. Coke : And 
this is the reaſon that a man may have an Action upon the Statute of 
Offenders in Parks for hunting imtwo Parks, 13 H.7, 12.and 8 £4.45 
One Action of Treſpaſs for Treſpaſſes made at (cveral times , my 
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Part. Sturgis ag2inſs Dean, 
ſb one Aion of Debt for diverſe Contracts, 11 H. 6.24. by Mar- 
rin; $ H. 6. Treſpaſs, 3 H. 4 But he argued that in real or mixt Ati 
ons, 25 raviſhment of Ward, for ſeveral Wards or one; Kare ime 
pedit for ſeveral Churches, this ſhall not be good, Fitz. Ward 52. 
3 H. 6.52. And alſo he faid that the Statute of 32 H.$. chapter 

4. by exfreſs words gives the ſame remedy to the Grantee of Rever» 
fion, that the Grantors themſclves had 3 and the Grantor without 
queſtion, may have an Action if he have not granted the Reverſion, 
and ſo he concluded, and prayed Judgement for the Plaintiff, and 
it was adjourned, 


Hillary 8 Jacobi, 1610. in the Common Bench. 


Sturgis againſt Dean < See T. 65. 


Man was bound to pay to the Plaintiff ten pound within ten 

days, after his return from Jeruſalem, the Plaintiff proving 

that he had been there, and the Plaintiff after ten days brought his 
AQion upon the Obligation, without making of any proot that he 
had been there, and it that were good, or that he ought t6 make 
proof of that before he brings his Aion this was the queſtion, and 
alſo if he ought to make'proot, then what manner of proof,and it was 
moved by Harghton, that when a thing is true, and is not referred 
to any certain and particular manner of proof, as before, what ſhall 
bedone, or how the proof ſhall be made 3 the party may bring the 
AQon, and the other party may take his Iſſue, upon the doing of the 
thing which ought to be proved, and thetrial of that ſhall be proof 
ſafficient , and in his count he need not to aver that he had been 
there: See10Ed.4. 11.h.c. 15 Ed. 4. 25, 7 R.2, Barr.241. And here 
alſo the proof, if any ſhould, it ought to be made within ten days,the 
which cannot be made by Jury in fo ſhort a time, as it is ſaid by Coke 
in 10 E4, 4. 10. 6. though that he agreed, that when a man may ſpeak 
of proof generally, that ſhall be intended proof by Jury, for that , 
that this is the moſt high proof, as it is Gaid in Gregories Caſe, 6 Coke 
20.4, and 10 E4d.4.11.6b. But of the other part it was ſaid by Sherley 
Serjeant, that true it is that proof ought to be made for the De- 
fendent, as the Caſe is in 10 Edw. 4, 11. that then ſuch proof 
ſhould be ſufficient 3 for the Plaintiff may bring his Aion before 
that the Defendent may by poſhbility bring his Action 3 but where 
the Plaintiff ought to make the proof, "Gere he ought to prove 
that, before that he brings his Acton, -and it ſhall'be accounted his 
folly, that he would bring his Action before he had proved that z but 
all the Juſtices agreed, that the Platntiff need not to make any other 
proof, but only by the bringing of his ARion 3 but the Lord Coke 
I took 


T wo,Execu- 
tors One re- 


TH }©£Ss 


Waſte two 
Executors, 
one refuſes. 


cited that one ,Rewles made the 'Loxd Chancellor, which then was 


Wickenden g4inſ# Thomas. Part It; 
took exception to the pleading,, for that, that the Plaintiff ha 
not A io his Replication A he. was at. Feraſalem, but ns 
rally that ſuch a day he returned from thence 3 and he ſaid,that a'man 
might refiirn from a place, when he was not at the ſame place, as if 
he had been.near the place, or in. the skirts of Ferwſalem, and upon 
that it was adjourned : Sce the. beginning of that, Trinity 8 Jacobi 
462. a, Mich, 13, 200. and 204, | 


| Hillary 8 Jacobi 1610. i# the Common Bench. 
Wickenden againſt Thomas. 


He Caſe was this ; two Executors were joyntly made in-a Will, 
one of them releaſes a Debt duc to the Teſtator , and after be 
fore the Ordinary retufes to Adminiſter; and it was agreed*by all 
the Juſtices, that the Releaſe was Adminiſtration ; and for that he 
hath made. his Ele&ion, and then the Refuſal comes too latc, ando 
is-void, | | 


Bedel againſt Bedel. 


N Waſte the Caſe was this: A man ſciſed of Lands makes his Will, 
and of that makes two Exccutors, and Devils ys Lands to his 
Executors for. one and (twenty years after his Death , upon truſt, 
that they ſhould permit A.. to enjoy. that during, and to take all 
the profits all the Term, if he fo long lived 3 and if he dicd within 
the Term, then that. B. ſhould take the profits, and ſo with othets 
remained in the ſame manner, with the. remainder over to a ſiran- 
ger intail:; one of the Executors refuſed to prove the Will or Ad- 
miniſter, and alſo to accept the. Term : the other Executor proves 
the Will, and Admiviſters the Goods, and enters into the Land a& 
cording to the Leaſe, and that Afﬀigns to A. according, to the trot 
repoſed in him.3 and after that he in Reverſion in tail brings an AQ» 
on of Waſte againſt the Executor which proved the Will, and he 
proved all the matter aforeſaid, and that before the Aſſignment, 
and that before that no. Waſte was made3 and it ſeems to all the 
udges, that this was a good Plea,. for the waving of one Executor 
15 good 3, and though that he might after Adminiſter, as the Book of 
23 E4, 4.. is for that, the intcreſt of his companion preſerves his at 
thority, where are two.or more. But if there be but one Execu- 
tor, and hexcfuſcth, ard the Ordinary grants Adminiſtration to 4 
nother, he cannot then Adminiſter again : And. Coke chief Jultice 


the 


'Pare Tl. Do#or Huſley*s Caſe. 


the chief Juſtice of England, and the'Maſter of the Rolls, his Exe- 
cutors and died, and they writ their Letters to the Ordinary, wit- 
-neſſing that they were imployed in t buſineſſes, and could 
not intend the performance of the ſaid Will; and that for that, they 
deſire to be free of that, and that the Ordinary would commit the 
Adminiftration of the Goods of the ſaid Teſtator to the next of blood, 
and this ſufficient rcfuſal : And upon that the Ordinary committed 
the Adminiſtration accordingly : And to the pleading,that no Waſte 
was made before the Aſſignment 3 they all agreed that this was good, 
and ſo it-was adjourned for this time, 

A man fold his Land upon a Condition, and after took a Wife 
and died 3 the Heir entred for the Condition broken, ' yet the Wite 
ſhall not be endowed ; ſo if the Condition had been broken before 
the Death of the Hushand, if he had not entred, for he had but ti- 
tle of Entry, 1 


Hillary 8 Jacobi 1610, i the Common Bench, 
Ar yet DoGor Hulley's Caſe. 


MI againſt Door Huſſey, and his Wife, and many others, in 
Raviſhment of Ward : The Caſe was, the Ward' of Moor 
was placed at the Univerſity of Oxford to be inſtructed in the libe- 
ral Sciences, and was married by -the Wite of Docor: Huſſey to the 
Daughter of the ſaid Wife, which ſhe had by a former Husband, And 
for that Moor brought this Writ againſt Do@or Fixſſey and his Wie, 
and the Miniſter which married them, and all others which were pre- 
ſent at the ſaid Marriage, dr Actors in that: 'And- upon Evidence it 
appeared, that Door Hrſſety was not preſent, nor Actor m1 it;/and 
for that the Jury found him not guilty, but they found allthe other 
Defendents guilty of the ſaid Raviſhment 3 for upon the Evidence it 
appears.that the wife of Door Hſſey procured and ptovided the Mi- 
niſter which marticd them ; and in the laſt Michaelmes Term this was 
tried here at the Barr,end the Jury aſſeſſed damagesto ten pound; and 
the value'of the Ward toSoo pound" for fo' mach Meer proved that 
he could have ſold him for, 'and alſo the Jiiry found, that the'Ward 
doth appear - married , being bf the- Age 'of* 16 years at: the time 
of his Marriage, and exceptions were taken. to' that, for that it was 
not found of what age the Ward was at the time: of the Verdi&; 
and it' was urged' by Dodridge, that by the Statute of Weſtminſter 2, 
Chapter 9.” the preciſe age onght” to! be! found'at the time of the 
Verdid. /Foondly, it wks found that the Ward did hp 
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and do not- ſay without Licenſe of the Guardian ; and: the Guay 
dian may give his conſent, where the Ward marries himſelf, and then, 
there- is nacauſe of Aﬀion, The third and other exception was tas 
ken in the behalf of the Wiſh of Doctor Huſſey ; for that (he being a 
married Wite was found guilty,of Raviſhment of Ward, againſt the 
Statute of Weſtminſter.the 2, chap.39. And it was urged, that it wa; 
not the intent ofthe. Statute that provides, that he which did Re. 
vith, not having right in the Marriage; though he ſhould reſtore the 
Boy. naked, and not married, or ſhould fatisfie for. the Marriage 

he ſhall be puniſhed for the tragſgreſſion, by impriſonment for two 
years 3, aud if he ſhall not reſtore him, or ſhall marry the Heirs, af. 
ter the marrying. yeazs; and:cannot fatisfie for the Marriage, he hal] 
abjure' the; Realan, or ſhall have perpetual impriſonment.. And it wa 
objected, that a married woman was not intended to. be within this 
Statute 3 for it is apparent, that a married woman hath pot where. 
with to make ſatisfaction , and it ſhall not be imtcnded that ſheſhall 
have perpetual impriſonment, or make abjuration 3 for this wasty 
make ſeparation'between'the Husband and his Wite, and fo it was ad. 
journed : And the Judges. moved the partics to componnd amongſt 
themſelves: See Michaelmas.$ Jacobi. Trinity g Jacobi. Vide potes. 
fol.g1. reſiduum bar, 
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Kenrick ag4inſt Pargiter ard Philips, 

Common of Obert Pargiter, Gentleman, and. Fobn Philips were ſummoned to- 
Paſture, \. -apfwer.to Robert Kemrick, Gentleman of a Plea,why they took 
the Beaſts of the ſaid Robert Kenrick,and thoſe unjufily detained againk 

Suxcties arid Pledges, &cc, And thereupon the laid Rohere Kenrick, by. 

Thomas- Pilkington his Attorncy doth complain,.that. the faid Robert 

and John. the fourth day of. Awguit , the year of the Reign of our 

now King the ſeventh, at Kings S#t2on, in a certain place. called Great 

Greens took Beaſts, that.is to fay, one Gelding, one Mare, and one 

Colt of the ſaid Kobert Kenricks,/ and do unjufily detain them againſt 
Sureties and Pledges, until; &v.. By which means. he faith he is the 

worſe, and hath Joſs, to the value of twenty pound, . and therefore 
briogeth this Suit, &c. , And the aforeſaid Robert Pargiter and 

John. Philips. , by. Fobn Barton their. Attorney. , do come and des, 

tend the-force and-injury, when, &c, And 'the ſaid: Robert. Pargiter 

in his -owri right doth ,well avow,' and the atorefaid, Fobn Philipr, 

& Bailiff of the Gid Robyre Pargiter, doth. well Kkpwſcdge Oy 

| | taking. 
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taking of the ſaid Beaſts in- the aforeſaid place, in which, &c. and: 
jultly, Oe« becauſe he ſaith that the (aid place, in which it is ſup» 
poſed the taking of the ſaid Beaſts to be made, did contain, 
and at the aforeſaid time, in which it is ſuppoſed the_taking of the 
aforeſaid Beaſts to be made , did contain in it four Acres of 
Meadow in Kings Sutton aforclaid, which the faid Robert Par- 
giter. long, before the aforeſaid time, in which, &e, and allo at the 
lame time in which, &c. was, and as yet appeareth ſciſed- of one 
Meſſuage, and one Virge of Land, with che Appurtenances in Kings 
Sutton, in his Demeſn as of Fee and that the atorefaid Robert Ken- 
rick, the aforeſaid time when, &c, and long betore was ſciſed of a 
Mecfſuage and four Virges- of Land , with the Appurtenances in 
Kings Suttow aforeſaid, whereot the atoreſaid place, in which, &c. 
is, and at the aforcſaid time when, &c,*and alſo at the time, to 
the contrary. doth not appeax in the memory of man , was par-- 
cel in his Demeſn as of Fee. And the ſaid Robert Pargiter and John: 
Philips further ſay , that the faid Robert Pargiter and all thoſe 
whole Eſtate the-ſaid Robert Pargiter now hath, and at the 
aforeſaid time when, &c, had in the aforcſaid Meſſuage , and one 
Virge of Land with the Appurtenances of the {aid Robert Pargitey , 
from time the contrary whereot doth. not appear in the memory: 
of man, had and have uſed to have, and were accuſtomed to have 
Common of Paſture in the aforeſaid place, &c. For fix Horſes , 
Geldings or. Mares , two Colts, fix young Beaſts called Stiers , 
or young, Bealts called Heifers., and two Mares called Breeders , 
in and upon the ſaid Meſſuage, and one Virge of Land with the. 
Appurtenances, lying and riling in manner and form followigg z. 
that is to ſay, every year, in and from the firſt day of Angnit called 
Lammas- day, until the Feaſt of the Purihcation of the bleſſed Mary: 
the Virgin, then next following, as to the ſaid Mcſſuage, and one 
Virge of Land wich the Appurtenances belonging; and the ſaid 
Robert Pargiter- and John Philips further ſay, that the aforeſaid Ro- 
bert Kenrick, of the, aforclaid Meſſuage, and four Virges of Land, 
with the Appurtenances whereof, &c.. In the. form aforeſaid, 
appearing ſeiſed 3 the ſaid Robert, and all thoſe whoſe Eftate the: 
ſaid Robert Kenrick now hath, and at the aforeſaid time in which, 
&c, had in the aforeſaid Meſfuage, and four Virges of Land with 
the Appustenances whereof, &c. time out.of mind, had and were 
uſed and accuſtomed to have the. aforclaid place, in which, &c. to 
their proper uſe in ſeveralty every yezr, in and. from the Feaſt of 
the Purification. of the bleſſed Virgin Mary, until the tirſt day of 
Auguſt galled Lammas day, then next coming, that by reaſon, and 
incon{ideration thereof, he the aforeſaid Robert Kenrick, and all thoſt 
whole Eftate. the (aid. Kehers. Kenrick now hath, and at the time in, 


which, 
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which, &c. had in the aforeſaid Meſſuage, and four Virges of Lang 
with the Appurtenances whereof , &c, time out of mind , haye 
had and were accuſtomed to have every 'year from the aforeſaid 
firſt day of Anuguſt, called Lammas day,” and from thence until the 
aforeſaid Purification, then next following 3 Common of Paſture iz 
the aforeſaid place, in which, &c. only tor three Mares or Gel. 
ings and no mote; and becauſe the Beaſts aforeſaid , in the nar. 
ration aforeſaid, ſpecified over and above the aforeſaid othere three 
Mares or Geldings the aforeſaid time in which, &c. werein thee 
foreſaid place in which, &c, the Graſs then growing, thcre cating, 
and the Common of Paſture of the ſzid Robert Pargiter, overcharge. 
ing, and doing damage to the ſaid Kobert there , the faid Robey 
Pargiter in his own right doth well avow 3 and the aforeſaid 
Philips as Bailiff of the aforcſaid Pargiter do well acknowledge the 
taking of the Beaſts aforeſaid in the aforeſaid place in which, &e, and 
juſtly, &e. they then doing damage there, #e. 

And the aforeſaid Robert Kenrick, faith, That neither the (aid Re. 
bert Pargiter, tor the reaſon before alledged , the taking of the 
aforeſaid Beaſis in the aforeſaid place, in which, &c, can juſtly + 
vow z nor the aforeſaid Fobx Philips as Bailiff of the aforeſaid 2 
giter, for the ſame reaſon the taking of the Beaſts aforeſaid, in the 
aforeſaid place, in which, &e. juitly can acknowledge, becauſe by 
proteftation that he the ſaid Rebert Kerrick,, and all theſe whoſe 
Eſtate the ſaid Robert Kenrick now hath, and at the aforeſaid time 
of the taking, &c. had in the ſaid Meſſuage and four Virges of 
Land, with the Appurtenances whereof, &c, time out of mind, had 
not,. nor uſed to have, or were accuſtom'd, every year at the ff 
day of Augnſt, called Lammas day; and from thence to the next 
Feaſt of the Purification then next following, Common of Paſturein 
the aforeſaid place, in which, &c. only for three Horſes, Mars, or 
Geldings, and not more, in manner and form as the aforeſaid Rs 
bert Pargiter and John Philips above have alledged 3 for Plea the 
{aid Robert Kenrick (aith , That he long before the time.of the tx 
king of the Beaſts aforeſaid 3 and alſo at the fame time of the taking, 
&c, was fciſed of the Mannor of Kings Sutton, with the Appurte- 
mances in Kings Sutton and Ajirop in the County aforeſaid ; . wat 
of the atorclaid Meſſnage, and four Virges of Land with the Ap 
purtenanccs, whereof, &c. are and at the aforefaid time of the tx 
king, &c. and alſo time out of mind, &e, were parcel, in his Dt- 
mein, as of Fee : and the aforeſaid Houſe arid four Virges of 
Land, with the Appurtenances thereof, &c, and at the taking, and 
likewiſe time out of mind, were parcel of the Demeſn Lands of the 
Mannor of Kings Smtton aforclaid : And the ſaid: Robert Kenrick fo 


of the Mannor aforeſaid, with the Appurtenances in manner yt 
al 
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faid appearing ſciſed, the ſaid Robert, before the {aid time, in which, 
&c. put his Beaſts atoreſaid, which then were the proper Beallis of 
the faid Robert Kenrick, upon the aforefaid Houſe and: four Virges 
of Land with the Appurtenances, lying and riling in the aforeſaid 
place, in which, &c. to eat the Grals there growing 19 the ſaid place, 
in which, &c; called Great Greens parcel, &c, the Grafs in the ſaine 
then growing, feeding, and the aforeſaid beaſts were in the plact a» 
foreſaid, until the aforefaid Robert Pagiter and Foun Philips, the a+ 
forefaid fourth day of Awguft ; the ſeventh year aforclaid, at Kings 
Sutton aforeſaid, in the County aforcſaid, at Great Grees, parcel, &c, 
took the ſaid Beaſts of the ſaid Robert Kenrick; and thoſe unjultly de- 
tained, againſt Sureties and Pledges, until, &c. as he above agzinlt 
thoſe complains z and this he is ready to verific, whereof, and trom 
which the aforeſaid Robert Pargiter and Fohn Phillips, the taking of 
the aforeſaid Beaſts in the atorcfaid place, &-c. further acknowledge. 
The ſaid Robert Kenrick, demands Judgement and his damages (by 
zeaſon of the taking and unjuſt detaining of thoſe Beaſts) to be ad- : 
judged unto him, &c. 

And the aforeſaid Robert Pargiter and Fobn Philips (ay, that the a- 
forelaid Plea of the faid Robert Kenrick, above in the Bar avowed 
pleaded, and matter therein contained, is very inſufficient in Law, 
jultly to avoid the ſaid Robert Pargiter, and the ſaid Job trom uit 
acknowledging the taking of the Beaſts aforeſaid, to have and (hut 
up, and that he to the bid Plea in manner and form aforeſaid plcad- 
ed, hath no necd, nor by the Law of the Land ſhall be held to 
anſwer; and this they are rcady to averr , whereof for default of a 
fufkcient Plea of the aforeſaid Kobert Kenrick, in this part z the aid 
Robert and Joby, as before, demand Judgement and Return of the 
Beaſts aforeſaid, together with their Damages, &c. to them to be 
adjudged, &c, And the aforclaid Robert Kenrick, in reſpect he hath 
ſufficient matter in Law, jullly to avoid the ſaid Robert Pargiter 3 
and the aforeſaid Fohn from juſily- acknowledging the taking of 


the (aid Beaſts to be (hut out, as above alledged, which he is rca- 


dy to vcrihe , which truly matcer of the aforcſaid Robert Pargiter 
and John do not anſwer according, to their verifying, they altoge- 
ther refuſe to admit as before, and demand Judgement, andethcir 
Damages occaſioned by the taking and unjult detaining of the ſaid 
Beaſts,. to be adjudged to them, &c, And becauſe, &c. upon the 
pleadings the Caſe was thus : A Free-holder preſcribes to have Com- 
mon in parcel of the Demeſas of the Mannor for fix Horſes, and 
other Cattel in certain Land from Lammas to Candlemas, and that tiic 
Lord of the Mannor hath uſcd to have the ſaid parce] of Land in (e- 
veral to his own uſe, from Candlemas to Lammas z and in conlidera= 
tion of that, the ſaid Lord hath: uſed to have Common in the no 

| parccl . 
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parcel of Land for Horſes only and not more ; and the Lord unjuſ. 
ly puts in other Beaſts then the ſaid three Horſes in the (aid parcel of 
Land, and ſurcharged the Common, and the Free-holder diſtrained 
them doing damage, and the Lordbrings a Replevin ; and it wy 
argued that the preſcription was not good, for that that the Free-hol. 
der claims that as Common without number, in the ſeveral Soil 
the Grantee cannot exclude the owner of the Soil, 12 H.8. Br 
ſo of him which hath Common Fiſhing in the ſeveral of another, he 
cannot exclude him which hath the ſeveral, 18 H. 6. 16. Andit i; 
not like to the Caſe of the time of Edward the Firſt, Preſcription 
the 35. Where is Preſcription that the Owner of the Soil ſhall be 
excluded from his Commen for part of the year, for there the other 
claims all the Veſture of the Land, and ſo may well cxclude the 
Lord, but not when he claims it but as Common but it was agreed, 
that by Laws by the Commoners conſent they may.order that their 
great Cattel (hall be pur in in, ſuch Feild only, until Juch a Faſt, 
and after that for Sheep and Swine 3 and this is good, as it appear 
by 46 Ed. 3.25. And Coke chict Juſtice ſaid, that ſuch Preſcription 
to have Common, and to exclude the Owner of the Soil, is not good; 
aud he ſaith that ſo it hath been adjudged between Whyte of Shir. 
land, 31 Eliz, And in Cletherwood's Caſe of the Middle Temple, 
but he ſaid in that Preſcription to have all the Veſture of the Land, 
is good for ſuch a time and at the firſt day of the Argument of 
this Caſe, Foſter Juſtice ſeemed that the Preſcription was*good, and 
might have reaſonable beginning, that is by Grant, as if they have 
Common together; and they agree that one ſhall have all for one 
part of the year, and the other for another part of the year, and 
that ſhall be good 3 to which Coke anſwered , that that cannot be 
by Preſcription to have that as Common : and at another day Coke 
cited Shirland and Whites Caſe to be adjudged, 26 of Eliz. in the 
Kings Bench, to be Preſcription to have Common in the Waſte of the 
Lord, and to exclude the Lord to have Common in the place, and 
adjudged to be a void Preſcription, and alſo he cited a Caſe between 
Chimery and Fiſt, where Preſcription was to have Common in the 
Soil of the Lord; and that the Lord ſhall have Feeding but for fo 
many Cattel , and adjudged that the Preſcription was not good to 
exclude the Lord z but a man may preſcribe to have the firlt Crop, 
or the firſt Veſture of anothers Land, and it is good 3 and with that 
agrees the reſolution in Kiddermifters Cafe in the Star-Chamber: 
Warbmrton Jaltice ſaid , that this Preſcription is not for the ex 
cluding of the Lord; but for their good ordering of their Lands ac- 
cording to the Book of 46 Ed. 3. 25, before cited, that the great Cat- 
tel ſhould have the firſt teeding, and after that the Sheep : Coke faid, 
that if had appeared by the. pleading, that all the Demeſns 6 
t! 
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the Lord ought to be Common, and in conſideration, that the Lord 
had incloſed part, and injoyed that in ſeveral z the Free-holders and 
Tenants of the Man which have Common over all the Refidue, and 
exclude the Lord 3 and this ſhall be good by Preſcription, and it is 
adjourned : See 15 Ed. 2. Fitzherbert Preſcription 51+ 

And afterwards in Trinity Term 1612. 10 Facobi; this Cafe 
was moved again, and all the Juſtices agreed as this Pleading is , 
Judgement ſhall be given for the Plaintiff, and they moved the par- 
ties to replead. 


Paſch. 9g Jacobi, in the Common Bench. 
Portington againſt Rogers, Trin. 8. Jacobi, Rot. 3823. 


MZ Portington brought a Trepſaſs againſt Robert Rogers T**(pa6 
and others Defendents, for the breaking of her Houſe and 
Cloſe, upon not guilty pleaded and ſpecial Verdict found, the 
Caſe was this: A man had Ifſuc three Daughters , and made his 
Will in writing, and by that deviſcd certain Land to the youngeſt 
Daughter in tail; the Remainder to the Eldeſt Daughter in tatl 3 
the Remainder to the Middlcmoſt Daughter in tail, with Proviſo, 
That if my ſaid Daughters, or any of them, or any other perſon or 
perſons betore named, to whom any Eſtate of Inheritance in Poſſcth- 
on or Remainder, of, in, or to the ſaid Lands, limited or appointed by 
this my laſt Will and Teſtament, er to the Heirs before mentioned of 
them, or any of them, ſhall joyntly or ſeverally by themſelves, or 
together with any other , willingly , apparently, and adviſcdly , 
conclude and- agree, to or for the doing, or exccution of any Ad or 
Deviſe, whereby ox wherewith the-ſaid Premiſſes ſo to them intailed 
as aforeſaid, or any part or parcel thereof, or any Eſtate or Remainder 
thereof, ſhall or may by any way or means be diſcontinued, aliened, 
or put away from {uch perſon or perſons and their Heirs, or any 
of them, contrary to mine intent and meaning in this my Will, 0- 
therwiſe than for a Joynture, or ſhall willingly or adviſedly commit, 
or do any a& or thing, whereby the Premiſſes or any part thereof, 
ſhall not or may not diſcend, remain, or come to ſuch perſons, and in 
{uch ſort and order, as I have before limited and appointed by this my 
laſt Will and Tcſtament 3 then I will limit, declare and appoint, that 
then my ſaid Daughter or Daughters, or other the ſaid perſon or 
perſons before named, and every of them, ſo concluding and agreeing, 
to or for the doing, or execution of any ſuch Actor Devile, as is atore- 
laid, ſhall immediately from and after ſuch concluding and agreeing 
loſe and forfeit, and be utterly barred and excluded of and _ 
K a 
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all 'and every ſuch Eftate, Remainder and Benefit, as ſhe or they, gy 
any of them ſhould , might or ought juſtly to have , chm, 
challenge and demand, of, in, or to ſo much thereof, as. ſuch 
concluſion or agreement ſhall extend unto or concern ,* in ſach 
manner and form, as if the or they, or any of them, had not been 
named or mentioned in this my laſt Will and Teſtament , and that 
the Eſtate of ſuch perſon, &c. ſhall ceaſe and determine, &e, And 
after that the youngeſt Daughter took a Husband , and then ſhe 
and her Husband concluded and agrced to ſuffer Recovery, and fo 
to bar the Remainder, and upon that the Plaintiff being the eldeſt 
Daughter cntred, and upon the Entry brought this Action : And 
Harris Serjeant argued for the Defendent, that this ſhall be a Cone 
dition, and nota limitation 3 and he ſaid that Mews and” Scholiaſtics 
Caſe is not adjudged againſt him ; See the Commentaries, 412. b. And 
it ſhall be taken tiritly, for that, that it comes in Defeaſans of the 
Eftatez and then admitting it is acondition, it is not broken 3 for 
this concluſion and agreement is only the agreement of the Huſ- 
band , and though that the Wife be joyned, yet be that for her 
benefit or prejudice, that ſhall be intended only the ACt of the Huſ 
band, and he only ſhall be charged, as in the 48 Eg. 3. 18, Husband 
and Wife joyn in Contrad, and the Husband only brings Aion up- 
on that; and 45 Ed. 3. 11. Husband and Wite joyn in Covenant, 
and the Action was brought againſt them both, and it was abated, 
for that ſhall charge the Hasband only, 24 Ed. 3.'38. The Husband 
and the Wite joyn in an Action upon the Statute of Labourers; and 
the Writ abated ; and fo in Caſe of Free-hold , as 15 Ed. 4.29.6, 
The Husband and the Wite being Tenants for. lite, joyn in praying 
aid of a ſtranger : and this (hall be no forfeitute of the Eſtate of the 
Wife; and 48. Ed.'3, 12. 4. Statwie Merchant was. made the Huf- 
band -and Wife, and they joyned in Defeafſans, that ſhall not be 
Defeaſans of the Wife : And 28 H. $8. Dyer 6, The Husband of the 
Wife Executrix, aliens the Term which was let to the Teſiator 
upon condition, that he or his Executors ſhould not alien, and by 
Baldwin, by. the alienation of the Husband, the Condition was not 
broken, for it was out of the words; ſo here the agreement and c0n- 
cluſion being made by Husband and Wife , ſhall be intended the 
AQ of the Husband only.; and ſo out of the words, and by conle- 
guence, out of the intent of the Condition, and (hall be taken firith, 
but. he ſeemed that the Condition ſhall be void, for the words (cons 
clude and agree) are words uncertain ; for what ſhall be (aid conclu- 
fron and agreement within the ſaid Proviſion 3, and for that, as it 
ſeems. it is ſo uricertain as going about but admitting that it is good, 
yet it (hall be good, but to ſome purpoſe , but not to refirain the 
Daughter which was Tenant in Tail, to do lawful Acts, as to n 
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a Recovery, or to levy a Fine, as it is reſolved in Mildmayes Caſe, 
6 Coke 40. By which it appears that ſhe hat!: as well power todil- 
poſe that by Recovery, as of Fee-fimple, notwithſtanding that the 
Reverſion remains in the Giver, as it appears by 12 E4. 4. 3, For 
all lawful Acts made by Tenant in Tail (hall bind the Iflue, as 44 
Ed. 3. Offvian Lumbard's Caſe, Grant of Rent for Releaſe of right 
is good, and ſhall bind the Ifſue ; for there are four incidents. to 
an Eſtate Tail ; Firſt , That he ſhall not be puniſhed for Waſte. 
Secondly, That his Wife ſhall be indowed. Thirdly, That the 
Husband of the Wife Tenant in Tail, ſhall be Tenant by the Cour- 
tile, Fourthly, That Tenant in Tail may ſuffer common Recovery. 
So that a Condition which reſtrains him, ſo that he cannot ſuffer a 
common Recovery is void; for it is incident to his AQ, and it is a 
lawful A, and for the benetit of the Iſſue as it is intended, in reſpe&t 
of the intended recompence; and he ſaid that a Feoffinent toa woman, 
covert or ififant, ſhall be conditional , that they ſhall not make a 
Feoffment during their diſability, is good, for that the Law hath 
then made them diſable to make a Feoffment : ſo a Leaſe for lite or 
years upon condition, that he ſhall not alien, is good, in reſpec of 
the confidence that was repoſed in them by the Leſſor, and ſo con 
cluded that the Condition in this Caſe which reſtrains Tenant in 
Tail generally from alienation : Firſt, was uncertain in reſpect of the 
words (concludeand agree) Secondly, for that it was againſt Law,and 
{o void, and for that prayed Judgement-for the Defendent. 

Hutton Serjeant for the Plaintif, he argued that the verbal a» 
greement of the Wife ſhall bind her , notwithſtanding the Co- 
verture, for that, that this is for her benefit, for performance af 
the ſaid agreement, ſhe (ſuffers a Recovery to the uſe of her ſelf 
and Heirs, and ſo Docks the Remainder, and he agreed the 
Caſes put by the other part which congern Free-hold, but he ſaid 
in Caſes of Limitations of Eſtate, as if Limitation be, it a Ring 


be tendred by a woman, that the Land ſhall remain to her, and ſhe. 


takes a Husband , and after that , ſhe and the Husband tender 
the Ring , this ſhall be ſufficient tender, and it ſhall be infended 
the AA of the Wife: And 10 H. 7. 21. 4, A man Deviſes his 
Lands toa married woman to be fold , ſhe may fell them to her 
Husband : And though that it be not any agreement of the Huf- 
band only, yet here is an AC done, in a Precipe brought againſt the 
Wite, and ſhe vouches over 3 for that" is not only an agreement, 
but an Ac executed, upon which the Eſtate limited to the eldeſt 
Siſter ſhall take effe& : And the 2 Coke the 27, 6. Beckwith's Caſc. 
If the Husband and the Wife joyn in a Fine of Land of the 
Wife, the Wife only without the Husband may declare the uſe of 
that. And he intended it was a Limitation, and not a Cones, 
. KR 2 an 
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and ſo it'mightit be well at this day in Caſe of Deviſe, and then the 
A& ſhall be, that the Eſtate is limited to have. beginning, being 
made the Eſtate of the youngeſt Daughter which made the a4 
ſhall be deftroycd and determined 3 for if it be a Condition , then 
all the Davghters ſhall take advartage cf that 3 and this was nog 
the intent uf the Deviſor, for they are the partics whh (houlg 
be reſtrained by the Deviſe from Alicnation : And alſo he cited 
Wenlock and Hamond's Caſc cited in Bration's Cale, 3 Coke 2, 
b. Where a Copy-holder in Fee of Lands devitable in Buzrough 
Engliſh, having three Scns and a Daughter, deviſcth his Lands tg 
his cldit Son, paying to his Daughter, and to his otter Sons ſorty 
ſhillings within two years after his dcath 3 the Deviſcr makcth 
Surrender according to the uſe of his Will and-Cieth ; the cla 
Son admitted, and doth not pay the money within the two years, 
and adjudged that though the word payment makes a condition, 
yet in this Caſe of Devile the Law conlirues that to a Limitation; 
and the rcaſon is there given- to. be, for that, that- is, it ſhall be 
a Condition , then that ſhall diſcend upon the cldcſt Son, and 
then it ſtands at his pleaſure, it the Brothers or Siſter (hall be paid 
or not; Aud 29 Aſiſ. 17. citcs in Nowrſe and Scholaſticas Caſe, 
Commentaries 412.6. where a man fciſcd of Lands in Fee deviſable, 
deviſeth them to one for life ; and that he ſhould be Chaplain and 
fing tor his Soul all his lite, ſo that after his deceaſe, the (aid Tene- 
ments ſhould remain to the Commonalty of the ſame Town, to 
ind a- Chaplain perpetual for the fame Tencments, and died, and 
adjudged that this ſhall not be a Condition of which the Heir (hall 
take advantage, but limitation upon which the remainder (hall take 
cffe&; and alſo he cited, S. E. Cleers Caſe, 6 Coke 18. a. b. and 11 
H. 7. 17. and Pennant's Caſe, 3Coke 65.4, That it a man makes a 
Leaſe for years, upon a condition to ceaſe 3. that after the Condition 
is broken, Grantee of Reverlion may take advantage of that; fo te 


- faid in the Caſc at the Bar, when the tirſt Eſtate is determined and de« 


ſiroycd by the limitation, then he to whcm the Remainder it limited, 
ſhall take advantage of that, and not the Heir 3 for as he intended.an 
Eſtate of Inheritance may as well ceaſe by limitation of Deviſe as Term, 
asin 15 Ed. 4. Lands are given to one {o long as he hath Heirs of his 
Body , the Remainder over; and-it he dye without Heirs of his Boe 
dy, the Remainder over ſhall Velt without Entry,, and the Free-hold 
ſhall Veſt in him and 2 and 3 Phil, and Mary, Dyer 427. and 56 Fi 
ſer and Warren's Caſe, 

If a man Deviſe Lands to one for life, the Remainder over upon 
Condition, that it he do ſuch an Act that his Eſtate ſhall ceaſe, and hein 
Remainder may immediately center, there he in Remainder ſhall take 
advantage though he be a. ſtranger, for that, that the Eftate deters 

| I1INCS 


Part I. Portington ageini# Rogers: 


mines. there without re-entry : And he faith,'that the Caſe of Wel- 
lock and Hamond; cited in Banafor's Caſe, , was a fironger Cafe than 
this 3. for: there the limitation-was upon Fee» fimple, and here it is up» 
on an Eſtate Tail 3 and the Law hath favourable reſpe& to Deviles, 
a5 in Baraiton's Caſe is alteration of words for the better expoſition 
of that, for Shall is altered. to Should; And alſo ſee 16 Eliz. Dyer: 
335- 29. for the Marſhalling of abſurd words in a Will tor the cx-+ 
pounding of thatz and 18 Eliz. Cheekg's Caſe , he cited to be ad- 
judged, that it a man Deviſe his Lands to his Wife, and after her 
death to his Son, and the Remainder to his ſaid Wife in Fee- fimple, 
the Husband of the Witfc having Iſſue, ſhall not be Tenant by the 
Curtelie 3 for always the Judges have made ſuch favourable con- 
ſirudtions of Wills, that it Eſtates. deviſed by Will might be created 
by A@ exccuted in the life of the party, then it ſhould be good by 
Deviſe 3 and to the obj<Etion (that conclution and agreement is un- 
certain, and fo for that (hall be void) he faith, that it is not fo uncers 
tain, as going about, or reſolve and derinine an attempt, or pro- 
cure, as in Corber*s Caſe, firſt of Coke 83. b. or as attempt or enders 
your, as in Germins and Affeott's Caſe there cited, fol. 285, a. See 
6 Coke 40..4. Mildmaye's Cale , and alſo the words' ſubſequent are 
repugnant, that the Ettate-Tail ſhall ceafe, as it the Tenant in Tail 
were dead, and not otherewiſe, which is abſurd and repugnant 3 for 
the Eſtate-Tail doth not determine by his death, it-he do not dye 
without Ifſue : And alfo he faid, that it is- more reaſonable that the 
perpetuity-in Schelaſtica's Caſe; for here the.limitation depends up- 
ofi agreement, which is a thing certain, upon which the Iſſue may 
be joyned 3 and al(o the condition doth ſtand with the nature of the 
Eſtate- Tail, and for the preſervation of it 3 and Recovery is againſt 
the nature. of it; for this deſtxoys the Eſtate-Tail, and -is only a 
conſequent of it, and not parcel of the nature of the Eſtate : and 
this is the reaſon that Littleton faith, That an Eftate-Tail upon con» 
dition that he ſhould not alien, is good, for that preſerves the Eſtate 
and alſo preſerves Formedon tor him in Reverſion, if there be adilcon- 
tinuance: and with that agreed 13 H. 7. 23, 24. and he faid, that 
there was a Judgement in the point for his Clyent for another part 
of the Land; and he cited 31 Edw. 5, Fitz; Feoffment placito the laſt, 
and Fitzherberts Natura Brevium ( Ex gravt querela.) laſt Caſe 
and ſo goncluded and praycd judgement for the' Plaintiff: And this 
Caſe was argucd again by Shirley. Serjeant for the Defendent, 'and 
he intended that the agreement is void to the Wife, and ſhall be wr- 
tended the agreement of the Husband. only , _ fox a married Wife 
cannot counterman'd Livery, 21 Aſif. 25. and if a Woman makes a 
Feoftment upon Condition to enfeoff upon «requeſt made by her, ant \ 
ſhe takes a Husband, ſhe cannot make rcqueſt after:.cavcrtureyz 5. Aſs 


fiſarum : : 


ATT 


fſarum : Sq that he intended that this fball be intended the agree. 
ment of the Husband only, and not of the Witez and yet he argued 
that Declaration of a uſe by a married Wife, (hall be good, accordi 
to Beckwith's Caſe : But he ſaid, That the reaſonof that is, for thar 
that ſhe is party tothe Recovery, which is a matter of Record, and 
as long as the Record remains in force, ſo long the Declaration of the 
uſe ſhall be good, and alſo he argued, that if the Condition being, that 
if the Wife. conclude or agree to any Ad to make diſcontinuance, thy 
then, &c. that that ſhall be intended unlawtul Ads, and Recovery jx 
no unlawful Ak 3 and for that ſhall not be within the reſtraint of 
the Condition, as the Earl of Arzndel!'s Caſe, 17 Eliz. Dyer 34, 
and admitting that it is a limitation, yet it ſhall be of the ſame Ne. 
ture asa Condition, and as well as a Condition, that Tcnant in Tai 
ſhall not ſuffer Recovery, is void. 

So alſo is ſuch limitation void, and fo it was.intended before the 


Statute of Doris Conditionalibus, and it appears by the pleading, tht 


the parties did not intend to take advantage of the agreement ; forit 
is pleaded that at the time of the Recovery ſuffered, the younget 
Daughter was fciſed of an Eftate-Tail, the which could not beifhe 
Eſtate were determined and defiroycd by the (agreement and concly 
ſion) {o that the laſt words make the Forfeiture, for the firſt are not 
unlawful, and betore the Execution of the Recovery, the Eſtate-Tail 
is determined, and fo he concluded, and prayed Judgement for the 
Defendent. Barker Serjeant argued for the Plaintiff : Tt (hall be is 
tended a limitation, and not a Condition, for a Will ſhall have 
vourable conſtruction according to the intent of the Deviſor , fora 
Joyntenant may Deviſe to his Companion, 49 Ed. 3. and Fitz, Ns 
Brev. Ex gravi querela, lalt Caſe. A man Deviſes Land to his Wik 
for like upon Condition, that it he marry, that it ſhould remain over 
to his Son in Tail 3 and the Wife marries, and the Son in Remainder 
fues (Ex Grevi querela) by which it appears, that it was a limitath 
on, and not a Condition : and 34 Ed. 3. Deviſe was to one for lik 
upon Condition, that if: his Son diſturbed him, that then it ſhould 
remain over in Tai}; upon diſturbance, he in Remainder in Tl 
brings Formedon, by which it appears it was a Limitation, and with 
that agree all the Juſtices in 29 Aſiſarum 17. And Wellckand 
Hamond's Cale citcd in Baraſton's Caſe betore: And 18 Eis 
Dyer. if Land be limited to no third Perſon by the Deviſge, thea 
the Heir ſhall eater for breaking the Condition 3 and alſo he ſaid, that 
it appears by Littletoxn : and 13 H,7. 23. and 24. and 20 H. 7. and 
17 Eliz. 343. the Earl of ArundePs Caſe, which conditioneth that 
Tenant in Tail ſhall not alien, ſtandeth with his Eſtate, but not 
with Fee-fimplez and fo it is adjudged in Nowes and Scholaftics' 
Caſc, -which is adjudged in the point, which as be faid _ be 
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anſwered 3 ahd the Words of the Condition -are not. that her E-» 
fate-Tail (hall ceaſe, as if (he had'been dead, but as if ſhe had not 
been. named; which is not ſo repugnant or abſurd as the other, and 
this comparedto 34. Ed. 3, where the Eſtate was limited till it was 
difturbed. 

And he alſo argued, that the agreement of the Wife ſhould be a for- 
feiture, notwith(tanding the coverturez for when the Eſtate is grant- 
ed upon ſuch Condition, he which hath the Eflate ſhall cake it ſub- 
je to the Condition 3 as if two Leſſees are, and one Seals the Coun= 
terpart only , yet the other ſhall be bound by the Covenants con» 
tained in it: And 33 H. 6; 31. a. Woman diſavows to be Executor, 
notwithſtanding that ſhe was married : and it Precipe had bcen - 
brought againſt the Husband and Wife, the default of the Husband-- 
ſhall bind the Wife; and fo ſhe ſhall be puniſhed for Waſte made 
during the Coverture 3 and ſo concluded,and prayed judgement tor. 
the Plaintiff : Foſter Juſtice, that an Eliate of Free-hold ſhall not 
ceaſe by agreement or concluſion without entry; for it is a matter of 
Inheritance and Free-hold : And it is not like to 33 H. 6. 31. which 
concerns Chattels and Goods : And Walmeſley Jultice accorded with 
him ; Warbzrton Juſtice, it- hath been adjudged in Scholaftics*s Cafe, 
that the Condition was goed 3 and therefore he wonld-not deliver his - 
opinion without argument : Coke chief Juſtice, that the agreement 
s void to a Woman married ; for then the was married to a Hul- 
band, whom in her life ſhe could not contradi&; and a Deviſe- 
vpon Condition, that if. ſhe conclude or agree, as this Caſe is, is 
void, for it is a bare Communication, upon which the Inheritance 
doth not depend ; and ſo he ſaid , it hath been twice adjudged, 
6. in Corbet's Caſe, and Germin's Caſe, and Arſcot's Cale, and Ki- 
chel's Caſe in Littleton 3, it was upon Condition that he ſhould noe 
alien, and this was adjudged to be void : But yet if the Condition 
were, if he alien, and not if go about or intend, or conclude, or a« 
en in the Caſe at the Barr for there is no ſuch Cafc in all our Books 
as this. 

Secondly, . for that, that the Words are, if they do any a&, that 
then the Eſtate ſhall ceaſe, and this is repugnant; for when the 
At is done, then the Eſtate-Tail is barred , and cannot ceaſe : but: 
it it had been but a Feoffment, then the right had remained ; and he 
aid, that fuch a Conditionhad been void befove the Srarare of Donis 
Conditionalibies , when it was but Fee-fimple- Conditional , be it 
a-Condition or a Limitation, and he faid that Scbolaftice's Cate is - 
of Fine, which is only diſcontinuance till the Proclamations are paſt, 
and if dead before, may be avoided by Kemitter, Tn Germins and Ar- 
feot's Cafe, the Condition 'was, that*if he-go about or endeavour , 
and this was adjadgcd to be yoid, though that it be in Deviſe r* Te- 
pect * 
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ſpe& of the uncertainty 3 and he ſaid that the (agreement or conclug. 
en) is ſo uncertain;; and maybe. well compared to that, for here the 
Eſtate (hall ceafe bythe agzeement; as, well as it may ceaſe by the going 
about 3 alſo he ſeemed that the Free-hold cannot ceale without entry; 
for it uſe cannot ceaſe without entry as he intends, much lels a Free. 
hold cannot, though it be by Deviſe, and he ſeemed, that it ſhall be ng 
Limitation, but a Conditipn, and: Judgement accordingly, if cauſe be 
rot {hewed the. next Terms and in Trigity Term then next infuing 
this Caſe was argued again;by Dodridge Serjeant of the Kiog for the 
Plaintiff; andhc {aid that there are three quettions to be diſputed: 
Firſt, if it be a good Limitation, Secondly, it the Recovery be a breach 
of that. Thirdly, admitting that it may be broken, it the agreement 
of the Husband and the, Wite (hall bt ſaid to break it 3 and tothe 
he ſecrmied, that it is a Limitation, and not a Condition, and ſuch 4 
Limitation that well might þe with ,the Law and that it is a Limj- 
tation, it isagreed in Scholaſtica's Cale, Commentaries; and the re 
fon of the Judgement thereis, that if the.intent of the Deviſor ap- 
pages, that another ſhall take benefit of that, and notghe Heir, that 
then it ſhall be but: a: Limitation and not a Condition, and he ia Re- 
mainder (hall take benefit of that ;/ and for that in the principal Cale 
Mary the Eldeſt Daughter, to whom the Remainder was limited, ſhall 
take benefit of that, and with this agrees the Caſe of Fitz, Nat, Brey, 
Ex gravi querels, laſt Caſe; that it a man Deviſes Lands to his Wiſe 
tor life, upon condition that it (he marry, that the Land ſhall remain 
over, andiatter the marries, and he in Remainder ſues by (Gravi que- 
rela ) by which it appears, that it is a Limitation and not a Condition; 
and with this agrees 2 and 3 P. and M. 127. Dyer, Jaſper Warrex's 
Caſe, where aman Deviſes Land to his Wife for lite, upon conditi- | 
on to bring up his Son, Remainder over, and agreed to be a Limi- 
tation and not a Condition 3 and fo he concluded this tirſt point, that 
it is a Limitation and.not a Condition. Secondly, that it is a lawful 
Limitation for there is not any repugnancy in that, as it is in Corbets 
before cited 3 for thereare no words of going about, for he agreed that 
this is abſolutely uncertain and void, and fo is- Germins and Arſcet's 
Caſe, where there is not only a going about, but repugnant going & 
bout, for he ought to go about and betore diſcontinuance ard then 
his Eſtate ſhall be void from the time of the going about, and before 
diſcontinuance: but here it.is upon (conclude and agree) plainly and 
apparently., and conclude and agree is iſſuable, 'and a Jury may try 
that, and it will not invegle any man, but the Law will not (uffer 
Iſſue upon ſuch incertainty as going about or purpoſing, but Attorn- 
inents and Surrenderts are but agreements, and yet arc Ifſuable: 
And fo in the principal Caſe, and in Mildmaye's Caſe, 6 Coke, it is a+ 
agrecd that a Condition, that a Tenant iu Tail ſhall not ſuffer a Reco- 
very 
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yery is void, for Recovery is not reſtrained by the Statute of Weſtmin- 
fer 2, but here it is not ſo but in general, that he ſhall not-conclude, 
or agree to alien Or. diſcontinue but that which cannot be a conditi» 
on good in the particular, may be good in the general, as Littleton's 
Cale; gift in Tail upon condition, that he ſhould not alien is good, 
otherwiſe of Fee-timple, with which 10 H7. 11. and 13 H. 7. 23. 
24. accordingly. 

Thirdly, That it is a breach of the Limitation, Condition, that a+ 
Jienation and diſcontinuance be by Recovery, which is a lawful Act, 
and it is a priviledge incident to the Eftate-Tail, and though that 
the agreement was made by the Husband and the Wife during the 
Coverture, and ſo ſhould be if the Husband and the Wife had levis 
ed a Fine: See10 H. 7. 13. Condition, that if the Condition had been 
expreſſed that they ſhould not levy a Fine had been void z, and here 
this verbal agreement betwixt the Husband and the Wife, and the 
third perſon ſhall be for Forfeiture of their Eſtate for this is the a- 
greement of the Wife as well as of the Husband, as it appears by Beck- 
with's Cale, 2 Coke betore cited, where the Husband and Wife agree 
tolevy a Fine, and that the Fine ſhall be to the uſe of the Conulce 3 
this is good Declaration of the uſe, though that it be of the Land 
of the Wife, and during the Coverture, and cannot be avoided by the 
Wife after the death of her Husband for it was the agreement of 
the Wite, though it be not by any Indenture to declare the uſe of the 
Fine; ſo many Acts in the Country made by the Husbard and the 
Wife, ſhall be intended the Ach of the Wife, as well as of the Huſ- 
band: As in the 17 Ed, 3. 9. the Abbot of Peterborongh's Caſe 3 the 
Husband and Wite granted Rent for cquality of partition 3 and this 
ſhall bind the Wife after the death of the Husband; for it is her 
a& as well as the ad of the Husband, and ſhall be intended for her 
benefit, and fo here by the Recovery the Wite ſhall be Tenant in Fee- 
ſimple, which was Tenant in Tail before: And 34 E4. 3. 42. Feoff- 
ment to a married Wite upon condition to Re-enfeoff; and ſhe with 
her Husband makes YhE Re-enfeoffment it is good ; So a Woman be- 
ing Leſſee tor lite, and with her Husband attorn upon a Grant of 
Reverſion, is good, and (hall bind the Wite after the death of the Huſ- 
band, 3 Ed. 3. 42. 4 Ed. 3. Attornment 12, 15 Ed. 3. Attorument, 
alſo this Eftate was made to the Wife when ſhe was ſole; and for 
that it (hall be accounted her folly, that ſhe would take fuch a Hufſ- 
band that would forfeit her Eſtate, but with that agreed: the reaſon 
of the Book of 20 H. 6.28. where a woman Tenant was bound by 
the ceaſing of her Husband, and fo he concluded and praycd Judge» 
ment for the Plaintiff, and ſo it was adjourned : See another: Argu- 
ment of this Caſe in Michaelmas Term, 9g Jacobi 1611, by Henghton 
and Nidhols Serjeants ; Poſtes fol, 138; 4 : 

«a. 


Paſch. 


Fi<Aione 


Firme. 


Part I: 


Paſch. g Jacobi 1611, in the Common Bench, 
© - Pitts againſi Dowle, | 


N an Ejedione Firme upon not guilty pleaded, the Caſe was this: 

A man makes his Will by theſe words : I bequeathall my Lands 

to my Son Richard, except my Chauntery.Lands 3-and I Deviſe all 

my Chauntery Lands to be divided amongſt all my Children, meg 

and women alike, except my Son Kichard: And it Richard dic with. 

out Iſſue, the Remainder to 4, my ſecond Son, the Remainder to 

B. my third Son, the Remainder to C, my fourth Son , the Res 

mainder to my next, of Bood z. and fo from Heir to Heir. And {6 

likewiſe 1 would to-be done upon my Chauntery Lands and Tene- 

ments, in Caſe all my aforcſaid Children die without Iſſue : Then 

I would the one half of my Chauntery Lands to remain to the 

next of Kin, and the other half to the Hoſpital of M. And the que 

flion was, what Eſtate the Heir of the eldeſt Soy ſhall have in the 
Chauntery Lands, and it was argued by Dodriage the Kings Scrjeant, 
that the Heir of the eldeſt Son thall have Eſtate-Tail in, tne Chaun- 
tery Lands; the Deviſor deviſes no Eſtate to Ricbard his cldeſt Son 
in the Chauntery Lands, nor limits any Eſtate of that in certain; and 
for that he ſeemed that the youngeſt Sons and Daughters. ſhall be 
Fenants in Common fox life; and by this manner ot Interpretati- 
ry part of the Will ſhall be; for firſt, he excludes Kichard 
bimſelf, fo that he ſhall have nothing in that, and then by the Limj- 
tation to the younger Children to be equally divided between them, 
makes them Tenants in Common ; See 28 H. 8. 25, Dyer 155, and 
he cited Lewin and Coxe's Cale to be adjudged, Michaelmas 41 and 42 
of Eliz. Paſch 42. Eliz. Rot. 207. where a man deviſes Lands to | 
his two Sons to: be equally divided, and adjudged that they are Te+ | 
nants in Common {o deviſe to two part and part like, and equal 
ly divided, and <qually to be divided is all one # and for that thereis | 
no other words to make an Eſtate of Inheritance, it ſhall be an Eſtate | 
tor life, and the Remainder ſhall be directed according to the Es | 
Rates limitcd of the other Land : . And he ſeemed that the words in 
the laſt ſerftence, all my aforeſaid Children, ſhall extend to Richard 
his Eldefi Son, as well as. to the others 3 and ſo all the Will ſhall 
fiand in his:foxce, which may be objected, that Richard the cldelt 
San ſhall be excluded out of the Poſſeflion : And for that ſee 6 Eliz, 
Dyer 333+ 29. Chapman's Caſe : And alſo he cited one Caſe to be ade 
judged, Trinity 37 Eliz. Rot, 632. between Bedford and Verna , 
where a man deviſeth all his Lands in A/pyorth, and afterwards puts 
chaſeth other Lands in tlie Tame Town, and abtexwards one comes 
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tohim to take a Leaſe of this Land newly purchaſed, which the Te- 
Aator refuſed to let-3 and faid, that theſe Lands newly purchaſed 
ſhould goas his other Lands : And upon his Death-bed- adds a Co- 
gicil to his Will , but ſaith nothing of his purchaſed Lands, and ad- 
judged that the purchaſed Lands (hall pals, and ſo concluded ard 
prayed Judgement : Harris Serjeant, that it is a new Sentence, and 
Richard is excluded, and it ſhall bea good Eftate-Tail to the young- 
eſt Children, and, aforeſaid Children,ſhall be intended them, to which 
the Chauntery Lands are limited : Sce Ratcliff's Caſe, 's of Coke ad- 
judged,that they ſhall be the Tenants in Common by the Deviſe to be 
equally divided,and (hall nor be ſurviving, but every one of the young- 
eſt Children ſhall have his part in Tail, though that the firſt word do 
not contain words of Inheritance 3 yet the latt words, in' cafe all my 
Children die without Iſſue, declares his intent that they ſhould have 
an Eftate-Tail: See the 16 of Eliz, Dyer 33g. 20. Clache's Cale, 
that when he hath diſpoſed of part deviſed to Kichard, then diſpoſeth 
of the reſidue, and the ſentence begins with, (And fo likewiſe) and 
that ſhall be intended in the ſame manner, as he had'difpoſed of the 
Lands deviſed to Richard for he hath deviſed the Remainder other- 
wiſe, that is, to an Hoſpital, and concludes and prays Jadgement ac+ 
cordingly : Coke chief Juſtice ſaith, that it was adjudged between 
Coke and Petwiches 29 Eliz. that if a man deviſe a Houle to his 
eldcft Son in Tail; and another houſe to his ſecond Son in Tail, and 
the third houſe to the third Son in Tail; and it any of them die 
without Iſſue, the Remainder to the other two equally; this ſhall 
be but for life, for this enures to the quantity of the Land, and not 
to the quality of the Eſtate : And he ſaid that Richard is excepted 
without queſtion 3 for it is but a Will, and every of the youngeſt Sons 
therein ſhall have the Chauntery- Land one after another 3 and Ri- 
<8rd ſhallHave no part, and in the Chauntery ſhall have nothing tip 
they all are dead, and he likened that to Frencham's Caſe, where Lands 
were given to one and to his Heirs Males; and if he died - without 
Iſue, the Remainder over, the Iſſues Females ſhall not take, though 
that it be if they die without Iſſue, for expreſs it makes to ceaſe only, 
and fo it was adjourned, | | 
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ders over , to the intent that ſich Annuities ſhoald' be paid ,' as 
he by his Taft Will, or by Grant dedares ;' ſo that they did not exceed 
the umm of ſixty paund:;/ inf'if *any of the Faid Rents be behind", 
then tothe uſe» of him-to whom the Rent thall' be behind, -rill the 
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Rent be fatisfied wit clauſe of Diſtreſs : Rent of twenty poung 
was granted to his youngeſt Son for his life.z the-Grantee diſtrains for 
the Rent, and in Replevin avows, the Plaintiff replics, that by the 
non-payment, the uſe riſeth to the youngeſt Son , by which it was 
objected, that the Rent ſhall be ſuſpended 3 Bwere, if without de. 
mand z or if thediſtreſs ſhall be demanded, or that 'the uſe ſhall nor 
riſe till after the diſtreſs, and to the diltrcſs well taken, ayd agreed 
by all that the Plaintiff (hall take nothing by his Writ, and that the 
eldcit Brother hath nothing in the Land. 

Judgement was had againſt a Defendent in Debt, ard Cadis to 
Gatisfic awarded, and (Nox eſt inventus) returned, and Scire faciy 
awarded againſt the Bail 3 and upon the firſt Scire facias, the prin. 
pal Defendent yields his Body in Execution, and it was very good; 
tor before that the Bail had no day in Court; and in the Kings Bench 
if the Defendent yiclds his Body. upon the ſecond Scire facig, it 
ſhall be accepted: And if a man be Bail upcn a Writ of Error, if the 
Judgement. ſhall not be reverſed, he (ha]l be in Execution again: I; 


. was. objeed by Hutton Serjeant , that the Scire facias is againi 


the Bail, to know why the Exccution (hall not be awarded apain(t 
the Bail, and that ought to be delivered to the Sheriff , before 
the day of the return, or otherwilc, it ſhall be Erroneouſly award. 
ed, and then the party may. yield his Body to Priſon at any time, 
and diſcharge his Bail, and agreed that Bail in this Court may be 
releaſed. 

Accompt doth not lic for any ſum certain.. 
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Hun Serjeant argued , that there ſhall be a good Eſtates 
Tail of a Copy-hold, and that by the Cuſtom after the making 
of the Statute of Weſtminſter 2, . And he agrced that at the com- 
mon Law, all Eſtates were Fee-fimple abſolute or conditional, 
and that the Eftates*Tajl; were created: by the Statute of Weſtmin 
fter 2, and do not exclude cuſtomary Eſtates, as it appears by Little- 
ton, who ſaith, that Tenant at will by copy of Court Roll by cuſtom 
may be. is, Fee-fimple , ;and; ſq, of Efiatcytail : and with this agrees 
many athex Authors, 1 5 H: 8, b,,. Tenant by'Gopy-held; of Court Roll 


xefolyed jn, the pointy/ andithay ahormeden inthe dilcender lieth fo 
- gy cha 
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that, and as the Statute of Weſtminſter 2, divides Eſtate-Tail and 
Fee-ſimple : So may cuſtom of a Mannor, as well as cuſtom make 
an Eltate at will, which is perſonal and determines by the death 
cf any of the parties to deſcend. and as well as the cuftom of Lox 
don (of not moving things fixed ) is created by cultom , as well 
may Formedow be creatcd-by. cuſtom, and alſo the Stitute is, that 
gives Cui in vita, extends toa Copy-ho!d ; fo the Statute of Li- 
mitation , as It appears by Brooke, Limitation 5 Ed, 6. And with 
this agrccs alſo Heydon's Caſc 3 and though that tlie words are Vo» 
lintas Donatoris in the Charter, ee, yer the Eftate-Tail niay be 
created by Devile ;. So that the Statute ſhall not have fuch litcral 
conliruction 3 and as well as a Leaſe for a hundred years way be 
within the Statute of 11 H., 7, which ſpcaks - only of diſcontinu- 
Wnces,*as it appears by Sir George Browne's Caſe, 3 Coke : So may 
a Copy-hold Eltate, which is but an Eſtate at will, within the 
Statute of Weſtminſter 2, and it is conftci by the oh part, by 
pleading that he was ſeiſcd in Tail according to the Cuſtom of the 
Mannor 3 ard it is not pleaded that he had Iſſue at the time of 
the Alicnationz and the other party claimed by the Alicnation, the 
which was not good, it he had no Iſſue at the time of that, if he had 
but Fee-fimple conditional , and ſo concluded and prayed Judge- 
ment, &c, 

Dodridge Serjeant of the King faith, that the Reputation of the 
Eſtate confilts upon two parts 3 firft, the name 3.) fecondly, the nature 
of the Eftate-Tail 3 and tor both the makers of the Statute of I/eſt- 
minſter 2. had no intention that this ſhould extend to Copy-hold, 
And firſt for the name, which gives the being, he citcd Fitz. Nas 
tura Brevium, 12. C, where it is ſaid, that Copy-Tenants, or Co» 
py-holders, or Tenants by Copy, is but a new Term found, for of 
ancient times . they. were called Tenants in Villeinage, or. of baſe te= 
nure , as this alſo appears by the old Tenures ,, by which jt ap- 
pears, that then they. were called and named Tenants, which held 
in Villeinage, or of baſe Tenure, and Bratfon, Book 2. Chap. $. in 
the end ſpeaks of that, and calls them Villains, Sokemains , 
and that if ſuch a Tenant will transfer his Tenement 3 let it be de- 
livexed into the hand of the Lord or his Stewaxdz and he wrote 
immediatcly bctore the Statute of Weſtminſter 2. and agreed with 
Fitz, Nat, Brev, And alſo Bratton, Book 4. fol, 209. faith, thas 
ſuch Tenants have uſed to Plow the Demcins of the Lord, and 
calls and names them, as before : and 4 Ed. 1.. he is called Calto- 
marinus: So that Cuſtom doth not make the certainty of - his Eſtate, 
it he hath any ; And he ſaid that 42 Ed, 3.25. is the twſt in Law, 
in which is any mention of theſe Lands, and there they are called 
Neiſts Lands: And 14 H. 4- 323; 4. thcy are called. Sokemains by 
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baſe Tenurez and Lambert calls it Folkland, by which and fevers! 
names he faith, that the baſeneſs of the Eſtate appears : And tg 
the Eltate he ſaith, that originally it was but at the will of the Lord, 
though that it be according to the Cuſtom of the Mannor : $9 
that the Lord cannot put him out, if he perform the ſervices : 
And the Regiſter doth not rcſpe& him 3 for he hath not framed 
any Original for him, to give him remedy by the: common Lay, 
but only in the Court of the Lord, though that erroneous Judges 
ment be given : Alſo he cannot preſcribe but in the name of the 
Lord, as it appcars by 18 Ed, 3. Fits, preſcripticn , that ſuch FE. 
tiates which are incident to Fee-timple, as Dower , not Tenants 
by the Courtefie cannot be derived out of this without Cuſtom, nor 
that warranted ; ſo that his Reputation appears by his name, and 
alſo by his nature : Alſo he intended, that the makers of the Statut# 
of Weſtminjter 2. did not intend that the Statute thould extend to 
this; for it is, Oppoſitum in Objetio, for Cuſtom is withovt time 
of memory : And the Statute of Weſtminſter 2. was made 13 Fa, 
1. the beginning of which every one knows. Alſo the Statute of 
IVeſtminfier 2. doth not extend to any Lands, but thoſe which: the 
Tenant might have aliencd before the Statute : But the Copy-hol- 
der had not any power to alien; for the Lord ought to be his Ins 
ſirument and hand, as Bratiox faith, to alien, transfer he cannot , 
but by the hands of the Lords, and it muſt be reſtored to the Lord; 
the words of the Statute are, The Will of the giver in the Charter, 
&c, So that the Statute intends ſuch Lands which may paſs by Dec 
and Fine, and deviſe his Decds, and the Deed extends to them, 
for a Fine is Chirograph, and deviſe to be made by copy of Court 
Roll is not fo, for that is only of Acts made in the Court ot the 
Lord , it cannot be within the Statute, for Copy-hold ought to 
be held of the Lord, and the Tenant in Tail ſhall hold of the giver, 
and fo cannot a Copy-holdcr, which hath ſo baſe an Eftate : And 
if this ſhall be ſo, | theſe miſchiefs will enſue; that is, that this 
baſe Eftate ſhould be of better ſecurity, than any Eſtate at the come 
mon Law} for Fine (hall not be a bar of that, for it cannot be levied 
of that; alſo Recovery cannot be ſuffered of that , for there cannot 
be a Recovery in value neither of Lands at the common Law, neither 
ot cuſtomary Lands, for they cannot be transferred but by the hands 
ot the Lord. 

And to Littletox he agrecd : and alſo 4 Ed. 2, which agrees with 
this. where it is ſaid that at Stebenbeath, a Surrender” was of Copy- 
hold Lands to one and the Heirs of his Body : but he ſaid , that 
that (hall not be an Efate-Tail, for then the Eſtate hath ſuch ope- 
xation, that this ſettles a Reverſion and Tenure betwixt the Giver, 
and him to whom it is given ; but this cannot be of Cop any 
Land 
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Land, for this cannot be held of any, but only of the Lord, and to 
the others 3 this Eſtate doth not lie in Tenure, and yet he agreed 
that of ſome things which did not lie in Tenure, Eſtate-Tailmay be, 
but Land may be intailed, but Copy-hold Eſtate 15 ſo baſe} that an 
Eftate- Tail cannot be derived out of it, fo that though that cultom, 
may make an Eſtate to one and the Heirs of his Body, yet this can- 
not be an Eſtate-Tail, but Fee-fimple conditional, and alſo he a- 
greed that they might have Formedon in Diſcender ; but it is the 
lame Formedon, which was before the Statute, as it Tenant in Fees 
6mple conditional before the Statute, would alicn before Iſſue, but 
it was an Eftate-Tail, with the priviledges of an Eftate-Tail before 
the Statute, and to the other matter of Surrender, that is the ad- 
mittance of the parties which is an Eftate-Tail , that doth Jnot con- 
clude the Court, as it appears by the Lord Bark/ey's Cale in the Com» 
mentaries, where the Eltate plcaded feverally by the parties is not tra» 
verſcd by any of them 3 and ſo concludes and prays Judgement, &c, 
And this Caſe was argued again in Trinity Term next cnſuing by 
Montage , the Kings Scrjeant for the Defendent 3 and he laid, That 
there are three queſtions in the Caſe. 

Firſt, ff Copy-hold Land may be intaiked. Secondly, Admitting 
that it may be intailed, if Surrender makes diſcontinuance. Third- 
ly, It it ſhall be Remitter. And to the fir(t, he ſeemed that it might 
be intailed, and that it ſhall be within the Statute of Weſtminſter 2. 
And firſt for the Antiquity of that, he ſaid that Littleton placed 
that among(t his Eſtates of Free-hold, and hath been time out of 
mind, and is a Primitive Eſtate, and not derided out of the Eſtate of 
the Lord, and the Lord is not the Creator of that, but the means to + 
convey that, after that it is created, and what is created then (ſhall 
have all the Priviledges and Benctits which are incident to it , and 
ſhall be nurſed by the Cuſtom 3 and is time out of mind, and the 
Law always takes notice of it: and he cited 24 H. 4. 323. by Hankf. 
brafion, Fitz. Nat. Brev. 12 C, and Brown's Cale 4 Coke, which is 
not ſrmply an Eftate at the will of the Lord, but at the will of che 
Lord according to the Cuſtom of the Mannor 3 and when it hath 
gained the reputation of Free-hold, then it ſhall be directed accord- 
ing to the Rules of the common Law : and 2 and 3-.P. and Mz, 
Dyer 114. 60. allow Copy-hold Eſtate to be intailed : And he faith, 
That no Statute hath more liberal expolition than the Statute of 
Weſtminſter 2. 45 Ed. 3. Incumbrance thall not charge the Iſſue in- 
fail z alſo a Copy-hold ſhall have a Czi in vita, alſo a Copy hold 
Is within the Statute of Limitation , and ſo upon the Statnte of buy- 
ing of the pretended rights ; And it is alway intended when a Statwte 
[peaks of Lands and Tenements, that the Copy-hold Lands (ball be 


within. that ; And he ſaith, That all the Objc&tions which have teen 
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made of the contrary part, are anſwered in Heyden's Caſe, but he 
xelycd upon that, that every real Inheritance is within the Statyte 
of Weſiminſier 2, 4 Ed. 2. Formedon lyeth of Copy-hold Lang 
25 E4,3. 46. Eſtate-Tail is of a Corrody and Office, which proves. 
tit Copy-hold is areal Inheritance : and for that ſhall be within the 
Sr aute, 46 Ed. 3.21, Gavel-kind Land may be intailed, 6 Rich, ,, 
Avowry 2. $ Rich, 2, 26, Copy-holder (hall be charged with Fees 
of a Knight at Farliament ,.22 and 23 Eliz, Dyer 373. 13, Lands 
in ancient Demeſn were intailed 3 and he ſaid that the reaſon 5, 
that for that it is Inheritance, and time hath applyed them to an 
Eſtate, and ſo concluded , and prayed Judgement tor the Deten. 
dent, 

Hutton Serjcant argued for the Plaintiff, that Copy-hold Land 
cannot be intailed; tor that is but a cuſtomary Eftate, and the Law 
doth not take any notice of it, but only according to the Cuſtom, for 
there were no Etiatcs-Tail before the Statute, for then all were Fee- 
ſimple abſolute or conditional z that is , either implyed, or by limi- 
tation, which cannot be of an Eftate-Tail, which is not within the 
Statute of Wejtminſter 2, for no Actions are maintainable by that, 
but thoſe which are by the Cuſtom, and a Writ of falſe Judgement: 
See Fitzherberts Natura brevinm 12. 13 Ed. 3. F. Preſcription 1g, 
that it hath no incideats, which are incident to Eſtates at the Com- 
mon Law without Cuſtom, as Dower : See Revett's Caſe, and (oi 
Tenancy by the Courtclie, and there ſhall be no deſcent of that to take 
away Entry, and foof other derivatives : And he ſeemed that it is, 
not within the Statute,for three reaſons apparent within the Statute, 

Firſt, That it is hard that Givers (hall be barred of their Reverſion; 
but incaſe of Copy-ho!ds, the Giver hath no remedy to compel the 
Lord to admit him, aftcr the Eftate-Tail tpent, but only S»bpens , 
and in this Caſe the Lord may rclieve himſclt for the loſs of his ſer- 
vices, for that the Statute provides no remedy for him. 

Secondly, That the Statute doth not intend any Lands, but thoſe 
of which there is aftual Reverſion or Remander, and thoſe which 
paſs by Dced : fo that the will of the Giver expreſſed in the Char- 
ter, may be obſerved, and of which there may be a ſubdiviſion, as 
Lord, Meſn and Tenant; for there ſhall be always a Reverſion of 
the Eſtate-Tail, and the Donee (hall hold of the Donor, and not of 
thc Lord. 

Alſo it ſeems that the Statute doth not intend to provide for any, 
but thoſe for whom the Writ in the Formedon ordained by the Sta 
eute lies, and agreed that for Offices,and ſuch like, Formedon licth, it 
the party will admit Eſtate-Tail to be diſcontinued. 

Alſo the Statute intends thoſe things, of which a Fine may be levy- 
cd, tor the Statute provides, that (the Fine in his own right _ 
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benothing) but by. Copy-holder Fine cannot be levied, and for that 
he ſhall not be within the Statwte, and if the words do not extend to 
that, then the equity of the Statute (halt not extend to that 3 and he 
faid, that Copy-hold is not within any of the Statutes, which are made 
in the ſame year, as the Statute which gives Elepit, and ſuch like ; and 
to Littleton that an Eſtate by Copy, is where Lands are given in Fee- 
fimple, Fee-Tail, and that Formedos lies tor that, with which agrees 
10Ed. 2. Formedon 55. It ſeems that the Eſtate-Tail here mention- 
>d, ſhall be intended Fee-ſimple conditional at the common Law, and 
the Formedon in Diſcender which was at the common Law, for aliena» 
tion before Iſſue : And (o Littleton (1:21! be intended, for the Eſtate 
is within time of memory : See Heydox's Caſe, that a Copy-hold E- 
ate is an Eſtate in being within the Sr2t4e of 31 H.8. And Man- 
wood there (aid,that infomuch as the Fiiais of that is created by Cu» 
ſtom, and the Eltate-Tail is created by St2t#t2; yet it (hall not be 
within the Statute; and he ſaid, that the Cale of 15 H.8. B. Copy of 
Conrt 24. is repugnant in it (elf, in the words of Formedon; for he 
faith, though that Fermedon was given by Statute, and was no other- 
wiſe in Diſcender, yet now this Writ lies at the common Law 3 and it 
ſhall be intended,that this hath been a Cuſtom there, time out of mind, 
&c, And ſo he concluded, and prayed Judgement for the Plaintiff. 


Paſch. 9 Jacobi 1611. in the Common Bench. 
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EE the beginning before Hillary 8 Facobi ; this Caſe was argued by 
Hutton Serjeant, that the Plaintiff in the Action of Debt ought to 
Recover 3 for if Executor may pay Debt due by the Teſtator by Ob- 
ligation, before Debt due by Judgement ; this ſhall be a ( Devaſtavit ) 
as it is reſolved in Trewinyard*s Caſe, 6 and 7 Edward 6. Dyer $0, $3. 
And he ſhall be charged for the Judgement with his own goods, 
And ſoit was adjudged between Bond and Hales 31 Eliz. that Judge- 
ment at the common Law ſhall be firſt ſatisfied before the Statute, 
which is but a Pocket Record, and Fadicium redditar in'invitum, Allo 
it was adjudged in Harriſox's Caſe, 5 Coke 28. b. that 'Debtdue upon 
an Obligation ſhall be firſt paid befoxe Statute with Defeaſens for 
performing of Covenant , the which Defeaſens is not broken 3 
and alſo*it is adjudged between Pemberton and Barkbam here cited 3 
that Judgement ſhall be ſatisfied before Statute Merchant or Staple 
or Recognizance, though that the Statute be acknowledged before 
the Judgement had by the Teſtator ; See this Caſe in _— 
M e, 


3x 
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Caſe, s Coke 28, b, and in 4 Coky 60. 8. Sadlerr: Caſe, upon which 
he infers, that it an Executor firſt ſatishe a Statute or a Recogyj. 
ance before a Judgement, that this ſhall be a Devaſtavit, as well ag if 
he ſatisties an Obligation firſt, as in Trewy#yare's Caſe, and that when 
the Plaintiff which hath Judgement, the Executor may aid himſelf 
by Audita querela by this matter ſubſequent : Quere of DoRr 
Drurye*s Calez as in 7 H.6442, in Detinne againſt Gamiſbe, and Judge. 
ment had for the Plaintiff z jf the Judgement be reverſed, reftituti. 
on (hall be made to every.one which hath loſs :. So here by Audits 
Dnerela, if the Executrix hath not more than was taken in Executj. 
on. by the Statute; and it ſeems to him, that the Judgement in the 
Scire Facjas, (hall not be a Barr in this Action, tor the Judgement 
remains, Exccutrix and the Plaintiff may have Action ot Debt 
upon that, But of the contrary, if the Plaintiff had brought Adi. 
on of Debt upon the Judgement, and had been barred ; then ſhall 
be barrcd in Scire Facias alſo: But the Plaintiff, this notwithfand» 
ing, may have Seire Facias upon ſurmiſe, that there are new Aﬀets 
come to the hands of the Exccutor z and ſo he concluded and pray. 
ed Judgement for the Plaintiff, Nichols Serjeant for the Detendent 
relies only- upon the Judgement had upon the Seire Faciar, and 
that till that be defeated , the Plaintiff cannot maintain Afton 
of Debt; for the Action of Debt is nothing but demanding of Ex- 
ecution z and for.that till the firſt Judgement be defeated, the Plains 
tiff.hath no remedy at the common Law, All things which bar the 
Execution of the Judgement in Scire Facias 3 theſe (ha]l be Barrs in 
an Aion of Debt, as in Bexter's Caſc here laſt adjudged, in an Aion 
upon the Caſe for flanderous words, the Detendent pleads that he had 
juſtified the ſpeaking of theſe words, at another time in another & 
ion brought againſt him, and had a Verdi& and Judgement upon 
that,and ſo demands Judgement,and adjudged a good Plca,till the tirſt 
Judgement is reverſed 3 tor Judgement is the ſaying of the Law: and 
ig Eliz.Dyer 29g. 34.in Debt for Coſts recovered in a Writ of Entry, 
the Defcndent pleads that the Plaintiff hath ſued an Elegit, which 
was executed, and a good Barr in an Action of Debt: And fo 1 and 
2 P. and M. Dyer 107: 24. In Debt for Damages recovered in Aflize, 
the Defendent pleads in Barr 3 that after the Verdict given, and before 
Judgement, the. Plaintiff.cntred into the. Land, and there. no Judge- 
ment is given. But it (cems if the Plaintiff fail of courſe, that the 
common Law preſcribes, that then. he ſhall not have Execution (for: 
of-thole thipgs which rightly arg ated, tet there be Executions )but 
it the Defendent in the firſt Action had pleaded a Releaſe, apd Judge- 
ment. Was given upon that againſt him, he cannot plead that as 
gain, (for it runs into fre bing. Joe gecp 34 Ed.'3. in Debt gp 
ay. Exccutor, and part of the Afſcts found z the Plaintiff cannot have 


new. 
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new Scirg Faciar without Averment that there are new Aﬀets : 
And 34 H. 6. Action with Averment that there are Aﬀets, 
and Judgement good both ways, and Preccdents ſhewed of both 
Courts. And he intended that the Executor could not have helped 
himſelf by A«dita Querela, unleſs he fears to be impleaded ; /but 
after Execution he cannot have Reſtitution, and fo concluded and 
prayed Judgement for the Detendent, Coke chiet Juſtice, that there 
cannot be a Devaſtavit in the Wite, unleſs that it be voluntary pay- 
ment by her; for the Statute of 23 H.$. gives preſent Execution of 
a Statute Staple without Scire Facias: So that the Wite had no time 
to plead the Judgement 3 and for that this unvoluntary AQ, ſhall not 
be a Devaſtavit , tor ſhe is no agent,” but only a ſufferer. And at the 
common Law, if the Plaintiff hath Judgement in an Aion of Debt, 
after the year he hath no remedy, but new Original z and this miſchict 
was remedied by the Statute of Magnz Charts, which gives Scire Facias 
in place of new Action. But it ſeems to him that the Bar in the Scire 
Facias ſhall remain good Bar, till it be reverſed, as in 2 Rich, 3. A 
mag hath EleQion to have an Acton of Detinxe, or Action of Treſ- 
paſſ; and he brings his Agqion of Detinne, and the Plaintiff wages his 
Law, and after brings an Aon of Treſþaff, and the firſt Non-ſuit 
pleaded in Bar, and adjudged a good Bar, 12 Ed. 4. accordingly : 
Foller, Walmeſley, and Warburton, agreed without any doubt: but 
they faid, that if the firſt Exccution had been had by Covin, then it 
ſhould have been other wile. 

In Debt upon buying of diverſe ſeveral things, the Defendent con» Debtby Ex. 
efſeth part 3 and for the refidue the Aion being brought by an Ex- ©": 
ecutor in the Detinet only, the Defendent pleads he oweth him no- 
thing 3 and upon this Trial was had, and Verdid& for the Plaintiff; 
and after Verdi& it was moved, that this misjoyning of Iſſue was aid- 
ed by the Statute of Feofailes ; but it was reſolved by all the Juftices, 
that it was not aided; for it was no misjoyning of the Ifſue, but no 
Hoe at all 3 but if there had been Kſuc joyned, though that it were not 
upon the dire matter, yet this ſhall be aided, and at the end the Plain- 
tiff remitted the part that the Iſſue was joyned,and prayed Judgement 
for the refidue, and this was granted : but if the Plaintiff had been non- 
ſuited that would go to all, 

Adminiſtrators during che minority had Judgement in Debt, and admninitra- 
before Execution ſued the Executor came to hisage offeventeen years; {ors curing 
and how this Execution ſhall be ſued comes the queftion, for the power of the Exc- 
ot the Adminiſtrator was determined by the attaining of age of ſeven- ©#%+ 
teen years,by the Executor, and the Exccutor was not party to the Re+ 
cord, and for that he could not ſuc Execution ; but it ſeems that the 
Executor may fue ſpecial Scire Facias upon the Record,and ſo ſuc Ex- 
ccution in his own name: Sce 27 H. 8.7. 8. 

M-2 AcGion 


84 Crane againi? Colepit. Part 1, 


Attion upon Aion upon the Caſe for theſe words (He hath ſtole forty Saw 
nd —_ of Lead (meaning Lead in Stauce ) from the Minſter , and _ 
ſolved by all, that ation doth not lie for it ſhall be intended that 
the Lead was parcel of the- Minſter , and the (Tnnuendso) (hall not 


hclp that. 


Paſch 9g Jacobi, 1611: in the Common Bench, 
Crane againſt Colepit. 


Replevin, Homas Crane Plaintiff in Replevin againſt Bartholomers Colepit, 
— the only queſtion was, it Tenant by diſcent of the age of twen- 
being under ty Years and more, ought under one and twenty years to Attorn to 
"_ 2: Grapt of the Signiory or not, and it was adjudged that the Attorrs 
" ment js good for three reaſons. 
' Firſt, For that be gives no Intereſt, and for that it cannot be up. 
on Condition 3 for.it is but a bare affent, 

Secondly, His Anccſtors held the ſame Land by the payment. of 
the Rent, and making of their Services 3 and it is reaſon that the Rent 
ſhould be paid, and the Services performed z and for that, though that 
he ſhall have his age for the Land, yet tor the Rent he ſhall not 
have his age: And though that it is agreed in 32 Ed, 3. that he (hall 
have his age (In per que ſervitia) yet after his full age the Grante: 
ſhall diſftrain for all the arrerages due from the firit , ſo that the 
Attornment is no prejudice for, this Infant, and he is in the num- 
ber of thoſe which ſhall be compellable to Attorn : See 41 Ed, 3. age 
23. 26 Ed. 3.32. 32 Ed, 3. and 31 Ed. 3. Per que ſervitia, 9 Dd.z, 
38. 32 Ed. 3. Infant of the age of three years attorned, and good; 
and 3 E4. 3,42. Husband attorns, and that ſhall bind the Wife, 12 Ed, 
4, 4+ 18 H. 6. Attornment of an Infant is good to bind him, foy 
that it is a lawful AQ... 

Thirdly, The Attornment is a perfecting of that thing, of which 
the Law requires the finiſhing, that is, the Grant of the Signiory,which 
is not perfect, till the Tenant attorn ; and Foſter Juſtice ſaid, that 
fo it had been adjudged in this Court in the time of the Reign of Eli- 
zabeth, in which Judgement all the Juliices agreed with one voice, 
without any contradiction ; See 26 Ed. 3.62, 
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Paſch 9 Jacobi 161. inthe Common Bench. 


As yet Rowles agani? Maſon, ſee the beginning, Michaelmas 
8 Jacobi, 


Odridge Sexjeant of the King argued for the Plaintiff: he ſaith” 

that there are two Cuſtoms : Firti, That a Copy-holder for lite 

under a 100 1, may nominate his Succeſſor. ' Secondly, That ſuch 
Copy-holder after ſuch nomination may cut down all the Trecs 

growing upon his Copy-hold, and fell them : and he faith that it 

tath been adjudged, that the Cuſtom that Copy-holder for life may 

e]l the Trees growing upen his Copy-hold is void, between Popham 

and Hill, Hillary 45 Eliz. in this Cont ; (o if the firſt Cuſtom 

doth not make difference by the nomination: the ſecond is reſolved 

to be void, and it ſeems to him that the firſt Cuſtom doth not make 

difference 3 and to whe objection, that the hrſt Cuſtom hath been ad- 

judged to be good between. Bale and Crab : He faith that the Cuſtom 

adjudged, and this Cuſtom, as it is found differs in many points. Firlt, 

It was found that every Copy-holder tor lite ſolely ſeifed without 
Remainder z but here is ſole Tenant in Poſſethjon, and this may be 

where there is a Remainder, ſo that uncertainty in this makes the 

Cuſtom void, as in 6. E4, 3. Cuſtom that an Infant: at the age of 

diſcretion may alicn is void tor uncertainty 3 alſo in the Caſe here 

it is found, that the Copy-halder may name who ſhall be next Te- 

nant to the Lord, and doth not ſay to whom the nomination (half 

be made 3 but in the firſt Caſe the Cuſtom is feund to be, that the 
nomination ought to be to the Lord in- the preſence of two Copy- 

| holders : alſo in the. firſt it is found, that it they cannot agree of 
| the Fine, that the Homage ſhall afftſs- it: But in this Cuſtom here 
| found there is not any mention of that he.ought to {eek to be admit- 
ted, and doth not fay at what Court 3 the which ought to be ſhew- 
ed in certain, as it is reſolved in Pexniman's Calc, 5 Coke 84. where 

Cuſtom chat a Feoffment ought to be inrolled, is expreſſed, ſhall be 
| inrolled at the next Court 3 allo in the firſt Caſe to be found that aftcr 


the Fine is paid'or offered, he which is named ſhall be admittcd : 
and here is not any mention of that, ſo that he. concluded that this 
| is a new -Cuſtom, and not the fame Cuſtom which was in queſtion. 


between Bayle and Colepit, alſo it is found that the Trees were cut im+ 
mediately after nomination of a new Fenant, and before any admit- 
tance or. Fing paid for him 3 ſo that infomuch that the benetit was not 
3 cqual as well to the Lord as to the Tenant, as in 2 Ed. 4.28. and 
22 Ed. 4. 80. for plowing, and turning, upon the Land of another, for 
that the Cuſtom ſhall be void. + Andito the ſecond 'Cuitom' alſe- it 


{eecms- 


Rowles 4g4ini? Maſon. Part I, 


ſcems, that that is void and unreaſonable. Firſt, for that when a 
thing is gr 7 in the Cvitom, that is inconvenient, though that 
it be not miſchievous, yet the Cuſtom ſhall be void, as in 4 Aſiſa. 
ram 27. in Aſize brought againſt an Abbot, which pleads Cultom, 
that all the Houſes of the South- fide of the Street ſhall be deviſable,and 
he claims by force of a Deviſe made according to that Cuſtom , and 
adjudged that the Cuſtom is not good , for it is inconvenient that 
in oneelft ſame ancient Town, one Houſe ſhall be deviſable, and ano+ 
ther not 3 and upon that the Plea was amended : fo here, Cuſtom 
that a Copy- holder may ſell all the Trees is inconvenient ; for it 
doth not appear that this Cuſtom extended to any other but tg 
him : Secondly, this Cuſtom is againſt the Common-wealth , for 
every. Cultom ought to have prelervation and maintenance 3 and 
that (hall not be here, for when one Copy-holder hath fold all the 
Trees, the Succeſſor ſhall not have any Boots nor Fire, and fo by 
the ſame reaſon he may pull down the Houle : 'And fo this tends to 
deſiruction, and - reſts in the will of a man, if he will deſtroy or not, 
And this is inconvenient that ſuch power ſhall be given to one, 
which hath but an Eſtate for life, as in 14 E4. 3. Barr 277. Copy- 
holder pleads Canitom of a Mannor, that that Copy-holder which 
comes firſt after a windtal falPn, fhall have it, and reſolved to 
be void Cuſtom 3, for that it reſts in the will of a man, i he will 
tind that or not : Soin5 H.7. 9. Cuſtom that if one tind Bealtsdo- 
ing damage, that he may diltrain them, and have four pence for his 
damages and adjudged void Cuſtom 3 for the damages are uncer- 
tain, and for that it is no reaſon that the Fine ſhall be certain : and 
19 Eliz. Dyer 358. 46. Cuftom that all Deviſes and Leaſes granted 
tor more than {1x years are meerly void forthwith, is a void Cu- 
tiom, becauſe contrary to common reaſon, and the liberty of one 
which hath Fee-fimple. So 2 Hen. 4. 24. Cuſtom that the Tenants 
of the Mannor (hall not uſe their Common till! the Lord put in his 
Bealts, is void 3 tor it ſhould not depend on the will of the Lord : 
So inthe principal caſe the Lord cannot grant Copy-hold Eſiate in 
Revcrlion, tor it depends upon the Nomination of his Tenant, and for 
that the Cuſtom ſhall be void. 
Thirdly, The Copy»hokder hath preſcribed to do a thing which 
15 contrary to his Eſtate, and doth not cohere with the Eſtate, that 
is, that Leſſee tor life ſhall cur the Trees's for he hath but a ſpecial 
property in that, and not the abſolute property z- and it is like to 
a Calc in 1g Ed.3, Feoffment 68, and 19 Aſize 9g. where Comman» 
der of an Hoſpital preſcribes, that he and his Predeceſſors, which 
have had the ſame Office, have uſed to make Leaſes for lives,and in an 
Acion brought by the Prior, it was adjudged that the Cuſtom is 
void, and fo by conſcquence the Leaſe was void, for the my” 
ct 


oe” CD "MW rr Þ IS =o MAD ico 


ſt; 


Part, * Rowles 2g2inſi Maſon: 


- der hath no Eſtate to make it ; So in Forſe and Hemlizgs Caſe, 4 
Coke, and 3 Ed. 3 F. Dat. Cufiom that a married Wife may make 
a Will is void 3 tor it doth not (iand with the quality of her perſon; 
fo here it is not with the quality of the Eſtate, but it may be obje- 
Qed that it is a greater Eltatc, than an Eliatc for lite, for it is perpe- 
tual Free-hold : to that it may be anſwered in this Cale, it is no greater 
Eitate than for life 3 for the Copy+holder hath only made Nomi» 
nation, but he which was nominated was not admitted 4 ſo that the. 
Tenant hath no greater Eſtate, nor the Lord hath granted greater 
Eftate than for lite , but admit that he be Tenant tor lite , with a 
Remainder for lite to him, to whom the Nomination is made, yet 
he cannot do fuch an at and for that the cutting down of the 
Trees (hall be a forfeiture of his Eftate by Cuſtom, by which the E» 
ſiateis created, and Copy-hold Lands are not as other Lands, which 
if they were let for lifeat the common Law, the Tenant were diſpu- 
niſhable for Walte, till the Statute of Glowcefter z for id was the Fol- 
ly of the Leſſor to make a Leaſe to ſuch a perſon, which would make 
Waſte, and for that, as the benefit and priviledge of the Copy-holder 
remains, ſo the benefit of the Lord ſhall not be abridged, and fo he 
prayed Judgement for the Plainciff, 

Havghton Serjeant ſeemeth the contrary for the Defendent, and 
he agreed that Cuſtoms ought to be reaſonable z and it they-be ge- 
nerally inconvenient, they cannot be reaſonable : and to the firlt cx- 
ception, to prove that it is a new Cuſtom that is, that it is tound- 
that he is only Tenant in Pofſefſion, without faying , without Res» 
mainder, as it was in the firft Caſe 3 to that he thought if it were 
true, that the Copy-holder hath ſuch priviledge, that he might no- 
minate his Succeffor, it is not material, and to the leſſening of the 
Fine, that is found very certain ; for he that is nominated at the hilt, 
Kquires admittance 3 and if the Lord refuſe that he ſhall be admits 
ted for ſuch a Fine, that the Homage Aſſeſs, and fo it is found, and 
__ very certain, and the rather. tor that, that this is a ſpecial 
Verdi, 

Alſo he agreed as before, That Cuſtom ought to be reaſonable , 
and if it be generally inconvenient, though it be not miſchievous, yet 
It ſhall not be geod : and to the Caſe of 40 Aſſiſ. 37. Cuſtom to De- 
vile the Tenements on the South-ſide of the Street, is not good, for. 
that, that Cuſtorn cannot be in one particular place certain 3 and alſo 
he agreed the Caſe of Windfal, for that tended to. charge the Lord, 
$ Eliz, Dyer 299. 57,58. Cuſtom to have Herriot the belt Bealt, and 
# that be put out of the way before (ciſure, then the Lord may ſciſe 
and take the Beaſt of any other mans there ariſing and lying down, 
ty his own proper uſe, and the Cuſtom, held, yoid and:unjealonabte ; 
W.the Cuſtom in.20 H,7.. to have ſo wnch for every Pound-bieach.. 
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ſcems, that that is void and unreaſonable. Firſt, for that when a 
thing is alledged in the Cvitom, that is inconvenient, though that 
it be not miſchievous, yet the Cuſtom ſhall be void, as in 4 Aſfſc. 
ram 27. in Aſize brought againſt an Abbot, which pleads Cultom, 
that all the Houſes of the South- fide of the Street ſhall be deviſable,and 
he claims by torce of a Deviſe made according to that Cuſtom , and 
adjudged that the Cuſtom is not good , for it is inconvenient that 
in one4elt ſame ancient Town, one Houſe ſhall be deviſable, and ano+ 
ther not 3 and upon that the Plea was amended : fo here, Cuſtom 
that a Copy- holder may {ell all the Trees is inconvenient ; for jt 
doth not appear that this Cuſtom extended to any other but tg 
him: Sccondly, this Cuſtom is againſt the Common-wealth , for 
every Cuttom ought to have prelervation and maintenance ; and 
that (hall not be here, for when one Copy-holder hath fold all the 

Trees, the Succeſſor ſhall not have any Boots nor Fire, and fo by 

the ſame reaſon he may pull down the Houſe : 'And ſothis tends to 

deſtruction, and reſts in the will of a man, if he will deſtroy or not, 

And this is inconvenient that ſuch power ſhall be given to one, 

which hath but an Eſtate for life, as in 14 E4. 3. Barr 277. Copy- 

holder pleads Cnitom of a Mannor, that that Copy-holder- which 

comes firſt after a windtal falt*n, fhall have it, and reſolved to 

be void Cuſiom 3 for that it reſts in the will of a man, it he will 

tind that or not : Soin5 H.7., 9. Cuſtom that if one tind Bealisdo- 

ing damage, that he may diltrain them, and have four pence for his 
damages and adjudged void Cuſtom 3 for the damages are uncer- 
tain, and for that it is no reaſon that the Fine ſhall be certain : and 
i9 Eliz. Dyer 358. 46. Cuttom that all Deviſcs and Leaſes granted 
tor more than {1x years are ameerly void forthwith, is a void Cu- 
tiom, becauſe contrary to common reaſon, and the liberty of one 
which hath Fee-fimple. So 2 Hem. 4. 24. Cuſtom that the Tenants 
of the Mannor (hall not uſe their Common till the Lord put in his 
Bealts, is void 3 tor it ſhould not depend on the will of the Lord : 
So inthe principal calc the Lord cannot grant Copy-hold Efſiate in 
Revcrlion, tor it depends upon the Nomination of his Tenant, and for 
that the Cuſtom ſhall be void. 

Thirdly, The Copy-hokder hath preſcribed to do a thing which 

15 contrary to his Eſtate, and doth not cohere with the Eftate, that 
is, that Leſſee for life ſhall cur the Trees's for he hath but a ſpecial 
property in that, and not the abſolute property ; and it is like to 
a Cale in 19 Ed, 3, Feoffment 68, and 19 Aſize 9. where Comman» 
der of an Hoſpital preſcribes, that he and his Predeceſſors, which 
have had the ſame Office, have uſed to make Leaſes for lives,and in an 
Action brought by the Prior, it was adjudged that the Cuſtom is 
void, and fo by canſcquence the Leaſe was void, for the Com 5 
cr 
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- der hathno Eſtate to make it : So in Forſe and Hemlizgs Caſe, 4 
Coke, and 3 Ed. 3 F. Dat. Cufiom that a married Wite may make 
aWill is void 3 tor it doth not (iand with the quality of her perſon; 
fo here it is not with the quality of -the Eſtate, but it may be obje- 
Qed that it is a greater Eltatc, than an Eliatc for lite, for it is perpe- 
tual Free-hold : to that it may be anſwered in this Caſe, it is no greatcr 
Ettate than for life 3 for the Copy+holder hath only made Nomi» 
nation, but he which was nominated was not admitted 4 ſo that the. 
Tenant hath no greater Eſtate, nor the Lord hath granted greater 
Eftate than for lite , but admit that he be Tenant tor lite , with a 
Remainder for lite to him, to whom the Nomination is made, yet 
he cannot do ſuch an at and for that the cutting down of the 
Trees ſhall be a forfeiture of his Eftate by Cuſtom, by which the E. 
liateis created, and Copy-hold Lands are not as other Lands, which 
if they were let for life at the common Law, the Tenant were diſpu- 
niſhable for Walte, till the Statute of Glouceſter z for id was the Fol- 
ly of the Leſſor to make a Leaſe to ſuch a perſon, which would make 
Wakte, and for that, as the benefit and priviledge of the Copy-holder 
remains, ſo the benefit of the Lord ſhall not be abridged, and fo he 
prayed Judgement for the Plainciff, 

Havghton Serjeant ſeemeth the contrary for the Defendent, and 
he agreed that Cuſtoms ought to be reaſonable 3 and if they. be ge- 
nerally inconvenient, they cannot be reaſonable : and to the hrlt cx- 
ception, to prove that it is a new Cuſtom; that is, that it is found 
that he is only Tenant in Pofſeſhon, without faying , without Re» 
mainder, as it was in the firft Caſez to that he thought if ic were 
true, that the Copy-holder hath ſuch priviledge, that he might no- 
minate his Succeffor, it is not material, and to the leſſening of the 
Fine, that is found very certain 3 for he that is nominated at the firſt, 
Kquires admittance 3 and if the Lord refuſe that he (hall be admite 
ted for ſuch a Fine, that the Homage Afeſs,-and {o it is found, and 
_ very certain, and the rather. for that, that this is a ſpecial 
Verdi, 

Alſo he agreed as before, That Cuſtom ought to be reaſonable , 
and if it be generally inconvenient, though it be not miſchievous, yet 
it ſhall not be geod : and to the Caſe of 40 Afiſ. 37; Cuſtom to De- 
vile the Tenements on the South-ſide of the Street, is not good, for. 
that, that Cuſtorn cannot be in one particular place certain 3 and alſo 
he agreed the Caſe of Windfal, for that tended to charge the Lord, 
3 Eliz, Dyer 299.57,58. Cuſtom to have Herriot the belt Beaſt, and 
# that be put out of the way before ſciſure, then the Lord may ſciſe 
and take the Beaſt of any other mans there ariſing, and lying down, 
tv his own proper uſe, and the Cuſtom. held, yoid and-unjeatonabte ; 
W.the Cuſtom. in-20 H.7.. to have ſo wnch for every Pound-bieach. . 
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is void ; but this Cuſtom is meerly [between the'Lord and Tenant, 


and the Cuſtom hath made that diſcendable Inheritance ; and' alſy 
may have reaſonable beginning, and the Lord hath benefit for that; 
that is, his Fine for the admittance of him which is nominate : 
and cuſtom hath created other Eſtates, as grant to him and his, js 
good by the Cuftom : and ſo the Caſes 'of 21 Ed. 4. and 22 E4, ,, 
beforecited 3 for the turning of Plough upon the Land of his Neigh. 


\ bour : So the Cuſtom, if the Lord teed the Beaſts of his Tenant 


that he may Fold them 3 and ſo he concluded, that the hit Caftom 
to make Nomination is good 3 and to the ſecond Cultom, he agreed 
that bare Copy-holder for life , could not preſcribe to cut and («1 
all the Trees, no more than Cuſtom that Tenant tor life may deviſe, 
as 35 H.6. But here the Tenant hath | perpetuity in his Eſtate, and 
may nominate his Succeſſor, and as well as the comnion Law allow 
Tenant after poſhbility of Iſſue extinct to make Waltc , {o may Cy. 
ftom allow Tenant for" life with ſuch Nomination, powcr to cut and 
ſell the Trees : Alſo he intended, admitting the Cuſtom not good, 
that yet the Copy-holder hath not forfeited his Eftate, tor the Trees 
and the Mannor are granted by ſeveral Grants; and for that, though 
that they are by one (elf ſame Deed, yet by that the Trees are.ſevered 
from the Mannor, and the Trees are the cauſe of the forteiture, and 
they are no parcel of the Mannor, as in 31 Ed. 3. Aſif. 441. by (le 
of a Caſtle the ſervices are extinct, 

So here the forfciture cannot accrue to the Mannor, when that 
cometh by reaſon of Trees, which are ſevered by xcaſon of ſeveral 
Grants 3 and though that the Grant fhall be taken more ſirong 
againſt him which made it 3 as it a man in the Premiſſes give Fee- 
fimple, to have in Tail, the Eftate-Tail ſhall be precedent, and the 
Fee-irmple depending upon that 3 ſv if a man have the next avoidance 
of 2 Church, and the Church becomes void, and after he purchaſe the 
Advowſon, yet the Preſentation remains as it was before, for that 
is the beſt thing, and ſo it is reſo}ved in Herlackenden's Caſe, 4 Cote 
63. b. That if a man makes a Leaſe for years of Land, except the 
Trees, and after grants the Trees to the Leſſce , that the Tres 
are not re-united to the Land; and ſo he concluded that it ſhall be 
no forfeiture, and prayed judgement for the Detendent : and this 
Caſe was argued again, Michaelmas g Facobi, by Shirley tor the 
Plaintiff, that the firſt Cuſtom was void, inſomuch that he claimed 
to do a greater thing than his Eſtate would warrant ; as in 35 H.6. 
Cuſtom that if one pawn the Goods of another , that he which 
hath them pawned, may keep them whoſe foever they were, 1s not 
good, as Cuſtom that the Tenant in Tail may Deviſe, is void for 
his Eſtate will not warrant it, and iris prejudice to the Tenant in Re- 


verſion ; So Cuſtom that Copy-holder? ſhall lave Commons - 
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mother Cuſtom, that none ſhall put in his Beaſts tif the Lord put 
in his, 2 H. 4. 24+ Alſo there is no Fine limited to be tendred by 
the Tenant, or to be demanded by t!1e Lord : And ifa Copy-holder 
refuſe to pay his Fine it is a forfeiturez and if the Cuſtom do not 
provide for the Fine of the Lord, as tor the Copy-holder, the Cn- 
ſom ſhall be void : Alſo here cannot be admittance, for Littleton 
faith; that the ſole means to transfer Copy-hold is by Surrender, And 
here if the Cuſtom ſhould be good, the Copy-hold ſhould be tranſ- 
terred by Nomination only, and fo the Lord ſhould be defeated of 
his Fine 3 and it ſeems alſo that the ſecond Cuſtom is void, for it is 


contrary tothe Eſtate of a Copyeholder, to fell all the Trees, but 


he agreed that he might have Eſtovers for Houſeboot and Hedge- 
boot, as it was adjudged in Swayne and Beeket's Caſe, and he cited 
the 19 Aſiſ. where a Commoner made a Leaſe for life, and void 3 for 
that, that the Eſtate would not ſupport it, 9 H. 6.56. and 11 H.6,40. 
Preſcription to ſell Eſtovers is void 3 for Eſtovers are appropriate to 
a Houle: And alſo it was adjudged in this Court between Poltock, 
and Powel, that a Copy-holder for life cannot preſcribe to (ell the 
Trees ; for it is contrary to his Eſtate, as if a Cuſtom be, that if a 
Feoffor dic his Heir within age, that he (hall bein Ward, as $ H.6. 
And he thought that the Nomination was no alteration 3 for he to 
whom the Nomination is made , hath only an Eſtate for life, when 
the Nomination is made, and that doth not warrant the ſale of the 
Trees: And to the third it ſeems, that the Lord of the Mannor 
bargain and ſells the Trees, and after lets the Mannor to the Bar- 
gainee for years, and then Copy-holder makes Waſte, he thought 
that the Trees were not ſevercd from the Mannor, as in 33 H.$. 48. 
Dyer 2. If a man bargain and fell a Mannor, and after in the 
ſame Deed makes a bargain and ſale of an Advowſan Appendent, 
this remains Appendent : So if a man bargain and fell a Mannor, 
and alſo the Trees do not paſs till Livery be made of the Mannor, 
So if Leſſee for years, gives and grants the Land, and makes a Let- 
ter of Attorney to make Livery, the Term paſſes without Livery, 
and then it is a Forfeiture : And here the Leſſee ſhall have the 
benefit of Shade and Burrough , and the Trees themſelves during 
the Term, as parcel of the Land; and when the Copy-holder 
hath done more than his Eſtate will warrant, this is a forteiturre , 
and the Leſſee (hall take the advantage of it, and ſohe prayed Judge- 
ment for the Plaintift : Harris for the Defendent that the Cuſtoms 
are good 3 but admitting that ſo, yet the Plaintiff ſhall not take 
advantage of it, and he argued that Cuſtom ought to have two 
properties: firſt, reaſonable 3 ſecondly, ought to have time to make 
that perfect, and then ſhall be good, as it appears by the Examples of 
Littleton, f. 37. of Burrough EngliſÞ and Gavel-kind, and cuſtom 
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may be againſt common Right,but not againſt common Reafon,which 
is the common Law, $ E. 4. 18. 14 Ed. 3.4. And he intended here 
that the ſecond Cuſtom is good, if the firſt be good, for then it is per. 
petual Free-hold, and Copy-hold Eftate of Inheritance, is but an E. 
flate at will at the comnton Law, and yet ſuch Copy-holder may dif. 
poſe the Trecs, as well as Cuſtom may create the Eftate, as well may 
it give ſuch priviledge, as Cuſtom may warrant the taking of Tot 
for paſſing over the ſoil of another, 23 Aſſiſe 58. And ſo Cuſtom 
to have the Foldage of the Beaſts which feeds upon his Soil is good, 
but Cultom for paying the Goods of another is not good z for thereis 
not any recompence, but fiſhing in the Sea, and to dig the Soil ad. 
joyning for landing of his Nets is good, for this is for the publick 
good, 8 Ed. 4. 23. So the Cuſtom tor turning upon head-land of a. 
nother is good, and is for the preſervation of Tilling, and alſo is be. 
tween Lord and Tenant , and ſhall beintended to have a rcafonable 
beginning for conſideration, &c. that this continues, for he hath 
Fines and other Services and yct 3 Eliz.199. Dyer, it the Lord claim 
Herriot of his Tenant, and if it be Efloined, allcdge Cultom, that 
he may take the Bcaſis that he found upon the Land in Withernam; 
and this was adjudged unreaſonable Culiom : So 20 H.7.13. Cuſtom 
to have three ſhillings of a ſtranger for pound- breach is void, but of 
a Tenant is otherwiſe, for it ſhall be intended to be a lawtul begins 
ning, 11 H.7.40. $0 here the beginning ſhall be intended to be lawful, 
and tor valuable conſideration, and for this it ſhall be good: and to 
the ſecond Cultom it follows by conſequence to be a good Cuſtom; 
it the tirſt ſhould be good, and then to the third he agrced-that Co- 
py- holder cannot make Waſtcz and if he do, it ſhall be a forteiture 
of his Eſtate, as it is aid by Hall, 9 H. 4. Vaſte 59, but this oughttobe 
tuch Waſte that is prejudicial to the Inheritance, as it is agrced in Her- 
lackenden's Caſe, 4 Coke, where it is agreed that the Bargaince hath 
ſeveral Intereſts in the Land, and in the Trces, and by the Writings, 
by the making of. the Leaſe of the Mannor, they axe not re-united and 
anrexcd to the Free-hold again, and then the cutting and (clling is 
no prejudice to him in Reverſion, and ſo no Walte to make torkciture, 
avd (o heconcluded and prayed Judgement for the Detendent, and 6 
adjourned : See the, beginning, fol 
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As yet DoGor Huſley's Caſe : See Hillary 8 Jacobi. 


N the Writ of Raviſhment of Ward, between Fraxcis Moor Eſquire 
Plaintiff, againſt Door Huſſey and Katherine his Wife, Kobert 
IWVakeman Clerk, and many other Defendents: Dodridge the Kings Ser- 
jeant argued for the Detendent Doctor Huſſey, that a married Wife is 
not within the Statute of Weſtminſter 2, chapter 35. By which the 
Writ of Raviſhment of Ward is given, that which before the Sta» 
tute was only Treſpals, is by the Statute altered in manner and form 
of proceedings, and in penalty of Judgement 3 and he thought that 
this Writ being formed upon the Statute, doth not extend to a mar- 
ried Wife z for by the Statute, if the Defendent cannot ſatisfic for the 
marriage he mult abjure the Realm, or ſhall have perpetual Impri- 
ſonment, which goes near to every man next unto his lite, the love 
of his Country and Liberty, and thoſe the makers of the Statute did 
not intend againſt a niarried Wite, and he grounded his argument ups 
on theſe words of the Statute, by which it appears, that the makers of 
the Statute, did not intend any perſon which had no propricty in any 
Goods, nor power to make fſatisfaQion. 

For firſt the Statute provides, that if he be able to make ſatisfacti- 
on, that then he ſhould fſatishe, it not that then he ſhould abjure the 
Realm, by which it appears that the Statute intends thoſe that have 
property, and by polhbility may ſatisfie, but a woman cannot, for her 
marriage is a gift of all her goods perſonal to her Husband : See for 
that Fox and Girtbroocke*s Caſe Commentaries. 

Secondly, the Statute provides new form of proceedings, for if the 
Ward, or any of the parties by hanging the Writ, the Writ (hall not a- 
batez but it ſhall be revived by Refummons, by or againſt the Exe- 
cutors of him that is dead 3 by this it appears that he which hath no 
power to make Executors, ſhall not be intended to be within the Sta- 
tute, and a married Wife cannot make a Will, and by conſequence can- 
not make Executors; See Coke 6, @, Forſe and Hemblin's Caſe, 3 Ed.3. 
Deviſe 13. 4 H.6.6, and if the Executors have no Aſſets, then the 

Statute gives remedy againlt the Heir. 

Thirdly, the Statute intends to give Action againſt him which 
may have poſſeſſion of the Ward, the which a martied Wife cannot 
have, for her poſſefſion is to the uſe of her Husband, and by the 
words of . the Statute, he againſt whom the Adtion is given, ought to 
be made- Fidei poſſeſſor , and to the objeQion, that though that the 
Wite married cannot by any poſhbility have. ſufficient to make ſatif- 
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faction according to the intent of the Statute, yet if the Hughand 
hath ſufficient , he (ball anſwer for his Wile ,:as in 48 Ed. 3. 26 
and 17 H.6, A married Wife ſhall be attached by the Goods of the 
Husband : he faith that there the reaſon is, that the Wife is anſwerz 
ble by the Husband. but this is only to make him appear, but hex. 
gainlt whom the Action is given, by this Statute ought to have Pr0- 
perty 3 and in ſuch Caſes a married Wife (hall not be puniſhed, as ig 
the ſame Parliament Weſtminſter 2. chaptcr 25. is proved, that if x 
Diſſeiſor fail of Record: that he ſhall be impriſoned, in Aſiſe; for 
this is the ſpeedy remedy 3 but if a married Wife pleads a Record 
and fails of that to the Jury, (he ſhall not be impriſoned, though 
that the Afſſhiſe was brought againli the Husband and the Wiſe, or+ 
gainſi the Husband, and the Wie is received : See 1+ 3 Aff. 1. 44 Af, 
3. 17 Aſ. 19. 11 H.4. . 

' Alſo the. Statute of Comuntiim Feoffatis, fol. 9g. which was made 
in the time of the faid King Ed. 3. in which time the Statute of 
Weſtminſter 2. was made,and is contemporary with the ſame Statute, 
by which it is provided , that it any plead Joyntenancy, which is 
found againſt him in the Afiſe, that he ſhall be impriſoned by the 
ſpace of a year, and 16 Aſiſe 8. Husband plcads Joyntenancy with 
his Wife, and maintains the Exception which is found again 
them, and reſolved that the Wife ſhould not be impriſoned by this 
Statute, 21 Aſiſe 28. 31 Aſſſe a. accordingly z and he ſaid there ws 
not any Precedent nor Book of Record, by which it appears thats 
Writ of Raviſhment of Ward, was maintained againlt a married 
Wife, for Raviſhment after the Coverture , but for Raviſhment be- 
fore the Coverture : See 6 and 8 Ed. 3. and to the Objection thatthe 
Plaintiff hath cleRion, if he will have the ſufficiency come in queſtion, 
may but admit the Defendents to be ſufficient, and then the impr# 
fonment, nor the abjuration ſhall not be inflicted, as it feems tobe 
fome opinion, 8 Ed, 3. 52. and to that he faith, that the admittance 
of the parties cannot alter the Law ; for if it were not the intent of 
the makers of the Statute, that this ſhould extend ro the. Wite, the ad- 
mittance of the partics will not make that extend over the proviſion 
of that z alſo it ſeems to him that the VerdiE is not perfect; for that 
it is not found by whom the Ward was marricd, but only that he 
appeared marricd; and it ought to be without the conſent of the 
Plaintiff, and for that it might be, that he was marricd by. the Plain» 
tiff, and then there is no cauſe of Action, nor to have the yalue of the 
marriage, and it appears by 22 R. 2. Damages 130, that they ought 
to enquire by whom he-is married, and. alſo the value of the marr 
age3 and if it doth not- appear whether he be married or not, then 
the Verdict ſhall be. conditional, and Judgement alſo, and all the 
Preccdents arc, he appears rmarricd without the afſcnt of the m_ 


ads Lk _ an & 6 4 


Part H. | DeaGor Huſſey? Cafes. 
and ſo he concluded; and prayed that.the'Judgetnent might ſtand : 


J3 


Herris Serjcant for the Plaintiff prays Judgement , and he ſuppoſed Harris. 


that it is in the choice of the Plaintiff what Judgemept he would 
have; for he ought to have Damages, and the valne of the mar- 
xiage, and it remains in the diſcretion of the Plaintiff, what Judge» 
ment he will have (that is) upon the Stature, tor to have the cor» 
poral punithment, cr allow the Detendents to be ſufficient, and fo 
to have Judgement tor the Damages, and the value of the Marriage, 
without any impriſoment or Abyuration : as in 29 F4. 3. 24. and 
$ E4, 3.52. where the queſtion was demanded of the Plaintiff: and 
in 22 Rich, 2. Damages 130. Hankford demanded the queſtion, if 
the Jury ought to enquire it the Deſendents were ſufficient or not z 
and it was xeſolved that they need not: And in 34 H.$. Trinity, 
Rot, 347- there is a Precedent accordingly, where the Husband and 
the Wite were found guilty 3 and the-Action was founded upon the 
Statute, and Captias awarded againſt them both, and to the failing of 
the Record,it is rcaſon that the Wite ſhould not be impriſoned for the 
Pleas are the Pleas of the Husband and his Ads : and in the11 Hl. 4. 
51. and 21 Aſſiſ. 4. in Allhiſe the Wife was received, and voucketh 
a Record, and failed, and no Judgement upon that againſt the Huſ- 
band, and the Wite was impriſoned 3 and fo upon Allegation of 
Joyntenancy, the Wite was imprifoned'; and fb he concluded, and 
prayed Judgement for the Plaintiff : And at another day the Caſe 
was argued again by Montagze the Kings Serjcant for the Defendent , 


that a married Wite was got within the Statute of Weſtminfler 2, chap, Montagze. 


35. And he ſaid, that the true courſe for underſtanding the Statute, is 
to confider three things : 

Firſt, the common Law before the making of that Statute, 

Secondly, the miſchict that the Statute interided to remedy. 

Thirdly, againſt what perſons the Statute intended to remedy ſuch 
milchicts: And to the firſt he intended that at the common Law. 
before the making of the Statute , the Remedy for Raviſhment of 
Ward, was-an Action of Treſpaſs, as it appears by Fitz. Na. Brev., 
And then it was queſtioned, if the Plaintiff ſhould recover the Body 
without Damages, or Damages only without the Body : Sce 9 Ef, 
4. 48 Ed. 3.20, 27 H. 6. And then here no greater puniſh- 
ment, nor other remedy for the taking of the Ward, than of other 
goods ; and for the remedy of that, the Statute of Weſtminfer 2. 
chap. 35- was made,by which it is provided; that if the Raviſher rc- 
fioxe the Ward unmarried, then the Plaintiff ſhall recover only Da- 
mages for. the Raviſhment, and not the value of the Ward : But if 
the Ward be marricd, then the Guardian ſhall recover the value of 
the marriage 3. and if he ſhall not fatisfe, then he (hall abjure the 
Kingdom, or: have perpetual impriſonment, and the puniſhments 


inflictcd. 
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infliged by the Statute , being ſo penal; Then the perſons which 


are within the Statute are conſiderable; tor in all penal Laws, the 
perſons and the penalties axe the things to be conſidered 3 and to the 
perſons this Statute ſaith, that one for anothers fault is not to be pys 
niſhed : and he faith, this is referred to Damages, as well as to Imprj. 
ſonment, and it is not a loſt Caſe, and the Plaintiff without remedy, 
tor Action of Treſpaſs lies againſt the Husband at the common Law; 
tor, tor all Treſpaſlcs at the common Law done by a married Wife, 
the Husband ſhall be puniſhed by payment of the Damages and Coſts 
which are recovercd ; See 14 H.8. and 9g Ed. 4. But to the Statutes 
which arc penal and inflict corporal puniſhment there otherwiſe; 
and as the Statute of 23 Eliz. made againſt Recuſants tor not re. 
ſorting to Church, (ſhould forfeit twenty pounds. for -every month; 
and reſolved that this ſhall extend to a married Wite, and tor that 
the Husband (hall be liable to Action : But by the third of Jacobi, 
there is f{pccial provilion, that the Woman ſhall not be ſubjc to 
twenty pounds a month, but other puniſhment provided for her; 
and he ſuppoſed that where a Statute gives Impriſonment and Da» 
mages, ard a married Witc offends the Statute, (he ſhall. be impri- 
ſ{oned 3; but the Husband (hall pay che Damages, as in$8 H,8, 18, 
upon the Statute of Weſtminſter, a Woman was impriſoned tor falſe 
appcal, for the dcath of her Husband, who was brought into the 
Court and living: And in the 11 H. 4. 54. it is marvel that the 
Statute of JYVeſtminſter 2, gives the Action to the Heir, infomuch 
that Interelt appears to the Executor:; And tor this Hil! ſaith, That 
the Statute was not made by thoſe which were $killed in the Law, 
but he ſpake ill, ſaith the Reporter : Alſo the words of the Statute, 
it the Raviſher cannot ſatishe , he ſhall abjure the Realm, or have 
perpctual impriſonment , and the Wite cannot by any potlibilicy, 
make ſatisfaction, for (he cannot have any Goods 3 fo as the Caſe 
is, the Statute would make ' perpetual ſeparation , either by ab- 
juration or perpetual impriſonment, it this ſhall extend to a mar- 
ricd Wife; as in6 H,7, was the queſtion, whether a marricd Witc 
ſhall be Attached for that, aid ſhe had no Goods, as it is 48 Ed. 3. 
2. the Sheriff returns ( Nihil ) againſt a monk, for that that he 
had no Goods, for all his Goods are the Goods of the Abbot, and 
it is impollible that a married Wife ſhould have any Goods , and 
the Law doth not compel'to impoſhible things : See 3 Ed. 4. 4 H. 
6. Allo the Statute ſaith, That if the Raviſher dye, hanging the 
Writ, let the Law procced againſt his Executors by reſummons, and 
a married Woman cannot make-Executors and to the like Caſes, he 
thought that a married Wife was not within the Statute of Offen- 
ders in Parks, and this gives the (ame puniſhment that the Statute 
gives, as it is rcſolycd:, 13 4fiſc So it a married Wife fail of _ 
Recor 
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Record in Affiſe, the ſhall not- be imprifoned, and the Husband is 
joyncd only for: conformity, and for no other caule : and to the Pre- 
cedent of 34 H.5. which hath been cited here againſt the Husband 
and Wife, and Judgement by detault againſt both : and upon this, 
Capiatur is awarded againſt them both but this is only for the im- 
priſonment, bat not for the Damages 3 and alſo this Caſe differs from 
that, for here the Husband is found not guilty : Alſo it ſeems that 
the Book of Entries, 366. 15. lies againſt Husband and Wite, and 
there they both plead 3 but it the Wite only be condemned, the Huſ- 
band (hall not pay the Damages recovered againſt her, 44 Ed, 3.25, 
25 a Leaſe is made to the Husband and Wite, the Husband makes 
Waſte, and an Action of Walte is brought againſt them both, and 
the Husband dyes, and the Writ abates, for the wrong dics with him, 
and the Wife ſhall not be puniſhed 3 and fo prayed that the Judgement 
might tay, and Doctor Huſſey not puniſhed. 


7 


Hwtton Serjeant for the Plaintiff praycd that the Judgement might Hutton, - 


be entred 3 arid firſt he conſidered the common Law, and after that 
the Stature, and at the common Law he agreed that a Treſpaſs lics 
againlt the Husband and the Wife, for Raviſhment made by th@wite; 
and in this he ſhould recover Damages againſt the Husband and the 
Wife 3 and the Husband ſhall be charged with the Damages, though 
it be but for words procceding from her Tongue, or any other Trel- 
paſs; and if the Husband make dcfault, his body (hall be impriſoned, 
fo that it appears that thexe was remedy at the common Law by A» 
Gion of Trelſpats, and chat the Husband was fubject to that, then 
by conſequence it was intended that all pcrfons which -were charge- 
able by the common Law ſhalt be chargeable: by the Statute, and 
by the Action which is formed upon that, and by the common Law 
the Husband was chargeable, and by conſequence ſhall be charge- 
able by the Statute; and he intends that there would be diffexence 
between actual wrongs. and others which are come by omillion, and 
it the Wife be the perfon which did the wrong , then ſhe (hall be 
paniſhcd as well by Statute, as ſhe was before by the common Law, 


alſo (he ſhall be outlawed, and it hath been agreed that Raviſhment 


of Ward (hall be maintainablc agaiuſt the Hus band and the Wite, it 
they both arc Raviſhers, and alſo it the VVite be Raviſher before mar- 
riage, and atter takes a Husband, the Husband ſhall be charged with 
the Damages, and his Body (half Þe impriſoned, and by conlequence 
(ha]l be abjured z a'ſo the may make an Executor by the con- 
lent of hex Husband, but admitting that the could not; then the 
remedy is. given agatalt the Hcir , and (he (hall be within this Sta* 
tute as well as other Statutcs made in.the-time of the faid King, as 
the Statute of -Wefhminten 1. 37. and ſhall, be @ Difſciſos| with torce, 
nd (hall be umpritondd, whether the. Hugband: joyn with, hes ox wor, 
as 
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as it is adjudged 16 Aſſiſe 7, for all Statutes which provide ſor aQu- 
al wrong, a married VVite ſhall be intended within them, as itis 
9 H. 4.6. But the pleading of Joyntenancy, therethe Plea is the a& 
of the Husband , and fo failing of Record, upon the Statute of 


34 Ed. 3. asitis 16 Aſſes. tor the Husband propounds the excep. 


tion 3 -but it the VVite propounds the exception, then ſhe ſhall be 
within the Statute, and ſhall be impriſoned, 21 Afſfiſe : So if a mar. 
ried V Vite make actual Difſeifin with force ſhe ſhall be impriſoned, g 
H.4.7.h. $ Ed.3.52.22 Ed. 2. Damages 29.27 H,6. Ward 118, Apd 
ſo the Precedent, Trinity 33 H. 8. Rot. 347. ina Caſe between Thomy 
Earl of Ratland againtt Lawrence Savage, and his VVite in Raviſh- 
ment of VVard, at the N:fi prius the Defendents make default ; and 
the Judgement was, that the Husband and VVite ſhould be taken, 
and upon that inferred, that the Husband ſhould be ſubje& and 
charged with the Damages and ſoit is taken upon the Statute of 35 
Eliz. that the Husband (hall be charged with the Debt for the Re. 
culancy of the VVite, and ſhall be impriſoned for the not payment of 
it, as to the Verdict it ſeems that this is good, and it ſhall be in. 
rendeSthe VVard was married by the Dcefendents, as in 33 E4. 3. Ver. 
dit 48. it is found by Verdid, that Mlier enters, and reſolved that 
this thall be intended in the life of the Baſtard, or otherwiſe it is no- 
thing worth z and in Fulwood's Cale 4 Coke, the Jury found that the 
Defendent acknowledged himſclt to be bound, and that (hall be ins 
tended according to the Statuteof 23 H. 8. and ſohere though that 
it be not found, that the VVard was married by theſe Detcndents, 
yet it (hall be (o intended, notwithſtanding that nothing is found, 
but only that he appearcd married, and fo he concluded and prayed 
Judgement for the Plaintiff, This Caſe was (ſolemnly argued this 
Term by all the Jultices, that is, Coke and Walmeſly, Warburton and 
Foſter, and upon their folemn arguments, Coke and Walmeſley were of 
opinion that a married VVite is not within the Statute, and Warkur- 
ton and Foſter were of the contrary opinion, and ſo by reaſon of thiir 
contrariety in opinion, the Judgement was (taid. 


Trinity 9 Jacobi 1611. in the Common Bench. 


Burnham'againſt Bayne. 


He Caſe was : A manſeifed of divers Lands, the half of them 
were extended by Elegit , and before Execution was had # 
eainſt him, a new Elegit Awarded, and if all the half which remains, 
or but the half of that which. was the fourth part of all ſhould bc 
extended was the-queſtion: And it was agrecd by all the Juſtices,that 


but 


A <tc a as - 


B jb 


Part]. Trobervil agei»#7 Brent. * ” 


bat the half of that which remains, and not the half of all, which 
ke had at the time of the Judgement : But the half of that, which 
he had at the time of the Elegit: And if all which remains be ex- 
tended, the Extent ſhall be void by all the Juſtices: See 10 EA. 2, 
Execution 137. 16 E. 2, Execution 118, And here the principal 
Caſe was 3 A man hath a Rent of forty pound, reſerved upon a Leaſe 
for years, and two Judgements in Debt were had againſt him at the 
Suit of Sir Thomas Cambel, and three Judgements at the Suit of the 
Plaintiff; the half was firſt extended by Elegit, upon the firſt Judge» 
ment had, at the Suit of Sir Thomas Cambel, and after upon the 
Judgement had at his Suit , the half of the reſidue was extended, 
and after upon the Judgement at the Suit of the Plaintiff all the re» 
fidue was extended, and all the Juſtices agreed that the Extent was 
yoid for they ought to extend but the half of that which remains 3 
and that was but the fourth part, 


Trinity 9 Jacobi, 1611. in the Common Bench. 


Trobervil againſt Brent, 


7 Caſe was: A man makes a Leaſe for years rendring Rent, Surrender 
and after grants the Reverſion for life ; to which Grant the Leſ- Jer Statute 
ſee for years attorns, the Grantce acknowledgeth a Statute, and after ledged. 
ſurrenders his Eſtate 3 the Conuſce extends the Statute, and diftrains 

for rhe Rent, and in the Replevix avows for the cauſe aforcſaid, and 

adjudged that the Avowry was good. 

Agreed that Creditor may ſue the Executors, and the Heir of (xo, 
the Debtor alſo ; but he ſhall have but one Execution with fatisfa- ftheHeir. 
ion : Sce the Statute of 23 H. 8. for ſuch courſe in the Exche- 
quer. 

Note, that no Court of Equity may examine any matter of Equi- Court of k- 
ty after Judgement, which was precedent the Judgement : See the 7+ 
Statute of 4 H. 4. chap.23. 


Trinity 9 Jacobi 1611. in the Cotmmon Bench. 


Hamond agairft Jethro. 


"THe Caſe was this: Edward Hamond was Plaintiff in Debt upon a nebt upon 8 

** Bill againſt William Jethro, and the Bill was made in this man- Bill 

ver, Memorandant, that I Wiliam Fethro do owe: and am indebted 
St unto 


Harris, 


Shirley- 


uato” Edward. Eamonil in; the G12 bi 65: -poand, for the Payment 
whereof, I bind my (elf, &c.. 1m. withebs, and after the (in wit- 
nels.) it- was thus. ſubſcribed, Memereudurn , that the ſaid Wiliges 
Fethro be got compelied to pay the faid 'ten pound, until he re. 
covers thirty pound upon an Obligation againſt' AH. B. &c. And in the 
Count was no mention made of this ſubſcription 3 but. this appears 
when the Defcadent- prays, hearing of the Bill, the which was then 
entred verbatim of Record, and upon that the Detendent demurted 
io Law. Harris Serjcavt for the Plaintiff agreed, that it it had been 
in the body of the Bill, it ought-to have been contained in the Count 
to enable the Plaintiff to his Action 3 but that which is after (in wit. 
neſs) is no parcel of the Bill, and for that it need not to We con» 
tained in the Count, 9 'H. 6.15, 16. A thing which doth not entitle 
the Plaintiff to. Action, need not to be contained in the Count, 36H 
6.6. If the Condition be indorfed or ſubſcribed , it need not to be 
contained in the Count but if it be contained before the (in witneſs) 
then it ought to be contained in the Count, 21 E4.4, 36. If amanhe 
bound to pay ten pounds, when the Obligee carries two hundred 
load of Hay to his Houſe; there the Condition is precedent, andit 
ought to be contained in.the-Count, 22 Eg. 4. 42. accordingly fo here 
the matter is ſubſequent to the (in witneſs) and there is not any 0- 
ther matter upon which the Acton is founded , nor contained in 
the body of the Bill, nor to be performed by the Obligee 3 and for 
thathe prayed Judgement for the Plaintiff : Shirley Serjeant for the 
Defendent, that the ſealing is immediately after the Proviſo, and 
is adzoyning to the Bill in writing; and for that be it to be perform- 
ed of the part of the Plaintiffor Defendemt, it ought to be mentioned 
in the Count ; for this entitles the Plaintiff tohis Action of the Caſe 


in36 H. 6.6. It is a Condition ſubſequent, and there need not to | 


be thewed 3 But if the Condition be precedent, and contained in the 
writing before the inſcaling there, i ought to be mentioned in the 
Count : And in this principal Caſe, this is either a Condition prece- 
dent or' nothing, for it is, that he (hal not be compelled to pay the 
ſaid ten pounds unti] he had recovered thirty pounds3 and if he never 
recover, he never ſhall pay the ten pounds and it is a condition of 
the part of the Defendent: and it is adjudged in Uſſard's Caſe, that 
where a condition is precedentz there it ought to be contained in 
the Count}Hut where it-is- fubfequerit; otherwiſe it is : So 15 H. 
7. 1. Grant, that when the Grantor is promoted to a Benefice that 
he ought to give the. Grantee ten-pound 3; this is precedent , but 
in the principal Caſe it is a Condition or Covenant : and though 
that it .be ubſequent; yet it may Gay the.Suit as well as an acquits 
tance; Which is to. be an;acquittance, If he þe vexed, otherwile not, 
hu a. Condition that hg:ſhath aotlue. rhe; Bill-is void, for itis com 


( ) fxary- 
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Hamond 4gei»ſt Jethro. 


erary to that, and bars him of all the fruit of that, and precedent con- 
dition may be placed after the (in witneſs) as well as betore, fo he 
prayed Judgement for the Defendent : Coke chict Juſtice ſaid, that 
this which is after (in witneſs) is not part of the Deed, but may be 
2 Condition or Defeafance ; but if it be not (in witnels) in the Deed, 
then it (hall be parcel of the Bill ; but though that this be put at- 
ter the (in witneſs) yet it ſhall have his force as Defeaſance, but it 
need not to be contained in the Count 3 for in Bonds and perſonal 


things, 


=—_ need not fuch ftri& words as in other 


Deeds, and 


for that this ſhall bea good Condition or Defeaſance z but then the 
Defendent ought to have that ſo pleaded, and not demurr, for this 
makes the Bill conditional : Warburton and Foſter agreed, Walmeſly 
did not gainſay it, and for that it was adjudged for the Plaintiff, if 
the Defendent did not ſhew cauſe ro the contrary, by ſuch a day, which 
was not done, 

Note, it was adjudged by all the Juftices, that fealty gives ſcifin 
of all annual ſervices, ſufficient to make ſeifin in avowry, but not in annual Ser- 
Aſiſe y but of accidental ſervices , this gives ſeifin in Aſiſe 3 and a 
man cannot take exceftive diftrefs for that, for this is the more fa- 
cred ſervice, as Littleton faith of Homage, the moſt honourable : Sce 
42 E4.3.26. 11 H. 4.2. | 

Note, Two retain an Attorney, both die, the Executor or Ad- Attorney 
miniſtrator of the Survivor ſhall be only charged, and not the Exe- 
cutors of them both, for a perſonal centradt ſurvives of both par- for Fees, 
ties, otherwiſe of real contrats as warranty : See 16 H.7. 13. 4. 
3 Coke, Sir William Herbert's Caſe, 30 E4. 3. 40. 17 Ed. 3,8. The 
Attorney brought an Aion of Debt againſt both, and the Execu- 
tors of both the partics which retained him for his Fees, and both 
pleaded joyntly, that they detained nothing, and it was found for 
the Plaintiff, and upon motion in arreſt of Judgement, the Judge- 
ment was ſtayed , infomuch that the Executor of the Survivor was 
only chargeable, notwithſtanding the pleading and admithon of the 


Parties. 


Note, that it was agreed by.all the Juſtices, that 
Merchants, if two Merchants joyn in Trade, that 


& 


the Law of 
the increaſe 


of that, if one dye, the other ſhall not have the benefit by ſurvi- 


vor : Sce Fritzherberts Natura brevium, Accompt, 38 Ed. 


3- And 


fo of two Joynt Shop-keepers, for they are Merchants : for as Coke 
faith, there are four forts of Merchants, that is, Merchant Adven- 
turers, Merchants Dormants, Merchants Travelling, and Merchants 
Refidents, and amongſt them all there ſhall be no benefit by ſur+ 


vivor. 


Note, that Arbitrators awarded, that every of the parties ſhould 
wa hes O 2 


Jus accreſcendi inter Mereatorer Ioexm non habet, 


pay 
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Fealty gives 


Seilin of atf 
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Survivor 
doth net 
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mongſ Mer + 


chants to 
have all. 


JOO Buckley againſt Wood: \. Þin I: . 


pay. enly five ſhillings for writing. the award to the Clerk, and apreed. 
Awardvoid. that the award was void to that part and good for the reſidue,for they, 
cannot award a thing to be made to a ſtranger. 
ARtionupon  Adton upon the Caſe was brought for theſe words; He is a Co. 
words, rzening Rogue, and hath cozened Richard Wood of thirty pound, and 
gocth about to do the like by me, and agreed that the Action doth not: 
lie.: So for Rogue ox Cozenex, for it is without aſperſion and gentle 
and words ſhall be taken in the gentleſt ſence. . 
Deviſe that Deviſe that Executors ſhall ſell Land with the aſſent of 7s, if 
ms we 7.8. dics bctore that he aſſents, the Executors ſhall not fell notwithe 
Land. ftanding thedcath of F.S. was the Ad of God, and in the life timg 
of 7. $. they could not ſell without his conſent; and fo it was agreed. 
in the Caſc concerning Salirbury,.School, where the under School- 
Maſicr was to be placed by the head School-Maſter, with the aſſent 
of two chick Bailiffsz and it ſeems the head School- Maſter cannet 
placc without their conſents, 
A Townin- Note, it was ſaid to be,adjudged. that the Tnhabitants of a, Town, 
corporated cannot be incorporated, without the conſent of the major part of 
- yd them, and incorporation without their.conſent is void. 
bart. In Adiion upon the Caſe, the Caſe was this: The Brother of the, 
Aaion os Defendent ſpoke theſe words to the Plaintiff; that is, Thou Thief, 
the Ly tor thou Goal Whelp, thou haſt tolln a piece of Silver from my Maſter 
_ Hocken 3 and the Defendent (aid as enfued ; that is, That which my, 
Brother ſpake is true, I. will juſtifie it, and ſpend.a hundred pounds 
ig proot thereof; and it ſeems to the Court, that the, Action doth not 
lie againſt the Defendent, inſomuch that it doth not appear by the 
Court, that he had notice of the words which his Brother ſpoke : but 
that this ought to be ſpecially averred, and the Count contained that 
the Defendent juſtified the. aforeſaid ſcandalous words to be true, as 
in theſe Engliſh words following, that which my Brother, &c, and 


it ſeems that this was not ſufficient. 


Michaelmas 1611, 9 Jacobi, in the Common Bench. 


Sir Richard Buckley againſt Owen Wood, 


Aftion upon N Qte, it. was ſaid-to be adjudged between theſe parties, that if a 
the Caſe for mgn exhibits a Bjll in the Star-Chamber, which contains di: 


ſuing one in 


a Court Verſe flanderous matters, whereof the Court hath no JuriſdiQion, 
which terh that an Action upon the Caſclieth : ſo if the Plaintiff affirm his Bill 
iow, to betrue, Action upon the Caſe lieth upon that, as it was adjudged 


upon that, as it, was adjudged-in.the ſame Caſe, 


Michaclmes 
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Michaelmas 9 Jacobi 1611. in the Common Bench, 


Patrick againſt Lowre. 


Treſpaſs the Defendent juſtifies, for that, he was ſciſcd' of prefription 


N 
lj a Houſe with the Appurtenances, and preſcribes to have Com- 
mon in the place, &c. for all manner of Beaſts, Levaut & Con 


chant upon the ſaid Houſe , and good preſcription, notwithſtanding 94 2u=ber+" 


it-doth not contain certain number 3 and it (hall be intended for 
ſo many of the Beaſts, which may be riſing and lying down upon 
the ſaid Houſe, and if he put in- more they may be diftrained, do- 
iog Damages; and ſois the uſage and preſcription in all Burroughs ; 
that is, to preſcribe to have the Common by reaſon of the Houſe , 
but the. matter upon which Nichols the Serjeant which moved it in- 
fiſts was the uncertainty ; that is, what ſhall be faid rifing and ly- 
ing down upon a Houle, for he thought beaſts could not be riſing and 
lying down upon a Houſe, unleſs that they are upon the: top of the 
Houſe, but to that it was reſolved, that infomuch that here the com<- 
mon was claimed to the Houle, it ſhall be intended that it was a curs 
tillage belonging to the Houſe; and if" it be not, that ought to be 
averred of the other party, and then. the Beaſts ſhall be intended to 
be Levant & Conuchant upon the. Curtillage, and if it had been al- 
ledged, yet it ſhall be intended ſo many of the Beaſts; which may be 
tyed, and are uſually-to be maintained, and remaining within the 
Houſe, for it was agreed that (Tiling and lying down) ſhall be intend< 
ed thoſe. Beaſts which are nouriſhed and fed upon the Land, and may 
there lie in Summer and Winter, and alſo Beaſts cannot bedeſtrained 
if they be not riſing and lying down upon the Land, and receiving 
food. there for ſome reaſonable time, but fome-thought that -Beaſts 
could not be riſing and lying down upon a Houſe without a Cur 
tillage. ut 


Note, that it was agreed that all proceedings in inſeriour Court, Pricitedpe 
after a Writ of Priviledge dclivered out of this Court are void (and ng 
before no Judge) and if they award Execution, this Court will di. 


charge the party of Execution. 


Note, that a Fine was levyed between Charles -Lynne- and Walter Fire amends: 


Long, and the Foot of. the Fine was Longle, and it was amended. . 


1 


Miahaelmas. 
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Mickaelmas 9 Jacobi 1611. i» the Common Bench, 


Hmond Strange's Caſe. 


Feoffmentto TJ He Father for a valuable conſideration enfeoffs his eldeſt Son 
Arg _-_ and Heir, and adjudged that this was not within the Statute 


valuable of thoſe, who enfeoff their cldeft Sons, nor a valuable confiders 
— 


Avowry* In Avowry, the Befendent avows upon the perſon of the Plaintiff, 
in a Replevin, and the Plaintiff Traverſes the Tenure 3 upon which 
they are at iſſue, and at the Niſi privs it is found for the Plaintiff 
and agreed that this was aided by the Statute of Feofailes ; tor this js 
out ot the Statute of 21 H.$. and as it wasat the common Law; or 
if the Defendent avow upon the perſon of a ſtranger, the firanger 
hath no plea, but borſe de ſon fee, which was miſchievous, the which 
was aided by the Statute of 11 H,8.19. for he thought he would haye 
traverſed the Scifin, 

Tele ofa Ye. , The Teſte of a Venire Facias was the twelfth of June returnable, tres 

wire Faciar Trinitatis, which was the {ame day that the Tefte was, and after Ver- 

amended 3*- gict it was moved to be amended, and to be made according to the 
Roll, the which was done accordingly : Sec 7 E4. 4. ſor returning 
.of Diſtringas, which was amended atter Verdid ; and Crompton one 
.of the Prothoxotaries ſaid, that a Venire Facias bare date in the vact- 
tion after the Term returnable in the Term before, and it was amend- 
&d according to the Roll, and the principal Caſe was, the Roll was up- 
on the entering of the ifſue, therefore you ſhall cauſe to come here 
twelve good and Jawful men, who neither, &c. within three weeks 
.of Michaelmar, and the return of the Venire Facias was made «+ 
cordingly. 
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Michaelmas 9 Jacobi 1611. in the Common Bench. 
John Weeks Plaintiff, Edward Bathurſt Defendent. 


Tjebione A Alſo in Ejefiione Firme , upon the Joyning of the Iſſue , the 
NY Defendent pleads not Guilty, and it was entred , and the 
aforeſaid Leſſor, likewiſe , where it ſhould have been, and the & 
forcſaid Plaintiff, likewiſe, and it was amended : See this Cale after- 
wards here the Caſe was, the Defendent pleads, that he is not 
guilty, as the aforeſaid Weeks, which was the Leſſor, above againk 
him hath declared; and upon this he puts himſelf upon the Country, 
and the aforeſaid Feeky likewiſe, where it ſhould be the aforeſaid 
Fobs likewiſe 3 and after Verdi upon (olemn argument this - 
amen 
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Part IH, Prowlſe againſt Worthing. 103 


amended by Coke, Warburton and: Foſter, and Foſter cited 11 H. 7.2. 
26 H.6. to be direQly in the point : And 14 Ed. 3. Amendment 
46 Ed. 3. Amendment 33: and Warburton ſeemed that firſt, that is 
Weeks for the aforeſaid Weeks,&c. iFnot material,and the laſt ſhall be 
amended, inſomuch that this doth not alter any matter of ſubſtance : 
Cokg ſeerned that this was amendable the ſame Term by the common 
Law, if it were before Ifſue: See 5 Ed. 3. 7 H.6. which wasimme- 
diately before the Statute of 22 Ed. 4. But in another Term it was not 
amendable by the common Law , nor the Statute of 14 Ed. 3. doth 
not extend to that 3 for this doth not extend to a Plea Roll, 46 E4.3. 
13. accordingly : but the Statute of $ H. 6, extends to any miſprifion 
in the Plea Roll, or in the Record, and makes that amendable, 26 H.6, 
Amendment, 32. gand 10. Eliz. Dyer 260, 261, And the difference 
is, where there is an Ifſue that gives power to the Juſtices of Niſt prizes 
to try that, ther» another Miſpriſion ſhall be afterwards amended 3 and 
he ſaid that it was adjudged between Sir William Read and Lezxre in 
the Exchequer, that a Commiſſion of theſe words (and the aforeſaid 
Plaintiff likewiſe) ſhall not be amended, but in the principal Caſc 
here, they all agreed that it ſhall be amended, and it was amended ac* 
cordingly, 


Michaelmag 9 Jacobi 1611, i» the Common Bench. 


Prowle againſt Worthing. Leonard Loves Caſe, 


N an Ejedione Firme, ſpecial Verdidt, the Gaſe was this : Leoxard —— 
Loves, the Grand-father, was ſciſed of a Mannor held in chief, 
and of other Mannors and Lands held of a Common perſon in So- 
cage, and had Ifſue four Sons, Thomas, William, Humphrey and Rich- 
ard; and by his Deed 12 Eliz. covenants to convey theſe Mannors 
and Lands to the uſe of himſelf for his life, without impeachment of 
Waſte, and after his deceaſe to the uſe of ſuch Farmors and Tenants, 
and for fugh Eſtates as ſhall be contained in ſuch Grants as he ſhall 
make them 3 and after that to the uſe of his-laſt Will, and after that 
to the uſe of William his ſecond Son in Tail; . the Remainder to 
Humpbrey his third Son. in Tail, the Remainder to Richard the 
fourth Son in Tail; the Remainder to his own right Heirs, with 
power of Revocation, and after makes a Feoffment according, to the 
Covenant z and after that purchaſcs eight other Acres held of another 
Common perſon in Socage, and after makes Revocation of the ſaid 
Eſtate of ſome of the Mannors ayd Lands which were not held by 
Rnights ſervice, and after that makes his Will, and Deviſes the 
Land that he had purchaſcd as befoze, and all the other Land mg” 


-Dodridge. 


104 Prowſe agtinſt Worthing. 


Part Tl. 
of he had made the Revocation to Thomas his eldeſt Son, and the Hein 
Males of his body for 500 years, provided that if he alien, and di 
without Iſſue, that then it ſhall remain'in Fil/:iam bis ſecond Son in 
Tail, with the like proviſo as before, and after died z and the Jus 
ry found, that the Lands whereof no Revocation is made, exceeds 
two parts of all his Lands; Thomas the eldeſt ſon enters the $ Acres, 

, purchaſed as before, and dies without Ifſuc-male , having Iſſue x 
Daughter, from whom this Defendent claims theſe 8 Acres, and the 

" Plaintiff claims them by William the ſecond Son. 

And Dodridge the Kings Serjeant argued for the Plaintiff, intend. 

. ing that the ſole queſtion is for the 8 Acres purchaſed 3 and if the de. 
viſe of that be good, or not by the Statute of 31 H. 8, And to that 
the point'is only, a man which hath Lands held in chict by Knights 
ſervice, and other Lands held of a common prſon'in Socage, convey 
by a& executed in his life time, more than two parts, and after pur. 
chaſes other Lands, and deviſes thoſe, if the deviſc'be good or not, 
And it ſcems to him that the deviſe is good 3 and he faith, that it hath 
been adjudged in the ſelf ſame Caſe, and between the (ame parties; 
And this Judgement hath been affirmed by Writ of Error, and the de. 
viſe to Thomas , and the Heirs Males of his body for $00 years, was x 
good Eſtate-tail, and for that he would not diſpute it againſt theſe 
two Judgements. But to the other queſtion he intended that the de 
viſe was good, and that the Deviſor was not well able to do it by the 
Statute of 34 H. 8. and he intended that the Statute authoriſeth 
two things. 1. To exccute Eſtates in the life time of the party for 
advancement of his Wite or Children, or payment of his Debts, and 
for that ſee 14 Eliz, Dyer, and that may be done alſo by the come 
mon Law, before the making of this Statute. But this Statute reſtrains 
to two partsz and for thethird part makes the Conveyance void as 
touching the Lord : but the Statute enables to diſpoſe by Will 2 parts, 
where he cannot diſpoſe any part by the common Law, it it benot 
by ſpecial Cuſtom, but the uſe only was deviſable by the common 
Law, and this was altered into poſſeſhon by the Statute of 27 H.$, and 
then cometh the Statute of 32 and 34 H. 8. and cnables to deviſe the 
Land which he had at the time of the deviſe, or which he purchaſed 
afterwards, for a third part of this Land ſhould remain which he had 
at the time of the deviſe made; and it a'third part of the Land did not 
remain at the time of the deviſe made , ſufficient ſhould be taken out 
of that 3 but if the Deviſor purchaſeth other Lands after, he may thoſe 
wholly diſpoſe : And for that it was adjudged, Trin. 26 Eliz, be- 
tween Ive and Stacye, That a man cannot convey two parts of his 
Lands by a@ exccuted in his life time, and deviſe the third part, or any 


part ſo held by Knights ſervice; and alſo relyed upon the words of 


the Statute, that is, having Lands held by Knights ſeryice, that _ 
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hall be intended at the time of the deviſe, as it was reſolved in Bat- 
ler and Baker's Caſes that is,that the Statute implies twothings, that is 
property, and time of property, which ought to be at the time of the 
deviſe, But here at the time of the deviſe, the Deviſor was not having 
of Lands held by Knights ſervice, for of thoſe he was only Tenant 
for life, and the having intended by the Statute ought to be real en- 
joying, and perfect having, by taking, and not by retaining, though 
that in Carr's Cafe, cited in Batler and Baker's Caſe, rent extin& be 
ſufficient to make Wardſhip, yet this is no ſufficient having to make 
2 deviſe void for any part, 

Alfo if the Szatwte extend to all Lands, to be after purchaſed, the 
party ſhall never be in quiet, and for that the Sratute doth not in- 
tend Lands which ſhall be purchaſed afterwards ; for the Statute is, 
having, which is in the Preſent Tenſe, -and not which he ſhall have, 
which is in the Future Tenſe; and 4 and 5P, and M. 158. Dyer 35. 
A man ſeiſed of Socage Lands, aſſures that to his Wife in joynture. 
and $ years after purchaſeth Lands held in chief by Knights ſervice, 
and deviſes two parts of that, and agreed that the Queen ſhall not 
have any part of the Land conveyed for Joynture, for this was cons» 
veyed before the purchaſe of the other, which agrees with the prin- 
cipal Caſe, and though to the Queſtion, what had the Deviſor : It 
was having of Lands held in Capite, inſomuch that he had Fee-fimple 
expectant upon all the Eftates-tail ; he intended that this is no having 
within the Statzte , but that the Statute intends ſuch having, of 
which profit ariſeth, and out of which the K. or other Lord may be 
anſwered, by the receipt of the profits, which cannot be by him which 
hath Fee-ſimple expectant upon an -Eltate-tail, of which no Rent is 
reſerved: And alſo the Eſtate-tail by intendment ſhall have conti- 
nuance till the end of the World: And 4o E4. 3. 37. b. in rationabili 
parte bonorum , it was pleaded, that the Plaintiff had Reverſion 
deſcended from his Father, and ſo hath received advancement. And 
it ſeems that -was no Plea, inſomuch that the Reverſion depends upon 
an ERate-Tail, and upon which no Rent was reſerved, and ſo no ad- 
vancement, So of a Conveyance within this Statwte, ought ſuch ad- 
vancement to the: youngeſt Son, which continues, as it is agreed in 
Bingham*s Caſe, 2 Coke, that if a man convey Lands to his youngeſt 
Son, and he convey that over to a ſtranger, in the life time of his fa- 
ther for good -conlideration, and after the Father dies, this isnow out 
of the Statxte ; fog the advancement ought to be-continuing until the 
death of the Fathcr : And ſo he faith alfo it was adjudged in Butler 
and Baker's Caſc 3 that if a man deviſe Socige Lands, and after ſell to 
a ſtranger for good conlideration, his Lands held by Knights ſervice, 
this deviſe is now good for all 3' for he- hath not any Land' held by 
Knights ſervice at the time of his death, and ſo he concluded that rhe 
P deviſe 
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deviſe was good, ang praycd Judgement for the Plaintiff. Howghtoy 
Serjeant for the Deferdent he thought the contrary, and he argueq, 
that before the Statutes of 32 and 34, of H. 8, men were diſabled tg 
deviſe any Land, and for that they cannot provide tor their Wives, 
Children,or for payment of their Debts,and tor remedy to that Feogs 
ments to uſes were invented, and then to diſpole the uſe by their 
Wills : and then experience finds that to be inconvenient , and then 
the Statute of 27 H, $. transfers the uſe into poſſeſhon, and then nei. 
ther Liſe nor Land was deviſeable without ſpecial Cuſtom, and then 
this was found to be miſchievous, after five years experience, and 
then was the Statzte of 32 H. 8. made, and where by the Statmte of 
Marlebridge, of thoſe which did enfcoff their begotten ſons, a Feofſ 
ment by the Father to his Son and Heir was void for all. Now by this 
Statute this is good for two parts, and void only for the third part, 
and that for the good of the Lord z but as to the party that is good 
for all, as it is agreed in Mighte's Caſe, & Coke. Then to conlider in 
the Caſe here, it all things concurr that the Statute requires ; and tg 
that here is a perſon which was aQually ſeiſed of Land held by Knights 
ſervice in 12 Eliz, ſothat it is a perfon which then was having with 
in the Statute. 2, If here be ſuch conveyance for advancement of his 


Children, as is intended within the Statute; and to that he ſcemed , 


that ſo, notwithſianding that it may be objected, that here is no Ex- 
ecution tothe youngelt Children, inſomuch that it is firſt limited to 
ſuch Farmers and Tenants, &c, But he intended that this is no impe- 
diment. Secondly, alfo there js a limitation to the uſe of his laſt 
Will. Thirdly, alſo there is a limitation to the uſe of ſuch perſonsto 
whomhe deviſes any Eftate by his Will. But theſe areno impedi- 
ments, for the laſt is no other but a deviſe to himſelf and his Heirs, 
and there is not any other perſon known, but meerly contingent, and 
it is not like to a Remainder limited to the right Heirs of FS, for 


-there the Remainder is in Abeiance 3 but here it is only in contingency, 


and nothing execated in Intereſt, till the contingency happen, and the 
not having of a ſon at the time ſhall not make difference, as in 3$ E4. 

26, in Formedonin Remainder, where the gift was in one for life, t 

Remainder to another in Tail, Remainder in fee to another ſtranger; 
and he in Remainder in Tail dies without Iſſue in the life time ot the 
Tenant for life, he in Remainder in Fee may bave Formedon in Remain» 
der without mentioning the Remainder in Tail. But here he intends 
that the deviſe (hall-be void in reſpeR of the Lands hirk conveyed, 
which were beld in chicf by Knight's ſervice;fgfthe words of the $14- 
te axe by act executed, either by deviſe, or by any of them, and they 
axe conjoyned : and it is not of necellity that the time. of the Con» 
vEyance ſhall be reſpected, but the time of the value. And notwith- 
fading that the Tebatordoth not mention apy time ; But infomuch 
as 
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Part IN. Prowſe agzinft Worthing, 
25 the proviſion of the Srarmte is to ſave primor fſeilmn, and livery to 
the King, as if the man had 204, by year in Socage, and one Acre-in 
chief, and makes a conveyance of all that, it ſhall be void firit to the li- 
very, and primor ſeilin to the third part: So if he made conveyance of 
the 20 1. by year, and leave the ſaid Acre held in chict to deſcend,and 
afrer that purchaſe other Lands to the value of the third part of all 
the conveyance of the 20 1. Land, notwithſtanding which, for the ad 
vancement of his Wife, Children, or payment of his Debts, for he had 
a full third part at the time of his death, which deſcended. And he 
ſuppoſed that the having of a diy Reverfion depending upon the E- 
fiate-Tail is ſufficient, having within the words and letter of the Sta» 
tute, and yet he agreed the Caſe put in Butler and Baker's Caſe; that if a 
man deviſe his Socage Lands,and aftcr alien his Lands held in chiet by 
Knight's ſervice to a ſtranger hona fide,this is good. So if he had made 
a reſervation of his Lands held in chief to himfelf for his lite, in fo 
much that his Eſtate in that ended with his life 3 and he remembred 
the Caſe cited in Bret and Rigden's Caſe, Comment ; That it a man 
deviſe a Mannor in which he hath nothing, and after he purchaſed it, 
. anddies, thedeviſe is good, if it be. by expreſs name. But when a 
man hath diſpoſed of two parts of his Land, the Statate doth not en- 
able him to deviſe the Retidue z' but he hath done all, and executed 
all the Authority which the Statute hath given to him. But he agreed 
alſo, that the Reverſion is not ſuch a thing of value, which might 
make the third part deſcend to theHeirzbut ir is uncertain as a hundred, 
and the other things of uncertain value contained in Butler and Ba- 
ker's Caſe. And alſo he intended, that the Remainder could not take 
ctfe&, infomuch that the Condition is precedents and it is not found 
that the eldeſt Son hath alicned, and then dead without Heir Male, 
and fo he concluded, and prayed Judgement for the Pefendent, 


In Replevin the Defendent ayows for g 5. Rent, the Plaintiff pleads a Replevin, 


Decd of Feoffment of the ſamie Land made before*the- Starate of (quiz © 
emptores terrarum) by which6 5. $ 4. is only referved; and demands 
Jadgement, if he ſhall be received to demand more thad is referved by 
the Deed : See 4 Ed. 2, Avowry, 202. 10'H.7. 20 Ed, 4. 7 Edw. 4. 
Long, 5 E4. 4. 22 H. 6.50. This Deed was without date, and it was 
averred that it was made before the Statute of (quia emptores terra- © 
rum) which was made in the 18 of Edw,;r., And allo it ought to be 
averred to be made after the beginning of the Reign of Richard 11, For 
a writing after the beginning of his Reignechecks preſcription. But if 
a man hath # thing by Grant before that, he may-claim by preſcription, 
tor he cannot plead theGrant,infomuch as it is before time of memory, 
and a Jury cannot take notice of that, and for that the pleading before 
with the the ſaid averment was good, + 


Debtor, 


If Debt be due by Obligation, and-andther Debt be due by the ſame obligation. 
P 2 
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Accomtt. 


Information. 


; that heifaid, thatit:hath becn adjudged, that a Coſigzmonger which 


Debtor to the ſame Debtee of equal ſum, and the Debtor pay one ſum, 
generally 3. this ſhallbe intended payment upon the Obligation, 


Barl of Cumberland: ard Hilton, 


N an Adion of Accompt the (Venire Facias ) was returned by the 
Coroners z (the Execution of this Writ doth appear in a certain, 
Pannel txed-to.this Writ) and.the Pannel and names of the Jurors, 
berwcen the Earl of, Cumberland, Plaintiff, and Thomas Hilton Defen- 
dent, in a plea.of Debt,where it ought'to be in a plea of Accomp, and 
yct after Verdi day was given to the. Coroners, to amend their Re. 
turn; which was done accordingly, 


Michaelinas 9 Jacobi 1611. in the Common Bench, 
Eerdinando Crofle , Informer, againit Weſtwood. 


tr Information upon the Statzte of 5 Ed. 6. chap. 14. exhibited by 
Croſſe againſt Weſtwood, tor that the.Defendent had bought ingrofs, 
and gotten into his: hands by - buying and not by Leaſe, 40 quarters 
of- Wheat-meal; price of 'every' quarter: 4 ſhillings, to the intent to. 
put that.ih water; and after of that being drycd again, then of that to 
make Starch, againſt the form of the ſaid Statute, and ſo demanded 
fourſcore pounds for the King and himſelf, according to the Statute; 
and upon this the Defendent demurred in Law, upon the Information 
this Caſe came in queſtion: And it was argued by Nzchols Serjeant for 
the-Detendent, that there was not avy Law againk Ingrofſers known, 
what was ingroſling before the'making of this Statmte,, which declares 
and deſcribes who ſhall be an Ingroſſer : Fhen-he conſidered, if the. 
Ingrofler deſcribed in the Information, be ſuch an Ingroſſer which isin- 
tended by the Statute, and he ſeemed that no, for he ſaid, the Ingrof- 
{cx contained-in the Information, is not one which bought Corn grow- 
ing in the Field; nar Corn, nor. dead Victuals, which are the words 
contained in the Stetytez. but he.is charged for buying of Wheat meal, 
and it feems-that that'is not within the words of the Statute. Alſo In- 
grofſer intended within the Statute, ought .to buy that, to ſell the 
ſame again, and'fo is-nat the.Ingrofſer in the, Information charged: 
and if he be not within the words, he (hall not be within the: puniſh- 
mens 3 fox.it is a penal Law,and (hall not be taken by Equity 3 and ſo 
much the, more, becauſe it inflits corporal puniſhment upon the Of- 
fender. And then to conkder the words of.the Statute, he ſuppoſed 
that Wheat meal is not within the words, . Corn growing, nor. Corn; 
but thequeſtion is, if it be within the words, dead Victuals.: and to 
buys 
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buys Apples to (cl] again, is not within the words (dead Victuals) 
and he (aid, that Flower and Meal are things of which Victuals are: 
made; and not Victuals themſelves. . But there ought to be another 
thing done to them by the induliry of man to make them Victuals : 
Asit a Baker buy Wheat, and make into Bread : this is out of the 
provition of the Law, and not aided by the Proviſo, which: provides 
for Fiſp- monger, Poulterer and Butcher, which buys ſuch things which 
concarn their Faculty ,Y Craft or Myſtery, if it be not by forc- 
tailing, but this doth not extend to all Crafts. Bat he ſuppoſed 
that when the natire is altered, that is out of the purvicw, and is a- 
nother thing, and (hall net be replevied, notwithſtanding that Res» 
plevin licth of Sow and Piggs, where the Sow only was imparked, but 
not of Leather made in Shooes. Alſo he ſeenied that the Detendent is: 
not charged, that he had an intent to ſell the ſame again: And if aman 
buy Corn for. the. provilion of his houſe 3, this is out of the Statute , 
notwithſtanding that it be by Ingroſſing, And fo if a man buy Barley, 
and make that into Malt, and- ſcll it again in Melt : Or it a man buy 
. Oates, and convert that into Oatmeal, or other Flower 3 and then 
ſell it again 3 this is out of the Statute ; and it ſo it be, then upon this: 
he inferred, that this is not:ſo much, as if he had fold that afterwards, 
when he had altercd it in nature, as in making of Wheat meal into 
Starch ,, for in the Caſes before cited, rhings bought are of another na- 
ture: So it a man hath many Farms ur Grounds ſowed with Corn,and 
he {clis them to another, this is nq fore (ialling, within the Statute, it 
it be not driving to Market : And he faith, that Regrater is detined- 
by the Statute, to be him which bays in one Market , and (ells that 
in another Merket within four miles, and he is an Ingroſſer, and Re- 
grater alſo: So it a man buy heat, and makes Cakes of that, this is 
out of the Statxte: Orif a Merchant buy Corn beyond Sea, and (cl 
that here: this is out of the Statute, for it ought to be bought and 
ſold allo within the Realm fo if Corn. reſerved for Rent be ſold again, 
this is out of the Sratmte, and ſo concluded : Firſt, that the buying of 
IWWheat-mealis not buying of Corn growing, Corn-nor dead Victuals, 
and the ſale of . that in Starch, is not the ſale of the ſame thing again, 
and prayed Judgement for the Defendent, 


Dodridge Serjeant of the King, for the King, and 'the. Informer nodcigze, 


ſuppoſed the contrary , and to him it ſeemed, that there are three 
things conſiderable upon the Statute 3 that is. the ſcope, the Let- 
ter, and the Offence , and to-the Offence , he intended :that. it is 
the Offence which is contained -in the Information which: is pro- 
vided to be puniſhed by the Statute, and he ſaid that. the offence is 
confeſſed by the Demurrer :* And . he faid there were divers good 
Laws againſt Ingrofſers betore the making of this Statute :. But 
it.was not dctined. who was an. Iogrofſer 3 and this was the Evalion 
that: 
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that ſuch MalefaQor efcaped without puniſhment. And he ſaith, 
there are three notable Enemies to the -Common- Wealth ; Firg 
Foreſtallers : Secondly, Regraters : Thirdly, Ingrofſers : And Fore. 
ſtaller is he which prevents the Sale in open Market ; Ingroſler is 
he which ingroſſeth in his hands and Regrater is he which ſells 4. 
gain 3 and he which will be an > $9. will be a Foreſtaller alſo; 


and ſo of the contrary, and theſe offences make Dearth ; and for 
that their gain is called a (wicked gain :) See the Statmre of 31 Ed, 
1. Kaſtal Foreſtallers 1. and- they are baſcly to be eſteemed, which 
Merchandiſe of Merchants, becauſe they cannot gain unleſs xt 
leaſt they lic : And this Statute hath given a Livery to thoſe Mz. 
lefactors by which they may be known 3 for he hath them def. 
cribed and defined 3 and this is the ſcope of the Statute ; Third. 
ly, he conſidered the Letter, and for the better intelligence of that 
he confidercd the Body and Proviſo of the Statute, and ties himfelfty 
an Ingroſſcr, and would hot meddle with the other offences containe 
in the Statute; the words of which are, whatſoever perſon or per- 
{ons (hall ingroſs or get into his or their hands by buying, &e, (other 
than by Leaſe, &c.) and Corn growing in the Fields, or any other 
Corn or Grain, &c. or other dead Victuals whatſoever, ſhall be ac- 
cepted, reputed, and taken an unlawful ingrofſer, &c. And it hath 
been objected, that it is a penal Statutez and for that ſhall not be tw 
ken by equity, and alſo is declaratory, and for reaſon alſo ſhall be 
taken ſtritly : But he ſuppoſed, that admitting that the offender 
contained in the information be out of the Letter of the Statate, that 
yet he (hall be within the Equity, and that the Statute (hall be taken 


by Equity : but he intended firſt, what was within the Letter of the 


Statute 3 for Wheat made into Meal is Wheat, and Barlcy made into 
Malt is Barley, and fo it is contained in the information 3 that is, that 
he hath bought Wheat made into Meal, and allowing that Corn is 
Vicual, then @ foritori, meal is dead vicual, for it is a degree neerer to 
the uſe of man and to fuſtenance and by the fame reaſon that it is 
not vidual, infomuch that another thing ought to be male to it, be- 
forc it may be uſed 3 by the ſame reaſon fleſh ſhall be no vidual, for 


that ought to be boiled or roſied, which is another thing alſo before 


it can be uſed : and he faid that meal is the Raff of ſuſtenance, and 
of all dearths, thedcarth of. meal and corn is the greateſt 3 and he 
which wants hread,' wants all other victuals, for all others without 
this breeds diſeaſes, and for that corn is the vidtual of viduals, and 
{o he ſuppoſed this remains corn, and admitting that not, yet it is 
within the words (dead vicuals) Alſo he intends that the Statute (hall 
be taken by Equity, notwithſtanding it be penal, infomuch that it 
is for publick good, as the Statute of 25 E. 3. of petty treaſon, con- 
tains the Maſter only : And yet if a Servant kills his Miſtrels, - 
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ſhall be taken within the Statute : Ang ſo if the Servant kills his Ma* 
ter, after that he is departed out of his ſervice , upon malice con* 
ceived during the time that he was in his ſervice, this ſhall be allo 
within the Statete, and yet is not within the words of the Statute , 
and ſo of the Statute of 13 and 27 Eliz, of fraud upon taking by c- 
quity, and yet all theſe Statutes are penal : But inſomuch that they are 
made for the publick good, and tor puniſhment of offences which 
tend to the contrary , they ſhall be out of the general Rule ; But 
he intended that the ſame thing which was bought was fold again, 
for it is confeſſed by the information, that he hath ſold Meal, and 
it was not the thing that was firſt bought, and if it were ſuſtcnance 
before that the water was put to it, the putting of water to it 
doth not make alteration , and is contained in the information , 
that the Defendent fold the ſame meal that ke had bought by the 
name of Starch ; and this is confeſſed by the Demurrer, and by that 
if meal be viual, then he hath ſold meal vicual by the name of 
Starch 3 and to the objed&ion,that it is not the ſame thing, infomuch 
that the Replevin doth not liez for the meal after that is made in 
Starch , he ſaith Replevin doth not lie for the Corn it ſelf, it it be 
not in bags, and it the meal were in bags, notwithſtanding that 
water were put to it , yet Replevin lies, and it is reaſon that 
this ſhall have a large and benchcial conſtrudion, infomuch as it ap- 
pears by the preamble, that this is made againſt the Catterpillers 
of the Common-Wealth : and to the objection that the Statute is 
Declaratory, and for that it ſhall net be taken by Equity. if this Rule 
ſhall be obſerved, then all the queſtions in the Court of Wards , 
and in Bxtler and Baker's Caſe, 3 Coke, they have been in vain, And 
yet it appears that Equity was there taken for Equity: But in theſe 
Caſes the expoſition may be beſides, but not contrary to the words, 
and alſo he intended that the Proviſo expounds the Body of the 
Statute , and by the Proviſo it appears, that the buying of Bar- 
ley, and converting it into Malt , and the Sale of that afterwards, 
and the buying of Oates, and the converting of that into Oate-meal, 
and the (ale of that afterwards ſhould be within the Statzte, if it 
had not been excepted by the Proviſoz and yet there is an alteration 
of the thing which is bought : And if a man buy Barley by foretal- 
ling, and make that in Malt, and then (cll that again 3 this is within 
the Statute, and there is no difference betwixt this Caſe and Malr, 
for the Barley is put into water and drycd again, and fo it is here, 
the Meal is put into water and dryed again, and yet that is within 
the Statute: And the manner and nature of offence , every one 
which hath a houſhold and Family knows, for the tineſt Wheat 
Meal makes ſuſtenance for the Maſter of the Family, and the other 


makes (cyeral ſorts for the relidue of the Family , and the Bran 
makes 
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makes Bread for Horſes ſo that the vertue of that is, that it feeds 
both Man and Beaſts, and all-this is prevented by making that new 
deviſed vanity, and the quantity of Wheat which is employed is incre. 
dible, and may feed many and it the makers of that have gained 
the name of an occupation z this is worſe, for this furthers Vanity, 
and takes away the ſuſtenance of many, and inhanceth the price of 
Wheat, and is ſo new an invention, that there is not a Latine word 
for it, and ſo he concluded that he is an Offender , and within the 
ſcope of the Letter of the Law, and that the Preamble and Proviſg 
hath been ſo expounded, and that as to mean occupations, as Tan- 
ners, and ſuch like which bought Hides, and fold them again, and 
he aid that they did them further for the uſe of man, and made 
that more apt and fit for uſe, and without that a man could not uſe 
them : but in this Caſe the Starch-makers further the abuſe, and pray. 
ed Judegement for the King, and for the Informer. 

And at another day this Caſe was argued again by Howghton for 


© the Defendent, that the Statute is penal for forfeiture of Goods, 


as for corporal puniſhment; and for that it ſhall not be taken by 
Equity, nor by interpretation , but: ſtrictly according to the Letter, 
as in Reniger and Fogaſſe's Caſe, Commentaries 18. By Polard it-is a 
principal in Law, that a penal Statute ſhall not be taken by Equity, 
as in the Statute of Weſtminſter x, chapter 35. gives an attaint inreal 
Action, and notwithſtanding that perjury be an offence againſt both 
the Tables, and in attaint it is of necellity that -it be perjury in the 
petty Jury, and yet this doth not extend to perſonal Actions, 5 Eg. 
3-6. 34 Ed. 4.7. 1 E4. 3.6. gives attaint as well for Damages 
excellive, as for the principal, and this ſhall be taken ſiricly, alſo 
as it is faid by Fixeva, 14 H.7. 14.4. and in 27 H.6, 8. General 
penal Statxtes (hall be limited to certain times as the Statute of Weſt 
minſier 2, chap. 11. which gives power to Auditors which find ac- 
countants in Arrerages, to commit them to priſon, but it ought not 
to be forthwith , and this for the favour of the Deftendent , and 
this is the Reaſon alſo of the Judgement in Fegaſſa's Caſe by the Sta- 
tute of Agreements, that every Agreement ſhall be taken within the 
Statute, and ſo the Statute of 23 H. 6. provides that the Sheriff ſhall 
not let out his County : And 20 H.7, 21. It is agreed that the 
letting out of a Hundred is not within the Statute : and it is alſo a- 
greed in Partridge's Caſe, Com. $7. that the Statute of 32 H.8. of 
buying of Tithes, ſhall not be taken by Equity,and the reaſon is there 
given, inſomuch that it is a penal Law, and if it be ſo that the Sta- 
cute ſhall not betaken by Equity, he conſidered if it be within the 
words, and to that he intended that it is not Corn which is bought, 
for it is changed into another thing, and alſo it is not dead Vi- 
ua), for it is not Vicual till another thing is made of it, _ the 

ame 
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Came thing that was bought ought to be ſold again, or otherwiſe it 
(hall not be within the Words of the Statzte ,and by conſequence out 
of the: pevalty, as if a man buy Corn, and makethat into Meal, Bread 
or Puddings, thisis not within-the Statute, ſo the buying of Apples, 
and ſelling of them again, it is no Victuals within the Statute; fo 
Butcher which buys Cattel, and thoſe kill and ſells again is not with- 
in the Statxte; and heſays that Starch is no-good Food when it is dry 
again, which proves that this is another thing than the Meal. which 
was bought, and1o out of the Letter of the Sratates and to the Pro. 
viſo which excepts Barley that is bought and made in Malt, and Oats 
made in Oat»mecal and fold again, it ſeems that this is an idle Proviſo 
and ſurplaſage, as in Porter's Caſe, x Coke 24.6. in the Statute of 
27 H. $. Proviſo to except good ules out of the Statute, enables men 
to deviſe to ſuch uſes: and ſo the Szatute of 5 Ed. 6. chapter 16, 
the body of which extends only to Offices, Covenant, Adminiftrati- 
on of Juſtice, or the Revenue of the King, as Receiver, Controller, 
&c, and yet a Keeper of a Park is: excepted out of this, more for the (a- 
tifaction of the ignorant Burgeſles than for any neceſlity, and ſo he 
concluded and prayed Judgement for the Defendent. 


rl3 


Montague Serjeant of the King, for the King and for the Informer Montagee 


argued to the contrary, that as to the objeQtion that Coſtermongers 
are not within the Statzte; he ſaith, that that is a thing of Delicacy, 
and not Vicuals within the Statute z but he faith it was adjudged 
in the Exchequer, that the buying of Meal, and the ſelling of that 
again was within this Statute; and in this Caſe the Information is 
that the Defendent had bought Meal and ſold the ſame again by the 
name of Starch, which is confeſſed by the Demurrer y and for the ex+ 
polition of the Statute; he:confidered the miſchief before the making 
of that, the remedy which is provided by the Seatmte, and the Office 
of a good Judge, that is to advance the remedy, and ſuppreſs the 
the miſchief, and he intended that this was puniſhable by the Com- 
mon Law in another form, as Waſic, notwithſtanding an Action doth 
not lie, yet" Probibition lies at. he Common Law, and by the Statwte 
of 27 Ed. 3. Juſtices in Oyre, ought to enquire of all grievances and 
' oppreſſons to the People , and there cannot be greater grievarice 
or oppreſhon than that is which deprives them of their food 3 and 
for that, he is call:d the Oppreſſor of the Poor, and Flets calls him 
Woolt, which ought to he hunted from place to place, and 43 
Afiſe, was puniſhed by Fine 'and Ranſome, and yer they the 
offence was uncertain 3 but now it is made certain by defining it by 
this Statxte,ſo that this is a Statute of Definition only, and the Statute 
of 31 Ed.1.inflics the puniſhment; and to the ObjeRion,that it is not 
the ſame thing which is ſold, which was bought, he ſaid it is the ſame 

in intent, fox it produceth the ſame miſchick. 
Q_ Secondly 


M4 
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Secondly, It is the ſame ſubſtance, and the ſame form, that is the 
formal fubfiance which gives che being, but not an. accidental form 
and be Gaith,. thatif a.man have Com, and another by wrong takes 
it from him, and doth convert jt into Meal, he may take that back 
again 3 otherwiſe of Iron'made'into an Anvil : but trees made intg 
Timber, and plate altered in faſhion, may be taken back again, other. 
wiſe if it be converted into Coyn : and fo upon the Stetwte of 11 
H. 8. If a Servant (dls the Goods of 'his Maſter, and fical the 
Money, that is out of the: Seatute; but it the- Servant carry Com 
to the Mill, and this is converted: into Meal, and then the $6. 
vant ſteals it; this is within the Statxre, for this is the ſame thi 
28 H.8. A man plcads(he appearing ſcifed to the [ame vic )it ſhall not 
be intended the fame, but Cot Fes and Browning and Beeſton's Caſe 
in the Com. A man is bound to. pay twenty pound at Michoelmsr, 


. and-alſo afterwards topay twenty pound at the fame Feaſt, and that 


was intended the ſame: Feaſt in another year, and not in the fame 
year, {o that the word ((ame ) ſhalt not be ſo preciſely taken, but 
as Patent of the King for making of a thing, of which a man hath 
made new invention is good, . if it be limited for certain time only, 
25 Heſtings hath a Patent for.making of Friſed> only, as a thing new- 
ly invenced by him, but infomuch that this varies only in the form 
of making of that, and not in ſubſtance, the Patent was adjudged 
void., fo a Patent made to a Cutler for Guilding , infomuch that 
this varies only in form p-this was not allowed to be a new invention, 
ſo « Patent made to —_— for new caſting of Lead, infomuch that 
this. varics only in form , and not in ſubſtance, this agreed with 
the ancient, this was alſo. void; and if the Starch made be anoth# 
thing, than the Mcal which was bought, then it ought to be another 
in nature and quality, but this is not, for. Starch is uſed for ViQual 
in Spain and other Countries, as Rice is uſed: See 46 Aﬀſe 8. 
27, and he intended: that the Proviff made that clear and without 
queſtion, for there cannot be a difference made between that and 


- Malt, ' and if Malt had not been within the Budy of 'the AR; this 


would not be excmpted- by ſpecial Proviſ, and fo the Statute of 
25 H.$, chapter 2.. for tranſportation of Vidtual in. Ireland, except 
Mcal, which proves alſo that Meal is- included within the words, 
dead Vitual, and which hath been within the Body of the Statute 
if it had not been excepted; and to the Objection that it is pena! 
Law, and fox-that hall: have firict oppoſition, and not by equity; 
but he Gith that this Rule fails as to the intereſt of the Common» 
Wealth, that is, when the Common-wealth is intervenient 3 and 
to the ObjeRion that this is a thing invented after the making of 
the Stetwte,. he anſwered- that, with the Cafe of Saint- John, 4 Coke 


71+b, which inhibits Hand: Gums, aud it is there adjudged that Dip? 
and. 
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and Stope-Bowes, which are of later inventjon (hall be within, the 
State, for they are their invention, and- their form of the things 
which are inhibited : and ſo Vernan's Caſe, 4 Coke, it he to whole ule 
enfeoffs his Son and Heirz this (hall be taken within the Szatute of 
Marlebridge; and yet he to whoſe uſe cannot make a Feoffment , 
nor uſes were not known till many years after the making of this 
Statute, and Baker furthers the Meal for the ule of man, and for 
that he may {l] it in Bread without any puniſhment 3 and then he 
ſaid it was the Office of a good Judge to ſuppreſs the miſchict , 
and to advance the remedy, as the Lord Auderſon ſaith in Browne's 
Caſe, 3 Coke : And fo he concluded and prayed Judgement for the 
King, and the Informer. And note that this Caſe was ſolemnly ar- 
gued by all the Jultices of this Court ; and it was adjudged, that this 
was ingrofling within the Statute by Warburton, Fofter and Winch. 
But the Lord Coke argued the contrary, Walmſley being abſent that 
Term, - 

The ſame queſtion was argued the ſame Term in the Exchequer 
upon an Information there exhibited by one Colins an Infoxmer, and 
it was thgre argued by Hitchcock of Lincolns-Inn for the Defendent , 
and he argued that the Starch was not the ſame-thing which was 
bought, no more than if it had been made in- Bread 3 and he cited 


the Book of 5 H.7. 15,16, where it is agreed that it a man. takes * 


Barley and makes Malt of that, that he from whom it was taken , 
could not take the Malt, for that. that there the thing is altered 
ip another nature, and he intended that the Starch, is nat the ſame 
in number nor qaality ; but he agreed, that-if Wheat be only groun'd, 
that this notwithſtanding is within the Statute, but if jt be made in- 
toBread, then fold, it is not within the Statute, for then it is ano- 
ther body, and other things added to it, and the foxm is al(o altered, 
and the form gives the being and the-nawe and. if Water be turned 
into Wine, it s no Water, though it. he by Miracle, ſq if a Parſqn be 
made Biſhop, he is not the ſame perſon, for Honours change Man- 
ners3 and this is his reaſon that. the Writ (all abate, fox itis ngwly 
created, as of nothing. 7 H.6. 15. 22 R.2. Brev. 93.b.& R. 3. 20. 
Alſo the Statute of 21 H.$. which provides that the party. from 
whom any Goods are ſtoll'n, after that the Felon is* indicted, ſhall 
have reſtitution of the lame Goods; - but if the Corn be ſtall'n, and 
converted into Meal, the Owner ſhall not have refitution, :for 81 
not the ſame which was ſtolPn ;. but:if Plate be ſtoll'p, and altered in 
other form, yet the owner ſhall have reſtitution of that, as he fGid, 
which was adjudged for the King, 40 Elig. But wha reſtitution 
upon .a Writ of Errour, where the: Judgement is the ſame thing 
ſha} be refiaxed, that if yet Term be (old by Fiers Facigs., and aftey 
the Judgement is reverſed by Errour, be ſhall not be psſipxed to the 

Q 2 Term, 


3 


Dodridge, . 


that; for they axothe/ſanicin iavention; as itiis/ reſolved it. Streche's 
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Ferm, but” (halt have the Money'for which it is ſold: alſo he faith is 
is not the ſame in' numbcr- and ſubſtance , for the firſt thing was. 
corrupt, and the corruption of that was the beginning of the 
new, and the Wheat' is the matter of which, and alſo water js 
and Fire, and the heat of the Sun, and after that it-is made in Starch 
ic will not be difſslved and made into Victual, no more than Brea. 
ang the worſt Wheat wil make the belt Starch: alſo he incendes 
that it is not in the ſame condition nor fimilitude 3 alſo he objeced 
that (Ligamen) which is the word contained in the Count, is ng 
Latin word at all, but (Legwmen ) is the Latin word, and that is 
Latin for Pulſe z and: that not being any Latin word, the Engliſh 
which is added will not help it, and fo he concluded and prayed 
Judgement for the Deferdent, 

Dodridge-the Kings Serjeant, for the King and for the Informer, 
argued that the Starch is the ſame ( Namero) in number, quz 
lity and ſubſtance, not in likencſs, and that the Statute, is no Law 
of explanation, but of dihnition of three ſeverals, which make dearth 
without- want; and- the tore- ſtalling prevented the puniſhment of 
Law bcfore the making of this Stazyte 5 but now theſe gre in fe 
vera] degrees, that is fore-ftalling is commonly ingroſling, and re- 
grating, and Ingrofſer is always Regrator, and that the Defendent 
in this Caſe is Ingroſſer of viQuals, that is Victuals which is the 
fiaff of man's health, and the want ob that is more grievous than. 
the-want of all other things, and the dearth of that isthe moſt pinch. 
ing dearth which may be, and the gain of that- is a baſe gain, and 
they which baſely buy of Merchants, that they may ftraightways («ll 
not any thing uoleſs they may get great gains or ſave in the meaſure, 
and they are called Regrators, as Grators of the faces of the People, 
and if this Statxte had been exccuted , this had prevented many 
Dearths$ and to the objeRion, that it- is a penal Law, and for that 
tall be'taken RrifMlyz and'there is a. general Rule, and as true as it 
is general 3 but it is true if it be not within the exception, that is, i 
publick good doth not. intervene, and here ic concerns the Com- 
mon-wealth , as much as the lives of men, and many other penal 
Statutes have been taken by Equity; as the Statute which makes 
that! t6 be peWsy | Treaſon if 'the-Servant kill his Maſter : and in the 19 
H. 6. It-is\agreed that if the Servand afrcr he is departed''out of the 
ſervice of: his Maſter, kill-himwpor avy. malice conceived during the 
time” that he was in/his [ervice, this: (hall: be taken within the Equity 
of the Statute,” and fo the Statute of 133 H, 8; was made precilely, 
2gainſt- Hand Guns, and Daggs aze taken to be within. the Equity 
ef that;-wotwithBlanding that they . were invented afterthe making 
of thet: Stave; an@ÞWere hot: kdown at the time of 'the: making of 


Caſe, . 
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Caſe, in Coke 7:1. b. And to the words of the Statute (who ſhall fell 
the lame) it intends that Starch is the ſame in all, but only in fimili- 
tude; for a thing which is of the ſame {imilitude is not the ſame, but 
like the Came (for no like is the ſame.) Alſo he intended that it is the 
ſame both in number and form, and he agreed (that form gave the 
being) for that is not the accidental as here it is, but it is the ſub 
ftantial form, and every one knows rhat Meal of Wheat, is the 
ſame as Pepper beaterrin a Mortar, and Pepper and all other Spices, 
ſo that it is the ſame in number, exiſtence, fubſtance and eſſence, and 
he intended alſo the ſame in intention, for Meal is Victual, and is 
dead Victual be it-Corn or Mcal; and Corn grownd, and made in 
Meal, then fold, yet that remains dead ViQual\, and Mcal is the 
ſame dead Victual, though that it be not the ſame Corn; and to 


prove that Corn is Victual, he cited the Statute of 25; Edw. 3.5. 


Stat. Chap. 7.: which provides that no Forreſter (hall make any ga- 
thering of Victuals by colour of their Office 3 and he intended, that 
Corn was within this Statzte, and ſoalſo of the Statute of the 3, P. 
and M, Chap. 15. Raſtal , Viniverſities whith provides, that to the 
Purveyor, Bargainor for any Vidtuals within 5-miles of any of the U- 


niverſitics of Oxford or Cambridge, where Grain and Victual are joyned : 


together, 

So the Statwte of 25, H. 8. Chap.” 2. abridged by Raſtal, Victual, 
15. which inhibits the tranſportation of Victual, it it be not of Meal. 
and Butter into Ireland, by which it appears that Meal is dead Vi- 
Guals : And he ſaid, that Vidtual! is that which refreſheth men, and 
Victuals are thoſe things, which to the uſe of eating and drinking are 
neceſſary. So that Meal is the fame in number, though,that the 
Corn were turned into Meal. And he cited Peacock, and Reynold's 
Cale to be adjudged 42 Eliz. that if aman buy Corn , and con+ 
yert that into Meal, and ſo ſell it, it is within this Statute ; And he 
laid, that it-4man,be madea Knight, hanging his Aion, that this 
ſhall abate his Action 3 but yet he remains the fame perſon, but his 
name is changed, which is the cauſe of the abatement of his Action, 
7H.6. 15. Alſo the Defendent is concluded by his Demurrer upon 
the Information, to fay that it isnot the ſamething, for this is con- 
feſſed by the Demurrer 3 and though that the name be changed, this 


Is. not materiadpit the ſubſtance be-the ſame and he agreed, that a : 


Baker. which buys Wheat, and makes it into Bread, is not within the 
Statute for he furthers that to the. uſe of man, as a Curryer makes 
- the Leather more titand apt for uſe 3 but ſo doth not he which makes 
it into Starch, torhe furthers the abuſe; for it is no lawful Occupas 
1on, but idlc and frivolous furtherance of vanity of men. And in- 35 
H. 6.2, If a man enter into the Land of another man, and cut Trees, 
and that ſquare, and make. into Boards, yet. if the Owner enter, he 
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may take them: But if it be made into a Houſe, otherwiſe it is, for 
there it is raingled with other things, as itis 5 H. 7.15, 16. So fron 
made in Anvil: But of Leather made in Shooes otherwiſe it is, info. 
much that it is mingled with other things, 12 H. 8. 11.4, A dead 
Stag is nota Stag, but is a certain dead thing and fleſh; as a man 
dead is not a man: but agreed the Book of H.7. 15 and 16, that 


Corn converted into Meal &annot be reſtored , nor reprized, ng 


more may that if it remains in Corn, if it be not in Baggs; -and he 
ſaid, that upon the Statwte of Merton, the Re«diſfciſin atter the Re. 
covery in Aſiſe, it the ſame Diſſeiſor makes Re-diſleiſin, the Sheriff 
may exainine that, &c. And it is agrecd in27 H. 6. That it Tenant 
in Tail be difſciſcd, and recover in Athſe, and is put in Poſſefhion, ard 
after his Eftatc is altercd, and he become Tenant in Tail atter poli. 
bilicy of Iſſue extin&, and then the Difſcifor makes Re- difleilin,that 
this is aidcd by the Stetute; not that it is alteration of the Eſtate; 
And alſo he faith, it appears more tully by the Provifo, by which it 
is provided, that Barley turncd into Malt, and Oats turned into Oat- 
meal, if it be by IngroflinF, it is within the purview of the Statute, 
So if it be by way of Fore-ſtalling z or if they fell them again before 
that they are converted, ſhall be Regrators : And to the ObjcRien, 
that other things, that is, Water and Fire are added to that 3 he faith 
that none of them remains, for the Fire drys the Water, and the Fire 
alſo goeth out, and ſo he concluded and prayed Judgement for the 
King, and the Intormer, and it was adjourned. | 


Michaelmas 9g Jacobi IG1IT. in the Common Bench. 


IN Dowcr againſt Infant, which makes defavlt upon the grand Cape 

returned, and agreed by all the Juſtices, that Judgement thall be gi 
ven upon the Default, for the Jofant (hall not have His age, and (o it 
was adjudged upon the Wiit of Error, 


Charnock agai»ft Currey Adminiitrator of Allen. 


N Debt upon an Obligation againſt the Defendent,& Adminiſtry 


tor as above, he pleads Judgement had againſt him in an Aion of- 


Debt, and over that hath not to ſatishe z to which Plaintiff replies, 


that this | yr war ry was for penalty, and the condition was for a leſſer ' 


{um ;' avd that the Plaintiff in the firſt Action had accepted his due 
Debt, and had promiſed to acknowledge fatisfaRtion of the Judge» 
ment at the requeſt of the Defendent; and at his charges : and the 
Adminiſtrator which was the Defendent, did make that ny” 
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Fraud and*Covin, to avoid the Plaintiff's Action ; Upon which the 
Defendent hath demurred, and fo conteſſeth the matrer of the Plea. 
But Foſter ſcemed that the Plaintiff ought to aver, that the Plaintiff 
' in the firſt Action hath offered ro acknowledge ſatisfaction, and that 
etherwiſe he ſhould be put to his Action upon the Caſe: But Coke and 
Warberton intended that the Replication is very good without ſuch 
averinent 3 for it ſhall be intended, that the Plaintsf will perform hi 

romiſe : Bur further, this Demurrer which was only for part, wa 
alſo for another part, an Iſſue zoyned- for the other part, which was 
ro be tryed by the Country 3 and which ſhall be tryed of the Ifſue, or 
of the Demurrer, was the queſtion 3 and it was agreed by themall , 
that the Iſſue, or Demurrer ſhall be firſt at thediſcretion of the Court”; 

Se 11 H. 4,5. 38 Ed. 3. | 

Commithon is granted-to the Council in Wales, of which the Pres conmidion 
fidem, Vice-preſident, or Chief Jufiice to be one: And: the queſtion *2the Coun” 
was, if they might make a Deputy - and it was agreed that delegate 
power could not be delegated, but they might make an Officer to take 
an accompt in any ſuch Act, 

Note, that a Caveat was entred with a Biſhop, that he ſhould not Caveat to 2 
admit any without giving notice, that the admitlion, this notwithe >: 
ſanding,is good 3 but if he admit one which hath no right, ke is a di> 
ſprber, but otherwiſe the Caveat doth nothing, but only to make 
the Biſhop careful what perſon he admits. 

Fofer Juſtice ſeemed, that if the Ordinary now after the Statwte of ir admini- 
21 H.S. grants Adminiſtration to one which is next of Blood, that 77252" t2. 
he cannot repeal it : But Coke chief Juſtice ſeemed the contrary, and v10o4 can» 
that he incurred the penalty of the Statute only. And it an Admini- _ - 
fration be granted to one which is*nexe of Blood, upon which the 
frſt Adminiſtrator brings an Action of Debt;and hanging that,upon ſug- 
geſtion that the firſt Adminiſtration is void, another Adminiſtration 
is granted 3 and it ſeems that this ſecond Adminiftration granted upon 
this ſuggeſtion ſhall "mg from the firſt, though it be general, 
and without any recital of it. But if the ſecond. be declared by fen- 


tence to be void from the beginning, then the firſt remains good. 

Action upon the Cafe was brought for theſe words, that is, thox Attion er 
batt killed I. $. And it ſeems that the Action doth not lie, for a man "*®- 
may kill another in Execution, and as Miniſter-of Juſtice, orin War, 
in which things killing is juſtitable,. 


Michacimas 


Part n | 


Michaelmas 1611. 9 Jacobi i# the Common Bench, 


George Barney againſt Thomas Hardingham. 


Treſpa5 for JN Treſpaſs for breaking the Houſe, and taking of a Cow, the 


breaking a 
Houſe , and 


taking a 
Cow. 


Houghton, 


Deſendent pleads that the King ard, all thoſe whoſe ERates he 
ath in the hundred, have had Turn, and at the Court held ſuch ; 
day it was preſented, that the Plaintiff had incroachcd apon the high 
Way, for which he was amerced, and the amercement was affeered by 
two Juſtices of Peace, according to the Cuſtom of the Turn aforeſaid ; 
And that he being Bailiff of the hundred, by vertue of a Warrant tg 
him in due manner made and direced, had entxed the faid Houſe, 
and taken the ſaid Cow for diſtreſs, for the ſaid amercement, and car. 
rying it away, which is the ſame Treſpals, and ſo demands Judgement, 
upon which Plea the Plaintiff Demurred ; And by Howghton Serjeant 
for the Plaintiff, the Plea in Barr is not good, and firſt he conceived 
that it was not good, inſomuch that the King hath made his Preſcrip. 
tion,by whoſe ERate, and he intended that he could not make his Pre. 
ſcription,by whoſe Eſtate, infomuch that this lies in Grant, as itis 12 
H.7. 15. where it is agreed, that by nothing which lieth in Grant, « 
nan may preſcribe, (by whoſe Eſtate.) Alſo the Plea is that the King 
was ſciſcd in his Demeſn as of Fee, where it ought to be in Fee on. 
ly 3 infomuch that it is a thing only in Juriſdiction or Signiory, and 
not Manurable, as in 8 H. 7. 7 H. 4+ 30 Aſiſ. In ans 
&ion of Debt upon Reſervation made upon Leaſe in a Mannox and 
Hundred, it is agreed that the Hundred is not in Demeſa, nor Ma 
nurable : Alſo the Plea is not good, infomuch that it is not pleaded, 
before whom the Turn ſhall be held : And always when a man claims 
a Court by Patent, he ought to ſhew before whom his Court 
thall be held , otherwiſe it ſhall not be good ; ſo of Conuſance of 
Pleas, otherwiſe it is if it be in a Turn, for that ſhall be intended 
a certain ancient Court: Sce 44 Ed. 5.17. 1 H. 4.6. 6 H.41 
Alſo the Statute of Magna Charts, Chap. 35. requires that it (hould 
be held in the accuſtomed place, and fo it ought to be alledggd, or 
otherwiſe it is againſt the Statute, and for that it ſhall not be good, 
for it is of the nature of Sheriffs Turn and derived out of that: 
See the Book of Entrics in Replevin 2, Allo the Statute of Magna 
Charts, Chap. 14. appoints that the Officer ſhall be the Sheriff; 
and this is not pleaded but generally by two Juſtices of Peace upon 
their Oath: Andalſo it is not pleaded to what Sum the amercement 
was made: Alſo it is pleaded that he being a Bailiff of the Hundred, 
by vertue of a Warrant to him in due manner dire&cd and made, 


hath taken the diſtreſs, and doth not plead the Warrant certainly , 
: nor 


Mn: Barney ag4i»f Hardingham. r21 
nor the place-where it is made, and for that the Plea is not good : 

Alſo he pleads that he took and led away the Cow, in name of Di- 
fireſs , and he ought to ſay that he took it and impounded it , for 

that (he took it and carried it away,) imports that he took it to 

his own uſe, 9 E4. 4.2..20 Ed. 4. 6. And ſo he concluded that 

the Barr is not good, and prayed Judgement for the Plaintiff: And 
Barker (Serjeant for the Defendent)) conceived that the Preſcrip- Barker. 
tion for the Hundred (by which the Eſtate) was very good, and for | 
that, ſee 12 H. 7. 17. a. 8H. 7. 13 H.7. Alſo he intended Bur not 
that the Title to the Court is very good,notwithfianding that it is not 57" 
expreſſed; before whom it ſhall be held, inſomuch that the Law takes 
notice of the Turn of the Sheriff, and that he is Judge of that , 

and that the Afﬀfrance is very good, inſomuch that this is according 

to the Cuſtom to the Turn aforeſaid : And the Warrant of the 
Bailiff is very well pleaded, and more is pleaded than need, fot it 

is the duty, and appertaineth to his office to gather the amercements, 

and he might do that without Warrant by force of his office ; But 

if it be upon plaint between party and party, otherwiſe it is, and for 

that ſee the Book of Entries 553. And allo the charge in the AQi- 

on is for that, that he took and carried away, and ot that he made 
Juſtification, and he cannot plead otherwiſe, and to the (whoſe E- 

ſtate, &*c,) That a man cannot preſcribe to have a thing by (whoſe 
Eftate) which lieth meerly in grant, without ſhewing of a Decd , 

yet when that is appurtenant to another thing, as here the Court 

is to a Hundred, it may very well that do, and 33 H. 8. B. Leete 
when the penalty is preſented by the Jury it ſelf, there needs not 

any affirance 3 And fo he concluded that the Plea in Barr is very good, 

and prayed Judgement upon that for the Defendent : And Coke chief 
Juſtice ſaid, that Turn of the Sheriff is derived of Turner, which 
lignihes to ride a Circuit, and ſo of that is derived Turner, and of 

that the Turn of the Sheriff, and of this is derived the Hundred , 

and from this the Leete : And it ſeems to him, that he ought to plead, 
before whom the Court ſhall be held, inſomueh that it is againſt Right, 

and fo it was adjourned, 


Michaelmas 1511. 9 Jacobi in the Common Bench. 
Hill eg4i»ſ# Upchurch. 


AT Ote, that Coke chief Juſtice ſaith, that it was adjudged in 27 of Copy-bold 
N Eliz. For the Mannor of North-ball in the County of Eſex , ile 

Fat admitting that a Copy-hold may be Intailed by the Statate, that 

2 Cuſtom that a ſurrender ſhall be a Barr ox diſcontinuance of ſuch 

| R Eſtate. 


122 - Brandon Caſe, Part 10; 
Eftate-tuil' is good, for as wellas the Eſtate may be created by Cy. 
ſom, as well icaney be. barred. or. diſcontinued by, Sarrender by Cy 


ffom, | £ 
Bra nd on's Caſe, , 


Extent upon Ote if a Mannor or. other: Signiory be extended upon a Statare; 

—— and a Ward falls which is a {ufficicat value to make fatisfaGtion 
of the Extent, yet this (hall not be any fatisfaction in tender to (atif; 
faction: Inſomuch that this is-only the Fruit of Tenure, and not like 
tocutting of Trees, nor to digging of Cole or other: Ore: And 
Coke chief Juſtice, that it. hath been adjudged, and. with this agreed 
the Book of 21 Ed. 3. 1. ; 

Summons in The manner-tagnake Summons in Dower, if the Land lieth in one 

Power. County, and the Church in another County; Then upon the Statute 
the Sheriff ought to come to tht next Church, though it be in ano+ 
ther County, and there make Proclamation, as the Auditors in Ac- 
compt ought to commit the Accomptants found in arrerages tv the 
next Gaol, and there ought to be committed, though: that they are in- 
another County, 

Patentofs - The words of a Patentof a Judge of the Common Bench, are a 

Judge of the follows, that isto ys by the Grace of God, &c. Know that 

ich, We have conſtituted, Humpbrey Winch, Serjeant at Law, one of out 

Juſtices of the Common Bench, during our good pleaſuse, with all 
and ſingular Vales and Fees, to the ſame office belonging and appete 
taining, In Witnels of which, &c.. 


Michaeclmas 1612: 9. Jacobi i» the Common Bench, 


Jacob againſt Stilo, Sowgate.. 


ation an | tion was, that the Defendent ſaid of the aforeſaid Plaintiff, that he 


tlander- js pexjured,; to which the Defendent pleads; 'that the Plaintiff ano- 
ther time hath brought an Action in the Kings Bench againſt the lame 
Defendent for that, that ke ſaid the faid Plaintiff was perjured, and 
had cozened Fohn Sowgate, and that the Defendent had pleaded to 


all belides theſe words ( Thou art perjuzed ,) not guilty , and to» 


the words (thou art perfured) he juſtifies that the Plaintiff was 
perjured in making an Afidavit in the Star-chamber, and this Iſſue 
Boughton. ed that any Judgement was given npon it : And Howghton Ser- 
Fant for the Plaintiff” which had Demutred' upon the -Defendertts 


Plea: Argued 'thar the' Plex is inſufficient, for i it ſhall be _— 


N an AQion npon the Caſe for flanderous words-: The declirz- | 
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Was [vr and it was found for the Defendent, but it was not- 
plea 


—_— 


Purt I]. Jacab ag4inſd Sowgate. 
by chat-, that the Plaintiff was - aforetimes barred, if it be in a 
real- Action, it' ought to be averred, that it is for the ſame Land, 
and if it be in a perſonal Action, it ought to be averred that it is the 
Gme Ncbt or Ticſpaſs 3 and if it bepleaded by way of Juſtification, 
then he ought to have averred allo, that the Plaintiff hath taken 
a falſe and untrue Oath, upon which Iſſue might have been taken : 
But here nothing is plcaded but the Record, 'and nothing avyerred 
(in Fafio) So that the Iſſue cannot be taken upon it, for the plead- 
ing is only of Record, and that the Defendent'for the cauſe afore- 
ſaid, in the Record aforeſaid mentioned, ſpoke the ſaid words, and 
this is not good, for there is not contained any cauſe of Juſtificati- 
00, as in |. Impedit , in the 15 and 16 H. 6, The Defendent 
pleads that he was Incumbent by the cauſe aforeſaid (and without 
that; ) But this was no good Plea, for he ought to plead his Title 
ſpecially : And alſo it is not pleaded as Eftoppel, for then he ought 
to have relied upon that preciſely, as 35 H. 6. in Replevin the a- 
vowant relies upon diſcent, 3o Aſiſ. 32, 2. H. 7.9. Alſo Eſtoppel 
it cannot be, inſoruch that Judgement was not given in the fis{t 
Action : Alſo it is not pleaded as Eftoppel forahe Plea is concluded 
Judgement if Action, where he ought to have rflied upon the Eftop- 
pel, and peradventure alſo the Trial was void by unawarding of 
Venire Facias, or other Errour : So that without Judgement it can 
be no Eſtoppel , and ſo he concluded and prayed Judgement for 


the Plaintiff : Barker Serjeant argued for the Defendent , that the rakew 


Declaration is very good, and notwithſtanding that the words are 
general; that is, he is perjured, yet this may be ſupplied -very 
well by the ( Inmeexdo ) as it appears by Fames and Alexander's 
' Caſe, 4 Coke 17.4, And alſo that Eftoppel by the Verdi& is good 
without Judgement, as in Action of Debt , releaſe was pleaded, 
and Iſſue joyned upon that , and found for the Detendent, and 
after another Action was brought for the ſame Debt, and agreed 
that the firſt Verdict was E/toppel, a Ed. 3.19.6. t. And he cited 
Baxter and Style's Caſe ty be adjudged in the point, that the Eflop» 
pel is good : and alſo Vernon's'Cal(e, 4 Coke where the bringing of a 
Writ of Dower, Eſtopped the Wife to demand her Joynture, and 
ſo concluded and prayed Jydgement for the Defendent ; Coke, the 
Count is good , being of the aforefaid Plaintiff, and may after be 
{upplycd by (Innxends) though that the words after are general : 
But if the words were general, that is, he is perjured , without 
ſaying that the Defendent ſpoke of the aforeſaid Plaintiff, theſe 


Evgliſh words following ( Videlicet ) he (Innzendo) the Plaintiff Perjured A- 
is perjured, this is not good, and ſhall not be ſupplied by (Inzy- ions 


endo) and he ſaid that another time convicted is good Plea in Caſe 
of life without Judgement, but this is in favour of life, but in + . 
R 2 pats 


124 Half: 2g4i»ft Stanley. PartIT. 


ſpaſs it ouglit to be averred', that it- is the ſame Treſpaſs, and aify 
there ought to be Judgement, and the Defendent ought to relie upon 
that as an Eftoppel, and agreed by all that Judgement ſhould be giver 
for the Defendent, it caufe be not ſkewed to the contrary ſuch + 
day, &e, 


Michaelmas 1611. 9 Jacobtin the Common Bench, 
Hall ag4i»ſt Stanley. 


—_ br Treſpaſs for Aſſault and Impriſonment, the Defendent juſtifies, 
—» qa inſomuch that the Action upon the Caſe was begun in the Marſbab 
ſey for a Debt upon an Aſſwmpſit made by the Plaintiff, and that 
npon that Capias was awarded to this Detendent, being a Miniſter 
of the ſaid Court to Arreſt the Plaintiff to anſwer in the bid AQion, 
and that he by force of that Arreſted the Plaintiff, and him detained 
till che Plaintiff found-ſurcties to anſwer to the ſaidARtion, which is 
the ſame aſſault and Impriſonment : To which the Plaintiffre- 
plied, that none of the parties in the ſaid Action were of the Kings 
houſhold, and: fo demanded Judgement, upon which the Defen- 
dent Demurred in Law: And Dodridze the Kings Serjeant: for the 
- Dodridge. Defendent, that the Court of Marſhalſey may hold Plea of A- 
Rions of Treſpaſs , be the partics or any . of them of the Kings 
houſe or not, and he intended chat the Juriſdition of the Common 
Law was general, and then they have Juriſdiction of all Adions 
as well real as pexſonal-, and though that their JuriſdiQion be in 
many Caſes reſtrained, yet.in an Action of Freſpaſs there is not 
any. reſtraint , but- at this day they have two Jurifdictions 3 that is, 
in Criminal Caſes, and alſo in Civil Caufes , within the Virge : See 
Fleta Book the ſecond and third, where he deſcribes the Juriſdiction 
of all Courts, and amongſt them the Juriſdiftions of this Court, 
and alſo Brittos which wrote in the time of EA. 1. 1ib, 1. Chap. 2, 
which ſaith it was- held before Bygott, who was then Earl of Nov 
Folk and. Marſhal, and their. Authority and Juriſdiction was abs 
folute, and their Judgements not reverſable unleſs by Parliament, 
and this appears by the Statute of g Ed, 3. Chap. a2. that they 
might hold Plez of things-which did not concern them of the houſe 
hold, and alſo the werds of-the Statute of Articali ſuper chartas 
Chap. 3. 28 Ed. 1. provides that the- Marſhalſey ſhall not. hold Plea 
of Free-hold of Covenant, nor of any. other contra made between 
the Kings people , but only of Treſpaſs made within the Kings houſe, 
er within the Virge, and of ſuch Contra&ts and Covenants which one 
of the houſe made with another of the Kouſe, and within the houſe 
and in no. other-place , where Treſpaſs. is limited to the _ 
u 
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houſe or within the Virge, but no reſtraint'that the parties ſhall be.one 
of the Kings Houſe, or otherwiſe it! ſhall not/ be ingended which, 
| ſhall be: only thoſe which: are of the. Kings Houſe, inſomuch: that; 
the Treſpaſs is limited to' be made within the, Virge , allo he ſaid: 
it was a Statute made 3o Ed, i, which provides, that if any caulcs- 
ariſe amongſt the Citizens. of. Loxdox only , ;that this (hall be tryed: 
amonglt the Citizens 3 but if it. be between-them of the Houſe, . it: 
(hall be tryed by them of the Houſe, by which it appears that they: 
may hold Plea between Citizens of Loudon, where none of the par- 
ties are of the Kings Houſe, alſo the Statute of 6 Ed. 3. chapter 2, 
provides that in Inqueſt, they ſhall be there taken by men of the 
Country adjoyning, and not men of the Kings Houlhold, it it be not 
betwixt. men of the Kings Houthold, if be not for Contracts, Cove 
nants and Tieſpaſſes made by met of the: Kings Houſhold - of one 
part, and that the ſame Houſe which refers to the Statute of Articult 
Jager chartas before cited , and this expounds, and ſo the Statwte 
of 10 Ed. 3, chapter 2. provides. that in Inqueſt they are to be 
taken in the Marſhalſey , and: that the ſame Inqueſt ſhall be taken 
of men of the Country thereabout, and not by people of the Kings 
Houſe, if it be not of Covenants, Contracts, or Treſpaſſes made 
by people of the (ame Houſe, according to the Statute made-in time 
of the Grand-father. of the ſaid now King , and according to that 
the uſe hath been, that is,. it none of the parties were ot che Kings 
houſe, then the -txyal had been by. the men. of the Country adjoyning, 
And if one of the parties be of the Houſe, and another not, then the 
tryal is by party Juries: and if both the parties-be of the Houſe, then 
all the Jury hath uſed to be of the Houſe and if the Cauſe be be- 
tween Citizens of Londox 3. then the tryal hath uſed- to be by Citi- 
zcns of Loxdox, and in the Book of Extries, the ſame Plea was plead» 
ed in falſe Impriſonment, 9, 10, and the Regiſter, fol. 111+ A. in a- 
ion upon eſcape in Treſpaſs; and to the Books of 7 H.6.430. 16 
H.6. Long, 5, Ed. 4. 19 Ed. 4. 21 Ed; 4. He faith, that none of theſe 


Books are in Action of Treſpaſs but one. only, and that is-miliaken 


in the principal point, and.fo may be miſtaken in one by.Caſe : And 
the Book of 10 H. 6. 30. is directly in the point : But Brooke in A+ 
bridgement of that ſaith, that the practice and uſage of the Court 
was otherwiſe.; But it may be objected, that this -is (Irdebitatus af- 
 Jumpfit) which is in nature of an; Aion of Debt, and founded upon 
Contract he ſaid that F;tzberbert-in his Natura: Brevinm ſaid, that 
there are two ſorts of Treſpaſſes, that is, General, and upon the Caſe, 
and Treſpaſs is the Genus, and the. other. are the. Species, and that 
the Acqion is founded upon breach of promiſe, which is the Treſpaſs, 
as for not making of a thing, which he bath, promiſed co do, and it 
is Mageſtrsle. breve, and not breve. formatam,: and. (0 is an Action of 


Trovee- 


t25 


Hutton, 
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Trover and" Conveeſox, ot [- 2! are) Writs' of Treſpaſs: bat ag: 


mit- rhat-noz yet Action Imftiforiment doth not lie} fr he 
ought: not ro diſpate'the Authority of the Court 3 for the duty of his 
ce is only to be obedient and diligent, for otherwiſe he ſhould be 
judged of the Judge : And who by the appointment of the Judge doth 
any thing, doth not ſeetn-to do it deceittully, becauſe it is of 'neceſſ» 
ty he ſhould obey and-r4 H. $. 16: a Juſtice of Peace awarded a Wax: 
rant to arreſt ai'tman for ſufpicion of Felony, where his Warrant was 
void ; and 'yet the party to whom it was direQted, juſtthes the ma- 
kivg of the Arreſt by force of that. And 12 H.7. 14: Capias was + 
warded-to the Sheriff without original, and yet it was a ſufficient Wax. 
rant to 'the Sheriff : And 22 Afeſ. 64. Court awarded a Warrant : 
where they had' no Jurifdifion, and yet it was a ſufficient Warrarit 
for' him to whom it was direQed.” And ſo in ManſePs Caſe, if the She- 
riffexecute an {habere facias ſeſinam) awarded upon a void Judge. 
ment, this is a ſufficient Warrant for him. So in this Caſe allowin 
that the Court «hath no Juriſdiction, yet the Plaintiff cannot be re- 
lieved by this Action, but is put to his Writ of Error, or to his Action 
upon the Statxte;, and ſo beconcluded, and prayed Judgement for the 
Defendent, | 
Hatton Serjeant for the Plaintiff argued to the contrary, and he 
intended that Judgement ſhould be given for the Plaintiff, for the 
matter, and alſo for the Partics, and that the Judgement, and all 6- 
ther proceedings in the Marſhalſey were mcerly void 3 and he denyed 
that they had originally ſuch abſolute juriſdiction, as Flets pretended, 
for originally that wasonly for the preſervation of the peace, as it ap» 
pears by the ſtile of the Court , and alſo by the diverfitics of the 
Courts; and that criminal cauſes which require expedition, are there 
only triable, and that civil cauſes are encroached of later times, 
and it" was neceſſary to be reſtrained arid reformed by Parliement : 
And it appears by the Statute of Articxli ſuper Chartas, that they 
have'encroached to hold plea for Fxec-hold 3 and for that the Court 
which is mentioned in Flets, cannot be otherwiſe intended than the 
Kings Bench, which then followed the Kings Court. And allo that 
they have not encroached only upon matters, as to hold plea for Free- 
holds, but aMfo to perſons and places where Contracts and Treſpaſſes 
wete made, and this was the cauſe of the making of the ſaid Statute, 
And to this Aion of Treſpals for indebitatus eſumpſir there begun, 
he intended that it is for another thing, of which they could not hold 
plea, and it might be criminal 3 for civil is that which begun by con- 
traQ, and it is part of the commutative Juſtice, for which is recom- 
pence given by one party to another, and is not founded upon 
the Contra, but is tranſlated to an Action of Treſpaſs, which manner 
of Treſpaſs is not within the Statute ; and ſo he intended, that for the 
matter 
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matter it is not within the Statute : and then for the perſons alſo, he 
intepded-that it-iz. opt withip the Seahuts,, and. this appears |by the 
word3 of the Statute of 28 Edw. 1, Articuli ſuper Chartas, and to 
that 10 H..6-130. 'itis ad pmdgedthat. Judgement in ſuch, Caft there 
given is void, and Coram non Fudice 1, ſo 7 H.6.30. expreſſes the cauſe 
to be, inſomuch that'none ot the parties are ot;the Houſhold of the 
King, 4 H. 6.8. 19 Edw, 4.8. 5 Edw. 4. 32 H.6. Rt, 27, And 
he. cited allo Mithelbarre's Calc to beadjutiged wpon a Writ bt Frith, 
ia the Kings Bench, 38 Ez. that. they-could not- tender a Pleg ih 
Treſpaſs for' Trozer and Converſion , it nonc; of , the partics were of 
the Kings Houſe: And!further he faid,. that when a Court had Juriſe 
dion, and errs in matters of proceedings, or. ia Law, there the Ex- 
ecution made by force of their Proceſs ſhall.be lawful, But whare 
the Judgetneut is void by default of Juri{diction, as in; this, Caleythere 
ic is otherwiſe , 10 H. 6; 43. Recovery of; Land in the Spiritual 
Court is void 3 ſo Fetmedon commenced, and Judgement given upon 
that before the Judges of Affifes void. So 36 H.6.32. Recovery of Land 
in Wales in this Court (is void : | and 8 Ea, 4.6. Recovery of Land in 
aucient demeſy is: avoidable by Writ of Deceipe; But in. the;other 
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Fulice, 


Caſes before; the Judgement and Recovery is abſolutely void,and {Co-- 


rem non Judicy )- tor defaultiof Juriſdiction ; So ing H- 7. 12, 4. Rep 
covery of Land in Durbans, Cheſter or Lancaſter, here is void for the 
ſame cauſe; And in this caſe alſo the (aid Sratwte makes that void by 
exprels words ; See the Statwte of drticuli ſuper Chartar, Chap. 3. 
And to the Caſe of 14 H, 8. :before cited , of Warrant awarded. by 
Juice of Peace 3 he agretd,, that infomuch that the Juſtices of Peace, 
bad Juriſdi&ion of cauſesof+ Felony, . and erred only-ip the, form and 
manner of his proceedings, and fo in'all the others. Caſes which were 


pat of the other part. And alſo he agreed that a Writ .of/Error may. 


be well maintained, if ſach Judgement which is yoid, as it was in. M#- 
<helburn's Caſe, for the party. may admit the Judgement tobe but void- 
able if he will. And to the exceptions ta, the: pleading, 'that [is,. that 
the Authority is riot proſecuted; u Poftas, :that is, ſich a day, which 
was before the Jadgement, and yet it iſcems good 4 dud: that in the tirti 
the Authority was very well proſecuted in the i2 Poſtes was ſufficient; 
and the other words, that is, (ſuch a day) is but. ſurpluſage;; and ( 
hecencluded, and prayed Judgement for. the-thePlarriff, and it, was 
agurned, . | 224 3b off ol eoRfeind grill pot 
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x28 | 73%, Part R, 


x Mickeelmas 9 jacobi' x6 TI the Common Bench, 
Peto againſt Checy and Sherman and their Wives, 
Trin. 9 Jacobi, Rot. i151. 


IN Trefpaſs and Ejeftione Firme, the Defendents pleaded, that one 
of the Defendents made agreement with "the Plaintiff, for the (aid 
Treſpaſs and Eje&ment with ſatisfaction, and demands Judgement 
if Action, upon which the Plaintiff demurred in Law ; and it was ar- 
gued-by Nichols Serjeant for the Plaintiff, that the agreement was ng 
Plea, though it be {aid by- Keble in the 11 H. 7. 13. that though it 
bea Plea in Raviſhment' of Ward., Quare Impedit, and © yare ejeci 
infra terminum, infomuch that they are Actions perſonal : But Wa 
denyed that, 'inſomuch that Inheritance is to be recovered, and in 
Ejefiione Firms Term ſhall be recovered 3 and for that it ſhall not he 
ſpoken, and of this is Food expreſly in the 13 H.7, 20, 6b. that in E. 
Jefions Firme agreement hall not be a plea, inſomuch that the Term 
is tobe recovered, which is the thing ir demand, And there aloit 
is agreed, that in Waſte brought againſt Leſſee for years in the 
Tenet, agreement is good plea, and ſo Vavaſor intended, if it bein 
the Tenet, but not it it be brought againſt Leſſee for life : And alfo 
he intended that by Recovery in Ejetione Firme, more (hall be reco- 
vered than the-Term only, for by that the Reverſion ſhall be alſo re 
daced,aud for that the Inheritance is drawn inqueſtion 3 and it is fad 
in x 1 7. 13. that it ſhall not be a plea-in Afiſe, infomuch that there 
the Free- hold is to be recovered, and by the ſame reaſon he intended 
that ſhall be no plea, infomuch that more is to be recovered than 
in Aſ#ſe, for there the Demandant only ſhall recover the Free-hold, 
and his damages'z but here the. Term and- the Inheritance alſo are 
xcduced and revelted /:- And this is the reaſon alſo which is givenin 
11 H. 7. 13.6. by Fiſher: That it a man make a Leaſe for years, ren 
dering, Rent, and after brings Debt for the Rent behind , the D+- 
fendent cannot wage his Law, notwithſtanding that the Aion is per- 
ſonal ; But this is more high in his nature, as it is there ſaid, and yet 
there nothing ſhall be xecovercd, but only damages, for which a man 
may have ſatisfa&tion. Alſo he intended that it was not well plead- 
£d 3 that is, that ſuch agreement was had between the Plaintiff, and 
one of the Defendents, and betwixt thoſe ſhall be intended thoſe two 
only, and alſo Ipſamand Alior by his commandment, and doth not 
ſhew that this was made by the other two by his commandment and 

ſo he concluded, and prayed Judgement for the Plaintiff. 
Shirley Serjeant for the Defendent, that the Plea is good, and y 
the 
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the nature of the Aion is only Treſpaſs by force and Arms, and 
differs from a Dare Ejecit , but Ejetione Firme differs from pre- 
ditt, infre terminum ; and lies againſt the immediate EjeQ&or 3 but 
Quare Ejecit lieth againſt him which hath Title, as he in Reverſion, 7 
H, 4. 6. b. Ejefione Firme was brought by Executors of Land let to 
their Teſtator for years, upon outing of the Teſtator by the Statute 
of 4 Edw. 3. Chap. 6. which gives Action for the Executors of goods 
taken out of the poſſeſſion of their Teſtator : and it ſeems to him alſo 
that Proceſs of Oatlawry lies in an Ejedione Firme, but in Quare Ejecit 
infrs terminam only ſummons: Soitis 11 H.7. 13. there is a great 
difference, between Waſte and this, for there the Proceſs is Diſtreſs, 
and other ſpecial Proceſs :- But ſo is it not here, but only the Proceſs 
which is in other general Actions of Treſpaſs, and fo is the expreſs 
opinion of Keble, in 11 H. 7. 13. that in Raviſhment of Ward, 
Qvare Impedit, and Quare Ejecit infra terminum, that agreement 
is a good Plca, and yet all thefe trench upon the Realty; and in 
Ejeftione Firme, it the Term expire, hanging the Action this ſhall 
not abate the Writ ; but the Plaintiff (hall have Judgement for his 
damages, otherwiſe in a Quare Ejecit infra terminum. And it was 
reſolved 20 Eliz, that if an Ejeftione Firme be brought at the come 
mon Law of Lands in ancient Demeſn, that this ſhall not alter the 
tenure,” infomuch that it is meerly perſonal, and the damages are the 
principal which are to be recovered : and in 2: Edw. 4. 10. b. the 
difference is ſhewed between Ejettione Firme, and Dare Ejecit infre 
terminam, for one lies againſt the Leſſor, or other Ejector immedi- 
ately, and the other lies againſt the Feoffee of the other immediate 
EjeRor, and the firſt is by force of Arms, and the other not, and it 
always lics againſt him that is in by Title, and the firt againſt him 
which is the wrong doer 3 and he intended that the agreement with 
one of theſe Defendents is good, for it is fatisfaQtion, and diſcharges 
the AQtion as Releaſe, the which every one which hath it may plead 3 
and here it is pleaded with ſatisfaction, that is obligation, upon which 
the Plaintiff may have Action, and ſo he concluded and prayed Judge- 
ment for the Defendents, 

Wynch Juſtice argued this Caſe, notwithſtanding that he had not 
heard any argument at the Barr, this being the firſt Caſe that he ar- 
gued after he was made Juſtice of this Court, and he delivercd his opi- 
nion that the agrecment was a good Barr 3 and he'faid, that the dif- 
texence is where the thing to be recovered is in the Realty, and where 
it is in the Perſonalty, as it is agreed in Blake's Caſe, 6 Coke 43. 5. 


So that here the only queſtion is, if this Action be in the Realty,or in 


the Perſonalty, and it ſeems to him that it is in the Perſonalty, and 


that ir is of the nature of Treſpaſs, and the Term is not anciently to 


be recovered, as it is: 6 R. 2;'Fitz, Ns. -Brev, and it is within the Sts- 
| S | 


Wynch. 


tute 


Poſter, 


Peto eg4inft Chery, Part It, 
tate of 4 Edw. 3. chap. 6. which gives Action to Executors for goods 
carried away in the life time of the Teſtator,as it is 7 H.4-6.6. Andeo 
the objeQion,that ancient Demeſa is a good Plea,and for that is in the 
Realty 3 and he ſaid, and fo it is in Accompt, and Accompt is not in 
the Realty 3 and the reaſon why it ſhall not be a Barr in Aſliſe, is in. 
{omuch, that there the Freehold (hall be recovered, but this fails here ; 
{o in Waſte alſo this toucheth the Inheritance 3 but here the Inheri. 
tance doth not come in queſtion, but the Termonly y and it doth not 
appear to the Court, that it concerns Inheritance,tor it way be betwixt 
the Leſſor, or another which claims under him, and the Leffee, And 
ifa Husband which hath a Term in Right of his Wife, ſubmits him. 
ſelf to Arbitrement this ſhall not bind the Wife, but ſhall bind the 
Husband, and ſhall be a Barr, if the Wife hath not Intereſt, and (o he 
concluded that Judgement ſhall be given for the Defendents, and that 
the agreement is a good Barr, | 

Foſter Juſtice intended that the agreement is a good Barr in an F« 
jefione Firme, &c. And it ſeems that it is no queſtion but that the A 
ion ts perſonal , and yet he agreed that ancient Demelſn is a good 
Plea. So in Debt, receipt of part hanging the Writ abates all the Writ, 
And 21 Ed. 4. 10, b. two Tenants in Common were of a Term : and 
7 H. 4. 6. b. Executors ſhall'/have an Action upon Entry made in the 
time of their Teſtator by the Statzte of 4 £4. 3. chap. 6. and in this 


the Plarntiff (hall recover his Term but he denied that the Reverſ« * 


on is reduced by the Recovery, nor Reveltcd in the Leſſor till the Leſ 
ſee enter, And to the Objection that the Realty and Inheritance 
may come in queſtion;in this, that is not to the purpoſe, for (0 it 
may in an Adion of Treſpaſs. And he intended there is no diffetence 


. between Agreement and Arbitrement, and agreed that none of thoſe 


is. a Plea where the Inheritance or Free-hold-comes in queſtion. And 
he conceived that Abitrement for Free-hold is not good, unleſs the 
ſubmithon be by Deed indented 3 .for by Obligation with Condition is 
not ſufficient, 1.1 H. 4. 44. b, and it is not in difference, 14 H. 4. that 
in Kaviſhment of ward febmiſſion may be without Deed, inſomach a it i 
in the perſonslty, and he intended that there is no difference between 
#bat and Raviſhment of Ward, and Ward is but Chattel, ſo is Term 


which may be ſold by word, as well as the poſſeſſion may be ſold by word, 


fo may the right of that be extinit by word. And as if a man be bound 
to. pay acertain ſum. of money. at @ certain day, andthe Obligee accept pare 
cel 1n ſatisfaGion before the day, and that is very good: Sointhis Caſe 8c» 
ceptance of a fam of lefl value may be a. ſatisf ation of ſuch perſonal thing, 
4H. 2, Dyer 1. 8 Ed. 6. Dyer, 19 H. 6: 9 H.7. And-ſo be conrluded, 
rat for,vhat: notbing is to be recovered'but Chattel, that for that the agree» 
men th311 bo grod Plege | & bib Off 414 48 1 

rWarhurton: Juſtice 'agrced: that the agreement: ſhould 'be good in 
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Pat; Peto ag4infs Checy: 

Ljedtton) Firme, infornuch that this is meerly perſonal: And he argued 
that it is no Plea in Afiſe, inſomuch that this is real, and there the Free» 
hokd is to be recovered, and thisis the reaſon that waging of Law 
licth in Debt upon arbitrement, inſomuch that the Seal of the Abitra- 


tors is not anvexed unto it, and for that to him it is but only matter a,1;crement 


in Deed, 13 E4.4. And he intended that agreement with ſatisfaQion is 
as much as arbitrement, for a perſonal thing cannot be ſatisfaRion for 
2 real thing, and that is the cauſe that it cannot bea Barr in Debt up- 
on arrerages of accompt, inſomuch that that is founded upon Record, 
and is a thing certain : And in Waſte it is no Plea, infomuch that this is 
a mixt Action, if it be againſt a Lefſee for life, otherwiſe if it be a» 
gainſt a Leſſec for years, tor a Term is taken in 7 H. 4. 6, b. to be 
within the word (Goods) and an Executor may havean AQion up» 
on that, (of goods carried away in the life of the Teſtator ) And 
though chat the Entry abate the Writ, yet this doth not prove that it 
is more than a Term, and though that the Term determine hanging 
the Writ z this ſhall not abate the Action, but the Plaintiff ſhall reco- 
ver Damages and in Raviſhment of Ward, Summons and Severince 
lies, and the Body of the Heir ſhall be recovered, and foin Quare Ins- 
pedit Summons and Severance lies, and the Preſentment ſhall be reco- 
vered and Damages, and yet the principal is but preſentment, which 
is but a Chattel, and for that agreement ſhall-be a Barr, and fo he con- 
cluded that Judgement (hall be given for the Defendent, and that the 
agecment is a good Plea. Coke chict Juſtice agreed that the agreement 
is a good Plea: and he thought that that ſavoured of Realty ; for thar, 
that the Terms to be recovered, and of the perſonalty in reſpect of 
the Damages, whichare to be recovered,and | we inall Actions, where 
Money or Damages aze to be recovered, (agreement) is a good Plea, 
as in 47 E4.3.24. and 10 E.3. in Debt upon a Leaſe for years,concord 
is a good Plea: and 7 Ed 4. 23. in Pet:wme for Charters it is a good 
Plca: and in6 Ed. 6. Dyer 75, 25; it is poſitiveRule, that in all 
Caſes and Actions, in which nothing but amends is to be recovered 
in Damages, there an agreement with an Execution of that is a good 
Plea, ud for that in Detizxe it ſhall be a good Barr: So in Cove- 
nant it was adjudged in Blake's Caſe, 6 Coke 43. 6. as where an Obli- 
gation is with a Condition topay money 'at fuch a day, the payment 


of another thing is good, if the- Obligation be to pay a certain ſum of 
money : But if:a manbe bound inafum of money, ro make another - 


Collateral thing, the acceptance of an other thing Collateral ſhall not 
bea Barr, for money is to the meaſure, and the price of every thing, 
if a man be bound in two Horſes to pay one, acceptance of another 
thinghalthe no Barr :' But the acceptance of ſuch a ſum of money in 
faistaGtion is good Barr; for this is the juſt- Eſtimation and meaſure 


S 2 tion 


of every thing: See 12H. 4. where @ man was bound in an Obliga- 
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tion with Condition, that he ſhall make' acknowledgement of the 
Obligation of twenty pound to the Obligee before ſuch a day, ve. 
And agreements are much fayoured, for it is a Maxime and Intereftof 
the Common-Wealth, that there be an end of Suits, for by Concord 
ſmall things increaſe, and by Diſcord great things are conſumed, and 
the beginning of all Fines is, Er eft Cordis tales, &c. and the 11 of 
Rich. 2, Barr 242. In Debt upon a Leaſe for years, the Defenden: 
pleads that by the ſane Deed by which the Land is let, the Plaintif 
grants, that the Defendent ought to repair the Houſes let, when they 
are ruinous, at the coſts of the Plaintiff, and he retains the Rent for the 
repair of the houſes being rujnous, and a good Barr: And if it be x 
right of Inheritance os Free-kold that cannot be barred or extin& 
acceptance'of another thing, though it be of other Land, as of anc- 
ther Mannor, as it is agreed in Vernon's Caſe 4 of Coke: A Woman 
accepts Rent out of the Land of which ſhe is not Dowable in recom» 
pence of her Dower, this (hall not be a Barr, 5 Eds, 4, 2, 
3 Eliz, Dyer, and he faid that the Book of 11 H.7. 13. is mif- 
printed, inſomuch that it is reported to be adjudged : But in 
truth this was not adjudged , for then it would not fay in 13 H, 
7. 20. the reſidue before 11 H. 7.13. And in the 16 of H, 7, 
warranty; it is agreed that in Waſte againſt Leſſee for years , Agree» 
men is a good Plea, otherwiſe if it be againſt Leſſee for life : And 
if they had adjudged 11 H. 7. 15. which was ſo ſmall a time be 
fore, they would not have adjudged the contrary in 16 H.7, And 
Hillary 6. Ed. 6. Bendlowe's in Waſte againſt Lefſce for years in the 
Tenet : Agreement is affirmed to be good Barr: And in the Book of 
Reports in the time of H. 7. printed in time of H. 8. the year of 
the 11 of H.7, there was no print at all: And he then upon that 
inferrs, that as well as a man might agree for Trees, ſo well might 
he agree for Term: And to the Book of 9 H. 5. 15. 4. that Re- 
leaſe of one Plaintiff in an Action of Wafte is a good Bar, he ſaid that 
this is to be underſtood in Waſte of the Tenant, and then it (hall be a 
good Barr: See in the 12 of Ed. 4. 1.4. Two joyn in an Adon of 
Waſte, and the one was ſummoned and ſevered the other recovered 
the half of the place waſted ; and in the 26 H. 6. 8. Agreement is 
a good Barr in an Action of Waſte, aud intended that in all Aa 
ens by force and Arms, where a Cepias lies at the Common Law: 
Agreement or Arbitrement are good Pleas, as Raviſhment of Ward 
which is given by Statwte in lieu of Treſpaſs, for taking of a Ward, 
where a Capias lies at the Common Law, and Agreement was a Barr, 
and for that now Agreement ſhall be a Barr in Raviſhment ofa Ward : 
And he intended that an Ejedione Firme which is Treſpaſs in his 
Nature, and the EjeQtment is added of. later times ; And in all 
heir Entries, this is entred Treſpaſs, and ſeyers the Treſpaſs how 
the 


Part I. Mallet 4g4inff Mallet., 
the EjeRment , and the EjeAment will vaniſh, and the St4twte of 
4 E4.3. chap. 6. which. gives AGion to Executor, of goods carri- 
ed away in the life time, of the Teſtator, extends to that which 
proves this to be Treſpaſs , for by the Statute the Executors 
have Ejeftione Firme for Ejement made to their Teſtator , not- 
withſtanding that ancient Demeſn is a good Plea in that, and in 
the 44 Ed. 3. 22. that is called an Action of Treſpats, and fo all 
the Entries are De Placito Tranſgreſſionis, and in the Book of Entries, 
in Meybme it is cited to be adjudged 26 H, 6. Trin. Rot. 27, that 
concord is a good Plea in an appeal of mayne 35 H. 6.30. But in 
an Action in the Realty it is no Plea, acherwtlh in Quare Impedit, 
for there nothing is to be recovered , but that which is perſonal , 
and he intended that agreement by one of the Defendents in perſo- 
nal Acqion is a good Barr, as in 36 H. 6. Barr, concord made by the 
friend of one of the Partics was a good Barr Statham, Covenant ac- 
cordingly , and 35 H.6, 7 H. 7. One of the petty Jury in At- 
taint, pleads agreement and good, and in an Ejeftione Firme, Leaſe 
made to try Title is not within the Statute of buying of Titles, if it 
be not made to great men ; but-to a Servant of him- whicty hath the 
Inheritance 3 and cangot maintain. or countenance the Action , 
and Bradon fol. 220. Lefſee for years. hath three remedies if he be 
evicted , that is Covenant , Dware Ejecit infra Terminum again(t 
the Feoffee of the EzeQtor, or an Ejed:one Firme again(t- the Imme» 
diate EjeRors, and in Ejefione Firme, the Term ſhall be recover- 
ed, as 12 H.4. 1 H.5.and1r H. 6.6, Non-Tenure is a(good Plea 
in Ejettione Firme ;, ergo the Term ſhall be recovered,7 E4. 4.6. 13 
H. 7.21 and 14 H. 7. It is adjudged that the Term ſhall be reco- 
vered in Ejefione Firms, and fo he concluded, that. the agreement 
ſhall be a good Barr, becauſe Wiſe men ſeek peace, Fools ſeck ſtrifes : 
And that Judgement ſhall be given for the Defendent;which was done 
xccording]y. | | ETSY | 


Michaelmas 1611. 9 Jacobi i» the Common Bench: 
Mallet” aga;3/ Mallet. 


Bi were given to two men 3- and to the Heirs of their two 
4 Bodies begotten, and the one died without Iffue, and the re- 
mainder of the half reverted to the .Nonor, and be'broaght an ARi-= 
on of Waſte-againſt the ſurviving Doneeat:Houſes and Lands to him 


demiſed, and agreed. that the Writ 'vwas good, but it att. omar” 
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Chapter of 
Korwich, 


Nviton. 


if the Count (hall be general, or ofa half only, notwichfianding thee 
both the parties were: Tenants: in Common of the Revctlion, 


Michaelmas 1611. 9 Jacobi in the Common Bench, 
Ralph Bagnal agai»ft John Tucker, aſter 83, 


Kinity g. or Michaelmas. 8 Facobi , Rot 3648, The Caſe wa 
Copy- holder for lite, remainder for lite purchaſcth the Free. 
hold, and levies a Fine with Proclamations made tive years paſs, 
and theg be, died, if the remainder were bound by the Fine or net, 
was. the queſtion, and it ſeems that it ſhall- not be Barr, for he js 
not turned out of poſfſeſhon in right, So if a man hath a Leaſe for 
remainder for years, and the firſt Lefſee for years purchaſe the 
Free-hold, and levie a Fine with Proclamations, and hve years pak, 
this ſhall not þarr the remaindes for years, infomuch that this was 
Intereft -of a Texm , and remains an Intereſt, 'as it was without a- 
ny alteration, and it 'was not turned to a Right. 'And yet it was+ 
greed that the Stetaute of buying of epretenced rights extends to Co- 
py-holds: See Leſſure*s Caſe 5 Coke 125. See Paſche 1612, for the 
Judgement. | 

Note,it an Attorney of this Court be ſuedHere by Bill of Privilcdge, 
he ought- not tond Bail: But if he be ſued by Original, and comes 
in by Cpisr;then beought not to find Bail. 

In Coyenant upon a Leaſe made by the Dean of Norwich, Prode- 
ccſſor tothe Dean that now is, and the then Chapter of the Four- 
dation of Ed. 6. King, fqr.cnjoying of Land demiled to the Plaiotiff 
far three Lives: diſcharged of all: incumbrances, and aMfo to accept 
ſurrender of the ſame Leaſe, and to make a new, and for breaking 
of Covenant, the ſame Dean and Chapter in ſuch-a year of the Reign 
of H.8. had made a Leaſe for years not determined, by which the Lands 
demiſed wege,incumbred, upon which the Defendent demurred. And 
Hutton Serjeant for the Defendent argued, that the Leaſe was by 
the Statute of 13 of Eliz. as to the ſuccefſor of the Dean which made 
it, for that it was a Leaſe'far years in-being at the time of the making 
of that, as it is reſolved in Elmee*s Caſe upon the Statnte of 1 Eliz. 
if a Biſhop makes a Leaſe for years, and after makes a Leaſe for lite; 
the Leaſe for life is void to the Succeſſor, and (© it is in the Caſe of 
Dean and Chapter, and though that the words of the Statute are 
generally that fuchs Leaſe ſhall be void 'to all intents, purpoſes, and 


conſixuRions; yer he'interided chat /it ſhall not be void againſt the 


Biſhop himeit, as it was ecfolycd in the Cafe of the next Aerovil 


Bagaal againſt Fucker. Party. 


Part If. Bagnal «einff Tucker, 
by the Biſhop in Sing/eton's Caſe, cited in Lincoln Colledge Caſe 
Coke 59. Þ. And he intended if the Leaſe be void againſt the Succel- 
fors that then the Covenants alfo are void, as it is agreed in the 2$ H; 
$. 28, Dyer 189. 190. and he cited one Mill's Caſe to'be adjudged 
in the 29 and 3o Elis. in the Kings B<nch,that if a Parſon makes Leaſe 
and avoid by non- Relidence, the Covenants allo are void as well as 
the Leaſe,. and' alſo he intended that the Leaſe for life was void , 
infomuch that it was to be executed by a Letter of Attorney, and 
the Attorney had nor made livery till after two Rent days were paſt, 
and for that the Livery was not goud, for when a'man makes a Leaſe 
for life rendering Rent, with Letter of Attorney to make Livery 
here is an implyed condition, that Livery (hall be made before any day 
of payment be incurred ,and it is as much as ifa man had made a Leaſe 
for life, with Letter.of Attorney to make Livery before ſuch 'a day 3 
there, if the Attorney do not rnake Livery before the day, but after { 
the Livery is void, inſomuch as it is contrary to the Condition: ſo in 
the Caſe here, for if Livery made be after a Rent day, it may be made 
aſter twenty, and fo immediately before the end of the Term; and if 
the Rent be void; for this cauſe the Covenants alſo are'void 3 and if a 
mm bargain and- fell his Mannor, and the: Trees growing upon it, 
the Trees do-not paſs without TInrollment, -inforrach -that'it was the 
mtent of the parties that it ſhould ſo paſs, and for that they do-not 
paſs without the Mannor ; alfo he intended that the Count is repug- 
nant, infomuch that that contains that the laſt Leaſe for life was made 
in the time of Ed. 6. and after by the Dean and Chapter of the fonnda- 
tion of E4. 6.and-after that contains'that the'fame Dean and Chepter 
have made a former Leaſe'm the titne'of H. 8: which canriot be if 
the Dean and Chaptcr were of the Foundation of *Ed.' 6;: and for 
that the 'Count eught to have contained the alteration of the Foun- 
dation, as in Cafe of Preſcription, as in Trimghaw's Caſe, 4 Coke 38. 
Wyat Wild's Cafe” $ Coke 765, 2. and 3 Pha. and Mary Dyer 124. A 
good Caſe, xnd he intended that a Declaration obght to have preciſe 
certainty, as in $'and g Eljz. 254. Dyer, for a thing which cannot be 


preſinned, ſha]! not be intended, as it' is agreed in Prgott's Cafe y Coke- 


29, 4. otherwife of Plea in Barr, for that is ſufficient, it it be good to 
common intent, alſo he intended that there is a variance between 
the Cotunt' atid<the- Covenant; for the Detlatation is that the Dean 
and Chapter 'covenanted with the Plaintiffs; the Covenant is -genc- 
ral; that is, that the Dean and Chapter covenant, and doth not ſay 
with who, and for that the Count alſo ſhall not be good, and {6 
he concluded and prayed Judgement for the Defendent ; Vide Ar- 
gumente- Religua pojtea p, 158. 

Houghton Scrjeant for the Plaintiff, intended that the Covenants 


ſhall not be void ,, notwithſtanding that the Leaſe it (elf be _ 
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and he intended that a Leaſe made by a Parſon ſhall be good againg 
himſelf, but it ſhall be void by his death to the Succeſſor, but a Lezſ 
made by a Dean and Chapter (hall be void to the Dean himſelf, ang 
the Covenant ſhall be in force, notwithſtanding that the Leaſe þ 
void, inſomuch that the Covenants are collateral, and have not an 
dependence upon the Leaſe, but to the inherent Covenants, which ge. 
pend upon the Leaſe and the Eſtate, as for Reparations and ſuch lite 
ſhall be void by the avoidance of the Leaſe, but he intended that 
Covenant todiſcharge the Land from incumbrances, doth notd 
upon the Intereſt, but it is meerly collateral, and for that it (hall no 
be void, and with this difference he agreed all the Cales put of the 9. 
ther part, as in 45 Ed.z, 3. Leaſe was made to the Husband and 
Wife, the Husband dies, the Wife accepts the Land, and ſhall not be 
charged with collateral Covenants, notwithſanding that ſhe agrees tg 
the Eſtate, inſfomuch that they do not depend upon the Eſtate; and ty 
the Livery made aſter two Rent days incurred, he intended that Lis 
very is good,that notwithſtanding, for the deferring of the Execution 
of a Letter of Attorney ſhall not defeat the Leaſe, or other mean A4 
which amounts to a Command, for the Leſſor takes the prohits in the 
mean time, and it is not like to Littletox's Caſc,that if a man deviſe his 
Land to his Executors to be ſold, and they take the profits and do not 
make ſale, that the Heir may enter,infomuch that the Executors haye 
not performed the Conditionjand it was not the intent of the Devilar 
that they ſhould take the profits in the Interim to their own ule, and 
he intended that the Declaration was not repugnant, for it is of the 
foreſaid; Church, and not of the Dean and Chapter aforeſaid ;, andab 
ſo there.need-not ſuch congruity, as it were the Foundation of the 
Adton, inſomuch that this is only Allegation of the truth of the mat- 
ter: See 1 H. 7. 18, for variance upon ſhewing in Deed, and 17 Ed, 
33-6. and here the aforcſaid ſhew, that it is the ſame in ſubſtance, 
though it vary in words, and though that.the name is altered, yet are 
the ſame-perſons.in ſubſtance, and the ſame body, and though that 
itbeas it is intended to be of another part, yct it is but name, and 
the Foundation then is net Iſſuable, as if the King H, 8. had been 
the Founder, and made ſpecial proviſion in the Foundation, that after 
the Time of Ed, 6. it ſhall be Cid to be the Foundation of E. 6, this 


ſha} be good, and ſo he concluded and prayed Judgement for the 
Plaintiff 3, ſec aftex adjudged. 
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Michaclmas 9 Jacobi 161. in the Common Bench, 
The Biſhop of Ely. 


{be Biſhop of Ely granted an Office with the Fee for the exerciſing Office grant- 
of that, if it be an ancient office, it is a good grant, and if the q,,!* ** 
Fee be newly increaſed, yet Foſter Jultice thought that the Grant ſhall 
be good for the Office, and for ſo much of the Fee as hath been anci- 


ently granted with the Office, 
Michaelmas 1611. 9 Jacobi in the Common Bench. 
Holcroft againſt George French. 
IN an Action upon the Cafe upon an Aſſumpfit, if the conſideration 


be Executory, then the Declaration ought to contain the time and 
place where it was made, and after it ought to be averred In Fao, 
when. it was. performed or executed accordingly 3 but it it be by way 
of Reciprocal agreement, then the Plaintiff may count, that in confi- 
deration that he hath promiſed to do a thing for the Detendent, the 
Defendent hath promiſed to do another thing for him, there he necd 
not that the Declaration contain time or place for the con{ideration , 
or otherwiſe that it is performed and executed, 

But ifin the firſt Caſe, where it is Executory, this is alſo an aver- 
went that it is executed there, If the Dcfendent plead Non Aſſume 
pſit generally, and do not plead the ſpecial matter , he cannot af- 
ter take exception to that Count for the Default aforeſaid , where 
he pleads ſpecially to that, as in an Adion of Trover, the Converti- 
on ought to be avecrred to be in a certain place, and ſo in ſubmitlion 
and Arbitrement, they are contained in the Declaration, it need 
not to expreſs any time or place certain; but if the Defendent pleads 
that the Arbitrators made no award, or that the parties have not 
ſubmitted themſelves to their award , there the Plaintiff may reply , 
that the Arbitrement or Submithion was made at ſuch a place, and: 
this was agreed by all the Juſtices, 


Michaelmas 1611. 9 Jacobi in the Common Bench. 
Sir Edward Puncheon agairſt Thomas Legate. 
'T was adjudged inthe Common Bench, and affirmed upon a Writ: 


of. Errour in the Kings Bench,that an Action upon the Caſe upon: 
pb 
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Writ of 


Havghton, 


Puncheon 4g4i»ſt Legate. Part IT, 


an Aſſumpſit made by the Teſtator is very well maintainable againf 
the Executor, and this was for Money borrowed, and ſo the Count 
ſpecial, but not 'upon general , Indebitatus Aſſumpſit , but is good 
without any aycrment, that the Executors bave Aſſets over the pay. 
ment of Debts due by Specialty and Legacies 3 and he ſaid, that the 
Record of the Caſe 22 H. $8. with this agrees, and that the Book in 
this is miſprintcd 3 and ſo Coke chief Jultice, who publickly reported 
this Judgement in the Common Pleas, faid, which was adjudged iy 
the 11 H. 8, in this Court, 

Note, that Land of which a Writ of Right Cloſe licth, ſhall be 
Aſſets in a Formedon, and it is a Free-hold, and not a Copy-huld, 
and fo are all Lands in ancicnt Demeſn, 3 EZ. 3. 14 
H. 4. 

It isno matter what is known to the Judge, if it be not in the form? 
of Judgement, 


Paſch 1611. fol. 50. Vide ante 65. 


Hae Serjeant for the Defendent, argued that the entry of 
him in Remainder is not lawtul, infomuch that he intended it is 
not any forfeiture of the Eſftate-tail, and tirſt he argued that the 
Condition is not good, but repugnant to Law, and for that void, 
and yet he agreeed that Tenant in Tail may be reſtrained from ma- 
king unlawful Acts; but here the Condition tends to reſtrain him 
from doing of things which are lawful, as it a man makes a Gift in 
tail, upon Condition that the Wife of the Donee ſhall not be «- 
dowed, or that the Husband of the Donee ſhall not be Tenant by 
the Courteſie, or that a Feoffee ſhall not take the profits of the Land, 
though that the profits may be ſevered from the Land, as in 16 Ed.;, 
Formedon was brought of the profits of a Mill, yet the Conditionis 
void, inſomuch that it is againſt the Nature of Eftate-tail , or in 
Fce-ſimple to be-in ſuch manner abridged, ſo it a man makes a gift 
in Tail upon Condition, that the Donee ſhall not make Waſte, the 
Condition is void, tor the making of Waſte is a priviledge which is in- 
cident to an Eftate-tail , and for that the Condition reſtrains the 
Tenant in Tail of a thing which the Law enables him to do, the 
Condition is void, ſo a Donee in Tail upon Condition, that he ſhall 
not make a Deed of Feoffment-or Leaſe for his own life, as it is agreed 
in Mildmaye*s Cale, fo here when the Condition reſtrains Tenant 
in Tail ot concluding and agreeing, the which in him is not any wrong 
no more than if a man ſhould make a Gift in Tail upon Condition 
that the Donee ſhould not bargain and (ell the Land, this is void, inlo- 
much that he doth not make any wrong or diſcontinuance ; Soin 
the Caſe here, for the thing which is reſtrained, that is (conclud- 
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ing and agreeing) is in it ſelf a lawful AR, and.allo this is only the 
affettions and qualities of the mind, that they cannot make#n Eſtate 
conditional , it an open Act be not annexed unto it; but he agreed 
that if a man make a Gitt in Tail, or a Leaſe for lite of white Acres, 
upon condition that the Donee or Leffce thall not rake the protits of 
Black Acre 3 this is a good condition, tor this doth not wrong, nor 
js repugnant to the Ettate given, or leaſed, And (ccondly, he ar- 
gued, that admitting it is a good condition, yet here tis no Act done 
to operate (conclulion or agreement) which might make a tortei- 
ture3 for he faid that Mildwaye's Caſe was an expreſs condition 
that Tenant in Tail (ſhould not tuffer common Recovery, the which 
he might lawfully do at the common Law, and he was not rettrain- 
&d by the Statute of Donis conditionalibus, which was doubted till 
12 F4. 4. but here he intends that the (agreement and conclution ) 
in this Caſe (hall wake no forfeiture, in reſpe& that the Wite in 
whom the Eſtate, was marricd at the time of the making, and then 
when her Husband joyns with her, it ſhall be faid the agreement 
of the Husband, and not the agreement of the Wife, and yet he a- 
greed the Caſe in 20 H. 8. b. Dyer 1. that if a man make a Leaſe 
tor years upon condition , that the Leſſee his Executor or Afhgns 
thall not alien, and there if the Wite Executrix, and her ſecond 
Husband alicn, that this ſhall be fortciture, infomuch that there the 
Condition follows the Eſtate, and is inherent tor it, but here the a» 
greement is collateral and perſenal , and this depends upon the E- 
tate, as if condition be that a woman ſhall not beat . $. and the- 
takes a Husband which beats him, this ſhall not be a forfeiture, for 
the Condition is annexcd to the perſon of the Wite, and for that the 
beating of the Husband ſhall be no breach of the Condition, but the 
Waſte of the Husband is the Waſte of the Wife alſo, tor that follows. 
the Eſtate, and is not perſonal, fo he agreed that Acts made by a: 
Wife married, the which ſhe is compellable to are good , as parti» 
tion between Coparceners, as it is ſaid by Littleton, or Adminittras 
tion of Goods by Exccutor or Adminiſtrator, or to make Attorn» 
ment, {o of things made for hcr benefit, as accepting an Obligation, 
or the bringing of an Action of Waſteupon a Leaſe made by him are 
alſo good, but here the agreement and concluſion made by her and: 
her Husband, are for the diſadvantage of the Wife , and ,for that 
they are meerly void, as to the Witez as in 3 H. 6. 19. 50. con- 
tract ip made with the Husband and Wife, and they joyn in debt up- 
on that, and the Writ abated, inſomuch that the Contract to the 
Wife is void, and ſhall be intended to be made with the Husband 


only : and fo in Ruſſe!'s. Caſe, 5 Coks 27, b. it is agreed that @ mar»: 


wed Wite cannot do any thing as Executrix to the prejudice of her 
Husband ; So in 45 Ed, 3. 11. Leaſe was made by Husband and Wite 


L A. aud 
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and they covenanted to make ſureties, and after the Husband gies 
and the Wife accepts the Rent, and ſhe ſhall not be bound by her 
Covenant, inſomuch that this was collateral to the Eſtate; and if 
it be {o that the agreement made by the married Waite is void to hey 
then it is no agreement, and by conſequence no forteiture of the F. 
ſtate: Allo he intended that the concluſion of the condition, for the 
words of the condition depend only upon the agreement and cog. 
clulion, and not upon any A& made; So that the ſuffering of any 
Act, doth not make any matter in the Caſe, nor is to the purpeſe, 
and alſo the Replication relies only upon the agreement, ſo that 
the Recovery is not matrerial : And he intended that it is a Con« 
dition, and that it cannot be Limitation, inſomuch. that the words 
arc, that the Eſtate ſhall ceaſe, as it ſuch perſon had not been nz- 
med in the Will, and ſo that the Eſtate ſhall ceale, as it he had 
been dead, which are words of Detcaſance only, and not of Limji. 
tationz for he doth not appoint the Eſtate to continue ſo long ; 
And alſo the words are repugnant, for it eannot make the Eſtate 
yoid, as it he had not been named ; for this is only the office of an 
Ac of Parliament to make a man to be dead to one, aud to be 
alive to another purpoſe; and ſo he concluded, and prayed Judge. 
ment for the Detendent : Nichols Serjeant for the Plaintiff argued, 
that it is a matter ſufficient, upor- which Judgement ſhall be given 
for the Plaintiff, and he firſt conlidered the words of the Condition; 
that is, it the Deviſees by themſelves, or by any other, ſhall makeany 
conclution -or agreement, &c. this (hall be a forfeiture : as in 28 
H. 8.13. Dyer 65. where a Leaſe was made to the Husband and 
Wite, Proviſo that if they are diſpoſed to ſell and alien the Term, 
that the Leſſee ſhall have the thrit offer, and agreed, that if that 
be a Condition, and the Wife ſurvive the Husband, notwithſtand- 
ing that it was not her Decd, but the A of the Husband, ſhe ſhall 
be bound by that, infomuch that ber Eſtate is bound with that, 
and this was the pleaſure of the Leſſor, and ſhe cannot hold it others 
wiſe than it was given ; and 47 Ed. 3.12. It a man makes a Leaſe 
tor years to the Husband and Wite , and after outs them , they 
ſhall joyn in a Covenant : and ſo 48 E4.3. 18. They joyn in a 
Fine, yet there the Husband only brings Debt tor the Money, not- 
withſtanding that it be the Land of the Wite which was ſold : and 
35 Ed.3.9. it the Husband and the. Wife joyn in Covenant : See 
45 Ed.3.11.b. where they joyn in Leaſe, and alſo to make fur- 
ther aſſurance, and the Husband and the Wife alſo charged with 
that : and fo the 20 H,6, 25. Fcoffment was made to a woman 
{ole upon Condition , and after (he takes a Husband , which 
breaks the Condition ; So in 25 Aſiſ.. 11. a woman ſole makes a 
Fcotlmcnt upon Condition to re-entevoff upon requeſt, and after =_ 
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+ Husband, and then makes requeſt and good, and if it be ſo in 
theſe Caſes, then in this Caſe the Wife ſhall not be received, to fay 
the agreement was made againſt her will z and for this, ſee the Statute 
which gives Cui in vita to the Woman, where the words arc, to 
whom ſhe in her life could not contradict, 

And after this agreement , it the Husband give Warrant of At- 
torney to ſuffer Recovery this is ſufficient, as it is agreed in 4 E4. 3s 
andin 6 Coke 41. Mildwaye's Caſe is agreed 3 that if a man make 
a Feofftnent to a Husband and a Wife upon Condition that they 
ſhall not alien, it is good to reſtrain alienation, by which it appears 
that .if they joyn in Feoffment , that this ſhall be forfeiture and 
yet this is the Feoftment of the Husband only : $o here the agree- 
ment of them, notwithſtanding it is the Ah of the Husband, yet 
iafomuch that it is againſt the expreſs words of the Condition , this 
ſhall be breach of the Condition, and he intended that the words 
of the Condition amount to as much , as if he had ſaid, that neither 
the Daughter (ole , nor the Daughter with another Daughter , 
or. with another perſon ſhall make agreement 3 and the other perſon 
of necellity ſhall be intended her Husband z and fo this agreement 
by the Husband and the Wife is within the words of the Condition: 
And alſo he faith that it is agrecd in Beewith's Caſe, 2 Coke that a 
married Wife may declare a uſe of a Fine which is levied of her In- 
heritance , and it the Husband declare uſes, the Wife may con» 
trol them: And it an Eſtate be conveyed with power, that the 
Husband with the aſſent of his Wite may revoke that, the aſſent of 
the Wife to ſuch revocation is good : So if Proviſo be, that a mar» 
ried Wife only without her Husband may make revocation of uſes, 
and declare new, this is good, and revocations made by the Wife , 
and declaration of new ol are very good , and he agreed that in 
matters of Record, the Husband cannot prejudice the Wife with+ 
out her conſent, as Warrant of Attorney upon a Quid Furis Cla- 
met, or Per que ſervitia, or other At which concerns her Inhe- 
ritance 3 as in 9 H.6.52. 46 Ed. 3.11. 43 Ed. 3.5. and 27 H. 8, 
If a marricd Wife joyn with her Husband in a Feoffment of her 
own Land, rendering Rent, and after the Husband dies, arid the Wife 
accepts the Rent, this ſhall bind her, which proves that it was her 
Feoffment as well as the Feoffmentiof the Husband. *' Secondly, 
he conſidered the words of the Condition , which are (Conclude 
and agree ) &e, the which he intended not to be (o uncertain , 
as going about, but they arc iſſuable and triable, as it is agreed in 
5 Ea. 4.6. Com.56, a. Wynbiſh and Taylboj's Caſe, conſent to a Ra- 
viſhment within the Statute of 6 R, a. is ifſuable and triable 3 ſo 
of conſent and agreement within this Condition, for though that 
the words are, conſent .and agree, yet it ought to be otherwiſe - 
A 


I41 


Puncheon eg4irft Legate, Part IF, 
A& fubſequent, that is, recoovey, fuffer, or other ſuch A& or A... 
greement ſhall not be forfeiture, for to make Elopment which ſhal} 
be a forfciture of Dower, there ought firſt to be a conſent, but thar 
is not ſufficient, but there ought to be alſo departure from the Huf. 
band, and then the Law adjudges upon all the At : So here when ie 
is an agreement, and another A& ſubſequent, which is executed . 
then the Law ſhall judge upon all together : and for that this agree. 
ment confiſts of two parts , firſt when the Wife upon the motion of 
the Husband concludes and agrees to do the AR, which is the be. 
ginning of the agreement 3 and then when the Husband and the Wife 
upon that joyn in Deed indent, as in this Caſe, this is a conſummati. 
on, and makes a breaking of the Condition 3 and this is not like the 
Condition in Mildwaye's Caſe, where every going about ought to 
break that, as if he go to Council to be adviſed upon his Eſtate : 
Thirdly, he intended that the Condition is not repugnant to the E. 
ſtate, in rc{pe& that another thing is to be done before the forfciture, 
and after that concluding and agreeing , for the Wife remains in 
Seifia after the agreement, till the Recovery or other ACt be exe- 
cated'; And: alſo he argued that before the Statnte of 4 H.7, of 
Fines.: Tenant in Tail might be reſtrained of alienation of his E- 
fate, for until that he could not Barr the Iſfue in Tail. £o at this 
day he intcndcd that a Gift in Tail upon Condition that he (hall levie 
a Fine without Proclamation, this is good, and out of the power 
which.is given to Tenant in Tail to Barr the Eftate-Tail by the levy- 
ive, of Fine: And lcvying of a Fine without Proclamation is only a 
diſcontinuance, and fo torttous : ſo when a Condition doth not 
extend to-all Acts, but only to all unlawtul Acts, and for that it doth 
not extend to a Recovery, for that is a lawful Act, as it is agreedin 
Scbolaſtica's. Cale, 10H. 7.10. 11 H.7.6,7. 21 H.7. and 28 H.8, 
Teoman's Caſe : It an. Eccleſiaſtical perſen hath a Term with this 
Condition. , that he ſhall not alien , and after comes the Statute, 
which inflicts puniſhment upon him for keeping of a Farm, and yet 
it (cems it is a good Condition : Buto upon the Statute of 4 H.7.of 
Fines, .t a man hath- a Gift in Tail with Condition that he (hall not 
alien : And after the Statute of 4 H.7. is made which enables himto 
barr the Eſtate-Tail by Fine ; yet he intended that th: Condition 
fhould reftrain him from all unlawfut Alienations: And he intended 
as well as ſuch a Condition annexed to a Leaſe for life is goed, f013 
it being, annexed to! an Eftate- Tail 3 for as well as it is in one Cafe 
tor the preſervation of the Reverlion : So is this in the other Caſe: 
and as in G Eliz, Dyer 227, Grant of Rent, Proviſo tinat it ſhall not 
charge the pcrſon of the Grantor, ſhall not extend to the Executors 
of the Grantoy, but ſhall be determined by the death of the Grans 
tor :. And ſo. as'a Condition-that a marrie> Wife, or an Infant ſha! 
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not alien is good, 'inſomuch' that this is wrong, ſo he intended 
that if this were a-good condition at the Common Law, that Te- 
nant in Tail ſhall not alien the Eſtate by 4 H. 7. and 37 H.8. 
doth not enable Tenant in Tail to make Alienation againſt fuch Con- 
dition : And it hath bcen agreed that it a man makes a Fcoffment 
in Fee of the Mannor of D. and after makes a Gift in Tail of the 
Mannor of $. upon condition that the Donee hal] not alien the 
Mannor of D. this is a good condition and in the 21 H. 7. 12. it is 
agreed that if a woman make a Feoffment Canſs Matrimonii Prolo- 
exti, and after Divorce is ſued 3 there the free-hold ſhall be de- 
veſted out of the Husband without entry ; And alſo he intended 
thata man might make a thing by deviſe, the which he could nor 
make by Ad executed, as Authority to ſell his Lands to his Execu- 
tors is good, and yet in all Caſes of Authorities by A& executed 
the Authority ſhall ceaſe with the life of the party :. And for that 
there ſhall be one Law of Deviſes, and another Law of Acts exc» 
cuted by the party in his life, as 29 Aſif. 17. and Fitz, Na, Brev, itn 
ex gravi querela laſt Caſe, the particular Eſtate being created by 
deviſe, ceaſes, and remainder takes effe&t: And then tothe excep- 
tion , that the Eſtate ſhall ceaſe and remain to him which had 
the next remainder, the which is repugnant, as it was intended, and 
ſo is Fermy and Arſcott's Caſe ; But here the words are that the 
Eftate ſhall ccaſe, as if the party to which that is limited were 
dead without Ifſuc from the time of the Contra and Agrecment, 
and the Remainder to him which hath the next Remainder, and not 
the Iſſue of him which made the forfeiture, and alfo this Remain-» 
der from the time of the agreement and conclution, and not from 
the time of the At executed, for then it would be too late, for 
then the Eſtate is transferred to. another , as it was in the Caſes put 
by Anderſon in Corbett's Caſe : But here all the Eſtate limited to him 

which made the foxfciture ſhall be determined, and: alſo he intende 

that the Reaſon that the Replication contains, that the parties bein 

in actual poſſeſlion are only to ſatisfic the words of the Congition ; Aud 
ſo he concluded, and praycd Judgement for the Plaintiff, 
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In dower the Demandant recovered Dower of Tenths of Wool and Dower of 


Lamb, and how Execution ſball be made was the queſtion : And the 
Juſtices intended that the Sheriff might ddliver the; tenths of every 
31ard Land, and afſign the Yard Lands ip certajp2, ut after it, was 
conceived. that this would be uncertain and, unequal , :and, tor that 
the Sheriff was directed: to deliver the third ,part. of all, in. general, 
and yet the firſt was agreed to be good z, hut only in reſpec of in- 
equalities, as in Dower of a Mill, the third Toll Diſh, and cf a Villain 
the thirg days, work, as in 23 H. $. And it way alſo agreed that; the 


Sherif-may al | ghis/Dower without a Jury... DOI (20G of 1 4 
: [4 


«d.:L 


tithe of 
Wool. 


Attachment, Tt was moved, if an Attachment be granted againſt a Sheriff for 
contempt after he is removed out of his Office 3 and the Juſtices in. 
tended that no, inſomuch that now he is no officer, and for that 
he cannot be now fined, and without fine they did not uſe to Im. 
priſon, but the Judges would be adviſed to ſee the Precedents of the 
Court in ſuch a Caſe. 


Michaelmas 1611. 9 Jacobi iz the Common Bench, 


Kemp, rd Philip his Wife, James and Blanch his Wife, Pliix. 
tiffs, againſt Lawrere and Trollop, and the Wife of Gun, 
ter; Executrix, during the minority of the Wives of the 
Plaintiffs. * 


xecutrin TJ = Caſe was, an Executrix during the non-age 3 for ſo it was, and 
re, ©. not Adminiſtratix , that is, ſhe was ordained Executrix, til 
the Wives of the Plaintiffs came to their full age, or were marryed, 
and then they ſhould be Execxtrixes, And this Executrix during 
the minority, bought an aQion of Debt, and recovered 3 and before 
Execution the women Executrixes took Husbands, and brought Scire 
Facias upon the Record, to have Execution upon the Judgement a+ 
gainſt theſe Defendents as Ter-texants, which pleaded ſpecially that 
they had nothing in the Free hold, nor in the Land, but only a Leaſe 
for years, and that the free-hold was in another ſtranger , upon 
which Plea the Plaintiffs demurred in Law. And Nichols Serjean! 
for the Plaintiffs, that there is the difference berwixt this Executer 
and 'an Adminiſtrator during the minority, as in 26- H. 8.7. , if an 
Adminiſtrator have Judgement, and dies before Executors or other 
have ſucd out their Letters of Adminiſtration, they ſhall havenoEx- 
ecution of this Judgement, infomuch as he comes paramount the 
firſt Adminiſtrator, and as immediate Adminiſtrator to the firſt Inte 
ſtate, as it is agreed in Sbelley*s Caſe, So the Adminiſtrators of one Ex 
ecutor ſhall'not have Execution of a Judgement given for the Execntr, 
as it is reſolved in BradenePs Caſe, 3 Coke, theg. b. And in 21 E4.4. 
It is agreed, if two are made Joynt-Executors, and one of them dies, 
the other ſhall be ſole Execxtor to the Teſtator: and if he make his 
Executor, and” djes, his Execxtors (halt be Execators to the firſt Te- 
Fator-:, And aMp there is in'Fox and Gretbrook's Caſe in-the Com. that 
one may he'Executor for certain Fears , and another after z and this 
differs-from thevther (Cafes 3, for m this Caſe all theſe Executors were 
in privity one to another : but in the other Caſe one comes paramount 
the other.” But bere they are a} made by the firſt Teſtator, and the 
Wilt: And-ke citedthe 2 Cafe 4n'the. Lord Dyer # and 18 and 32 
4dp. 3. there cited, where a Varchaſtr brought'a Writ of Exrour, 


Nickols. 
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Part If; Kemp and James ag4izft Lawrere and Trollop. 


and was not privy to the firſt Record. And Grantee of Reverſion 
brought a Scire Factas againſt Conuſee of a Statute-Merebant , al- 
kedging that he had received fatisfaCtion. $0 if a Parſon of a Church 
xecovers an Annuity, and after the Church is appropriate to a Houle 
of Religion, the Soveraign of the ſaid houſe ſhall bave a Scire Faciar. 
And ſo if Union be made of two Benefices, and yet in all theſe Caſes 
there was no privity tothe firſt Judgement : ſo he in Reverlion ſhall 
have Errour in Attaint upon Judgement againſt his Leſſee for life,and 
the Reaſon is given in Brudexel's Caſe, that is, they which may have 
prejudice may have Scire Facias, and itis not like where two Joynte- 
tenants are, and one makes a Leaſe for years, and dies, the other ſhall 
not have the Rent,in{ofmuch that he comes in by ſurvivorſhip,and not 
in privity, But here the Exccutors come in in privity,as in Caſe of 
two Executors are joyntly , one dies, the other which ſurvives ſhall 
have Execution of Judgement given for them 3 for Adminiſtrator due» 
ring the non-age is only to the uſe, commodity, and profit of an Exe 
ecutor, and of a Teſiator : So that he being Executor to the Teltas 
tor, he (ſhall have Execution. And to the ſecond, that is, that the 


Defendents have nothing but for years, and that the Free-hold is to a * 


firanger,he intended that this is notgood,and yet he agreed that in Scire 
Facias were a Free-hold is to be recorded , ſpicial non-tenure Is a 
good Plea as in BE4, 4.19.and8 H.6. 32. but not of the contra 
ry, and there alſo general non- tenure is no Plea: But here where the 
free-hold is not to be recovered,nor one nor the other is a Plea for it 
may be averred that the Defendent hath a releaſe from him that hath 
the Reverlion : and asin 14 H.4.5, in Scire Facias to accompt again(t 
an Executor who pleads that the Teſtator was never his Bailiff go 
give -an accompt, and yet it is agreed that this hath been a good Plea 
tor the firſt Defendent , and this is the reaſon that it was not taken, 
nor was allowed for a good Plea in the 11 H. 4. 11. Infomuch that 
this amounts to xon-terure; and in 44 and 45 Eliz, Mich. Rot. 834. 
it was adjudged in Scire Facias, where the Defendent pleads. that he 
was mot Tenant of the Free-bold,and adjudged no Plea: And fo he (aid 
it was adjudged in the Caſe of Al-ſoxls Colledge, in Scire Facias to 
have Execution of a Judgement in Ejedione Firme : And the Defendent 
in the Scire Facias plcads, that he was but Leſſee for years, and ad- 
judged no Plea, infomuch that nothing was to be xecovered but only 
the Texm, and not the Free-bold, and fo he concluded and-/prayed 


15 


Judgement for the Plaintiff in Scire Facias, Harris _— ed Harris 


to the contrary , and he intended that the Return of the Sheriff 
s void, infomuch that the Writ commanded him to: give notice to 
the Texants of the Land in Fee-ſimple, and he did: not return, that 
thoſe which he had returned were Tenantrof the Land in Fee-fimple, 

u and 


Topy-holder 


Uzrris, 


Crogate ag4iaif? Morris. Parti. 


and ſo theſe words of the Writ are not anſwered, and fo ng Teyyy 
is returned at all. 

- And it is not like tothe Caſe in 2 H. 4. for there the Return was 
according to the Exigent-of the Writ, but here itis not ſo, And tg 
the firlt matter he intended, and agreed, that an Execator of an Fxe. 
cxtor may ſue Execution had by the firſt Executor, infomuch that he 
comies in in privity. But he (aid, that fo it is not in this Caſe, and that 
there is no difference betwixt this Caſe, and the Caſe cited in Shelley, 
Caſe, that is, that Adminiſtrator of Adminiſtrator (hall not ſue Exe. 
cxtion, inforuch that he comes in paramount Adminiſtrator , and 
accords with this Caſe,2 Eliz. in the Lord Dyer: If two Joynt-Te. 
wants are, and one makes a lcaſe for years, rendering Rent, and dies, 
the Survivor ſhall not have the Rent, inſomuch that he cometh jn 
paramount him; and to the other he intended, that the ſpecial oy 
#enure is a good Plea, as well in Scire Facixs to have Execution of da- 
mages, as of Freehold, as in 24 Edwv.3.31 and 5H.5. 1. and g 
H. 5. x1. Kis zefolvcd, that in Scire Facias ſpecial non-tenure is a 
good Plea, and the Books of $ H.6. 31.cited before, there is Joynt- 
zexancy pleaded to one part, and ſpecial now-tenure to the other part by 
Leafe for years,and the queſtion is if it might be pleaded a part : And 
in $ Edw. 4. 14. is $cire Facias upon Recovery by Writ of Right Pa. 
#ent in baſe Court, and that the Defendent cannot plead releaſe of 
the Leſſor, and (o'the joyning of the Miſe may be forfeiture of his 
Eſtate : And he faid that it was adjudged in 16 Edw, 3. Scire Faciar 
5. that Scire Facias to have Execution of a Fine ſhall not be ſued a« 
gainſt a Leſſee for years, but againſt him which hath the Free-bold ; 
but where Debt or Damages are to be recovered, there it may be (u- 
cd againſt him which hath only Leaſe for years, infomuch that the 
poſlethion is to becharged 3 and ſo he concluded, and prayed Judge= 
ment for the Defexdents, and: it is adjourned. | 


Michaclmas 1611. 9 Jacobi # the Common Bench, 
Crogate ag4inſt Morris. 


He Caſe was this :. Copy-bolder preſcribes to have Common in tlie 

2K Waſte of the Lord, and brings Action of Treſpals againſt a (tran- 

ger for his Beaſts depaſturing upon the Common there, and Harris 
Serjeant argued that this Action is not maintainable for two cauſes. 
Firft, iofomuch that he is a Commoner for as it is faid by Brook Ju- 
Rice, 12 H.$, 2. a Commoner cannot 'have an Aion of Treſpals, 
for the Common is not Common, but after the Commoner hath ta- 
ken that, and then before that he hath taken that he hath no wrong 
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Part I. Crogate egeinf# Morris. 


nor damage, but the damage is to the Tenant of the Land : As if a 
Leſſee for years be outed, and he in Reverſion recovers in Aſfiſe, he 
ſhall not have damage, inſomuch that the damage was made to the 
Leſſce, and the 22 Aſiſc 48. 15 H.7..12. b. agreed that Commoner 
cannot maintain Action of Treſpals, nor no other butthe owner of the 
Soil ; but 13 H. 8.15. by Norwich, 15 H. 7.6. 5 H.7. 2. 24 E4.3. 
42. Commoner may diſtrain and avow for doing damage. 2, He in- 
tended that this Action is not maintainable, inſomuch that every 0- 
ther Commoner may alſo have the Action of Treſpaſs, 'for if it be 
wrong to one, it is wrong to every one of them,and fo the ſtranger ſhall 
be infinitely puniſhed, as in William's Caſe, 5 Coke 72. b. where it was 
adjudged an Action of the Caſe doth not lie for the Lord of the Max- 
nor to preſcribe, that a Vicar ought td adminiſter the Sacraments in 
his. private Chappel, to him, his Men-ſervants and Tenants within 
the Precinds of the ſaid Mannor, and adjudged that it doth not lie , 
infomuch that then every of his Texants might alſo have Action, and 
ſo the Vicar (hall be always puniſhed: So in 27 H.7.27. 4, A man 
ſhall not have an Action upon the Caſe for nuſance made in the high 
way : ſoitis 5 E4. 4. 2. for trenching in the high way : See 33 H. 6. 
26, 8, accordingly 3 and ſo he concluded that the Action is not main- 
tainable, and prayed Judgement for the Defendent, 


Dodridge the Kings Serjeant, to the exception which hath been Dodrfdee 


made by the other party, that the Plaintiff ought to averr that he 
hath Beaſts which ought to Common there, and that his Beaſts have 
loſt their Common, that need not to be averred,but it ſhall be pleaded 
by the other party 3 for if he have diſtrained the Beaſts of a ſtranger, 
doing damage, he necd to averr no more in this Action, and to the o= 
ther matter, and the two ObjeQions which have been made by the 
other part : Firſt, that the Commoner hath no right to the Common, 
till he hath taken it by the mouth of his Beaſts; to that he ſaid,that 
the Commoner hath right to that before that it be taken by ſuch 
mouths of his Beaſts : and notwithſtanding that it ſeems by the time 
of Ed. 1. that Commoner cannot grant his Common till he have Sei- 
fin of that; yet 12 H.8. is otherwiſe, and that a Commoner may 
have an Action the name implies, for he hath Common with others, 
and a firanger which is no Commoner cannot do wrong, but this is 
damage to him3 and he cited Brafon, 430. that there axe two forms 
of Writs, 1. Curſitory Writs, 2. Commanding Writs : The firft of 
thoſe which are formed, and are of courſe, and the others ſuch of 
which there is no form, but are to be formed by the Maſters of the 
©bancery, according to every particular Caſe : So that there is not a- 

ny Caſe, but that the Law aftords a Writ and remedy for that, as in 

28. Edw. 4.23. Aftion upon the Caſe way framed againit an Officer , 
which gave priviledge 20 one as bis ſervant, which was not bis _ 
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Cake. 


Crogate. againi? Morris. Part It. 


and it is not likg to the Caſe in 11 H. 4. 47. a, where a School: maſti 
brirgs an Attion upon the Caſe againit another for erecting of a School ig 
the ſame Town to bis damage, but this was damage without injury, 
But here the Commoner hath received wrong and damage 3: but yet 
he agreed that the Commoner could not have Action of Treſpaſs why 
he broke his Cloſe, for that is proper tor the owner of the Soil. But 
it hath been agreed to him, that he might diſtrain them, doing da 
mage 3- and the reaſon of that is , infomuch that he hath re. 
ccived damage, and amends may be tendered unto him in recompence 
of his damages, without any regard to- other Commoners, as it js a+ 
greed in 24 Edw, 3.42. And to the Objcction, that it one Comme. 
ner may have Action, then every Commoner may have the Action, and 
{o the tiranger ſhall be infinitelFpuniſhed. And to that he ſaid it is 
a Publick loſs and privatez and when the Publick wrong includes 
private damage to any man, there he to whom the private damage is 
done may have Aion : And he faid, that the Regiſter contains many 
Writs tor publick wrong, when that is done to private men , as 
fol.g5. A man fixes a Pale, Crols, a navigable River, by which a Ship 
was calt away, and the Owner maintained Action of Treſpals: And 
fol. 97. A man brought Treſpaſs againtt one which catt dung into a 
River, by which his Meadow was drowned ; ſoit the River be infeQed 
with watcring Hemp or Flax 3 he which hath fiſhing there may main- 
tain Action of Treſpaſs: and 2 H. 4. 11. Action of Treſpaſs by one 
for ploughing of Land where one had a common way 3 and fo it is 
13 H.7.17. One brings an Action of Treſpaſs againl(i another tor.c- 
rcting a Lime-Kill, where many others are annoycd by that; So by an 
aſlaule made upon a ſervant, the Malter: and Servant alſo may have ſe- 
veral Actions : and ſoin the other Caſes many may have Adcions,and 
yet this is no reaſon to conclude any one of them, that he (ſhall not 
bave his Action 3 for in truth thoſe are rather. Actions upon the Caſe, 
than Actions of Treſpaſs, for the Truth of the Calc is contained in the 
Wru. Alſoin this Caſc it doth not appear that- there are any other 
Commoners which have common there, and for that this ObjeQion 
is not to the purpoſe: and it appears by Heiſman and Crackeſood's 
Caſc, 4 Coke 31. that Copy-holder ſhall have Common by preſcripti- 
on in the Demeſas of the Lord and fo he concluded and praycd Judge» 
mene tor the Plaintiff, 


Coke chict JuRice ſaid, that it was adjudged: in this-Court, Trini- 


ty, 41 El:z, Rot. x53. b. between Holland and Lovell, where Com- 
moner brings an Aion upon the Caſe, as this Caſe is, againſt a ſtran- 
ger which, pleads. not guilty, and it was found -by Verdid for the 
Plaintiff, and it was after adjudged for the Flaintiff, for inſumuch 
that the Plaintiff may take them damage feaſant that. proves-: that he 
hath wrong, and this is the reaſon that be. may. diſtrain, (doing das 

mage.) 


Part I. Henry Higgin's 2g4i»ſt George Biddle. 


mage.) And by the ſame reaſon, if the Beaſts are gone before his com- 
ing, he way have Action upon his Caſe, for otherwiſe one that hath 


many Bealis-may deliroy all the Common in a night, and do great' 


wrong, and (hall not be puniſhed : and it is not like to a Nuſance, for 
that is publick, and may be puniſhed in a Leet ; butthe other is pri- 
vate to the Commoxeys, and cannot be puniſhed in another place nor 
courſe : And he allo cited. one Whitehand”s Cafe to be adjudged, where 
many Copy-holders preſcribe to have Loppings and Toppings of Pol- 
lards ,, and Hafles growing upon the Waſte of the Lord, and the 


Lord cuts them, and one Copy-bolder only brings his Action upon the. 


Caſe, and adjudged that it was very well maintainable, notwithſtand- 
ing that every other Copy- bolder may have the ſame remedy. And 
he aid alſo, that ſo it was adjudged in the Kings Bench , Hillary 5 
Jacobi, Rot. 1427. in George England's Caſe; And 2 Edw. 2. b. Co- 
venant 49. It a man Covenant with 20, to make the Sea banks with 4; 
B.and every one of them, and after he doth not do it, by which 
the Land of twois drowned and damniticd, and thcy two may have 
an Action of Covenaxt without the #thers : Buere, for it ſeems every 
one ſhall have an Action by himſelf. But Fejter and Fynch Juſtices 
{eemed that the Plaintiff ought to ſue in his Comrt, that the Beaſts 
of the ſtranger elcaped inthe Common,or were put in by the Owner, 
for it may be they were put in by the Lord which was owner of the 
Soil, or by a ſtranger, in which Caſes the Owner of the Beaſts ſhall 
not be puniſhed : But Coke-and Warburton ſeemed the contrary, and 
that this ought to be averred aud pleaded by the Defendent in excuſe 
> the Treſpaſs, as in Action of Treſpaſs (why he broke his Cloſe) 
And fo it was adjourncd : Sce Geſnold's Caſe, 490. {te Judgement, 


Paſch 1612. 16:Jacobi in the Common Bench. 
Henry Higgen's ageinit George Biddle, 


[N Replerin the Defendent made Connſance as Bailiff to Sir Thomas 

Leigh, and Dame Katherine his Wite, intimating that 1/abel Brad- 
buy was ſeiſcd of the place where, &c. in their Dzmeſa as of Fee, 
and fo ſeiſed the firſt ot June, 15 HS. gives this tothe Lord Anthony 
Fitzherbert, and Maud his Wife, and to the Heirs Males of their 
bodics, which have Iſſue Thomas Fitzberbert, Knight,* Foha Fitzber- 
bert, and William Fitzherbert, Anthony and Maxddicd, and the (aid 
place where, &c. deſcended to Sir Thomas Fitzbterbert as Hcir to 
the Donees to the Intail: And the faid Thomas Fitzherbert the 5th of 
april, 6-Edw, 6, of that enfeoffed Hamphrey Swinnerton, Ralph 
Cotton, and Roger Baily; to the uſe-of William Fitaberbert, and- Fli- 


zabeth his Wite for theix lives, and aftcr- to the: uſt of 'Sir-Thomras - 
| Fitzherbert, | 
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Replevins. 


Wafic, 


Brook Plaintiff againſt Cobb. Part It, 


Fitzherbert, and the, Heirs of his body, the remainder to the uſe of 
the right Heirs of the ſaid William Fitzberbert ; William Fitzherhen 
died, Sir Thomas Fitzberbert diſſciſed the ſaid Elizabeth , and the 
Gid obs Fitzberbert had Iſſue,Tbomas,and died ; and Sir Thomas Fitz, 
herbert died without Heir of his body, and the ſaid place where, &+, 
deſcended to the ſaid Thomas as Couſin and Heir of the ſaid Sir Thomy 
and Son and Heir of the ſaid Fobx Fitzherbert, which enters, and ws 
ſciſed to him, and to the Heirs Males of his body, as in his Remitter, 
And the ſaid Thomas Fitzherbert , 4 of Novemb, 39 Eliz. by Inden- 
ture of Bargain and Sale enrolled in the Chancery within fix months, 
bargainrd and ſold the ſaid Land to Sir William Leighton and his Heir, 
and Sir William Leighton, 5 of Novemb. 43 Eliz. by Indenture 
xolled within fix months for 40001. bargained and ſold the ſaid Land, 
where, &c, to Sir Thomss Leigh, and Dame Katherine, as atorelaid, 
and fo avowcd the taking for doing damage. And the Plaintiff for 
Barr to the ſaid Avowry, pleads, that well and true it 1s, that the (aid 
Sir Wiliam Leighton was ſeiſed of the ſaid place where, &c, in his De. 
meſn as of Fec, as it was alledgedby the Defendent : But further he 
faith, that the ſaid Sir William Leighton ſo being thereof ſeiſcd, 1 De 
cemb, 44 Eliz, enfeoffed the Plaintiff in Fee, and by force of that the 
Plaintiff was ſciled, and put in his Beaſts into the ſaid place where, 
ec. without that, that the ſaid Sir William Leighton bargained and 
{old the faid Land in which, &c. to the ſaid Sir Thomas Leighton, and 
Katherine his Wife, as in the Conuſance hath been alledged by the 
Defendent, upon which the Defendents joyn Iſſue 3 and it was agreed 
by all the Juſtices, that notwithſtanding this admithon of the Par- 
ties, is an Eſtoppel by the pleading, yet as well the Plaintiff as the 
Defendent were admitted to give another evidence to the Jury againk 
their own pleading 3 that is, that Sir William Leighton was not (ciled, 
and fo nothing paſſed by the bargain and ſale, and alſo that Sir Th» 
mes Fitzherbert had the poſſetlion by acceptance of the ſurrender of 
the Eſtate conveyed to William Fitzherbert and his Wife, notwitt- 
ftanding it was admitted by pleading, that he had that by Diſſeihn: 
And all the Juſtices agreed, that the Jury ſhall not be concluded by 
= PRo_g of the patties, inſomuch that they are ſworn to ſpea 
the txut 


Paſch 1612. 10 Jacobi, i» the Common Bench. 
Brook Plaintiff againſt Cobb. 


IN Waſte the Plaintiff aſligns Waſte in cutting down of 20 Oaksin 
ſucha Cloſe, and 40 Oaks in ſuch a Cloſe, &c, Upon the Evidence 


it appears that, the ſai& Oaks were remaining upon the Land for =_ 
. ills, 
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Part If. DoFor Manning's Cafe. 
gills, according to the Sratzees, at the laſt felling of that , and they 
were of the growth of 16 or 20 years, and that Tithes werepaid 
for it, And it was agreed by the Lord Coke and all the Juftices, that 
this was no Waſte, inlomuch it was felled as Acre wood : And it was 
Gaid by the Lord Coke, that though it be of the age of 20 or 24. years, 
« if the uſe of the Parties be to fell ſuch for ſcaſonable Wood, this 
hall not be Waſte 3 and if Tithes be paid tor that, it appears that it is 
v0 Timber, 


Door Manning's Caſe in tie Star-chamber. 


Ne Golding as an Informer, and not as party grieved,exhibits his 
©) Bill in the Star-chamber, againſt Door Manning, Chancellor to 
the Biſhop of Exeter, for Extortion, Oppreſhon, and other offences. It 
was rcſolved, that when a Bill contains any particular offences, and 
after the fame Bill contains general words, which includes many of- 
fences of the ſame kind : And the Plaintiff proves the particular of- 
fences, he may examine other particular offences alfo included within 
theſe general words, in ſeepplement and aggravation of the particular of- 
fences contained in the Bill 3 and if they be proved, the Court will 
give the greater and high fentence againſt the Defendent in reſpeR of 
them, notwithſtanding that they be not particularly expreſſed in the 
Bill, But if the Plaint:zff hath not proved any of the offences particu- 
tarly expreſſcd in the Bill, the Defendent (hall nut be cenſured by the 
particulars grounded upon the general words of the Bill. And if a 
man which is not party grieved, exhibite Bill for offence made to 1- 
nother perſon, as againit whom the offence was committed, he ſhall 
not be allowed as Witneſs,inſomuch as he is party grieved,and by that 
he ſhould be a Witneſs in his own Cauſe, 


Paſch. 16 12. 10 Jacobi, iz. the Common Bench. 


William Peacock Plaintiff, againſs Sir George Reynal. 


N the Star-chamber the Plaintiff exhibitcs his Bill againſt the De- 

tendent for Libelling and Infamous Letters, the which was in this 
manner; the Plaintiff being Heir general to Richard Peacock, which 
was of the age of cighty ſix years, and:had Lands of Inheritance ro 
the value of $ or 900 pound per amnm, and the Defendent had 
married the Daughter of Sir Edward Peacock, which was a younger 
brother of) the: ſaid Richard Peacock, and the aid Defendent per- 


cciving that the ſaid Richord: Poacock]; had: putpoſe to fertle bis Vn-- 


etitance upen: the ſaid Plaintiff, and. intending to remove the 


afſeRion. 


Informer. 


I;2 


Randal Crew egainſt Vernon, Part 11, 


afſe&ion of the ſaid Richard from the Plaintiff, and to ſettle that in 
himſelf , writes a Letter to the ſaid Richard Peacoch,, containi 
that the Plaintiff was not the Son of a Peacock, and was a hauntes 
of Taverns, and that divers women had followed him from Lys. 
don to the place of his dwelling, and that.he had delire to hear of 
the death of the ſaid Richard, and that all his Inheritance woyjy 
not be (ſufficient to fatishe his Debts 3 and many other matters con. 
cerning his Reputation and Credit, to that ſubſcribed his name, and 
this enſcaled and directed to the (aid R, Peacock : And it was 2Preed 
that this was a Libel, andtor that the Defendent was Fined to twg 
hundred pound, and Impriſonment according to the courſe of the 
Court : And the Plaintiff let looſe to the Common Law tor histe. 
compence for the Damages he hath ſuſtained : But if the Letter ha 
been directed to the Plaintiff himſclt, and not to the third perſon 
then it ſhould not have been a Libel, or it it had been direged tO 4 
Father, for Reformation of any Acts made by his Children , it 
ſhould be no Libel, for it is not but for Retormation, and not for 
Defamation; for if a Letter contain ſcandalous matter, and be gi. 
rectcd to a third perſon, if it be Reformatory, and for no reſpe& tg 
himſelf, it ſhall not be intended to be a Libel, for with what mind 
it was made is to be reſpected : As if a man write to a Father, and 
his Letter contain. ſcandalons matter concerning his Children, of 
which he gives notice to the Father, and adviſeth the Father to hive 
better regard to his Children 3. this is only Reformatory without any 
xeſpect of profit to him which wrote it : But in the firſt Caſe the De- 
fendent intended his profit, and his own benefit, and this was the dif- 
kerence, 


Paſch 1612, 10 Jacobi, in the Common Bench. 


Randal Crew againſt Vernon. 


N the Star-chamber it was reſolved : That if the Defendent do 

- not perform the Sentence of the Court, as here he was to make 
acknowledgement. of his offence. committed” again(t the Court of 
Exchequer at Cheſter, and: this acknowledgement was to be made at 
the great Alliſes at Cheſter, and he did not perform the Sentence , 
and yet the Detendent could be fined for this contempt, but only 
Impriſonment, and for that he. was committed cloſe Priſoner till he 
pertormed it ; : But he could-not be fined, inſfomuch there was notany 
Rill, upon which this Sentence ſhould be founded, 1! '-- 


_- 
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Paſch 1612. 106 Jacobi, i# the Commop Beach. 
Charnock againſt Corey : See before. 


N Debt againſt Adminiſtrator : The Defendent pleads two Recog- nwbt apaink 
nizances acknowledged by the Inteſtate, which were not ſatished, — 


and that he had not any Goods or Chattels of the ſaid Inteſtate, unleſs 
Goods and Chattels which did amount to the Debts due by the faid 
Recognizances : And it ſcemed to all the Juſtices, that the Plea was 
not good : But that the Defendent ought to plead according to the 
common form, that is, that he hath no Goods beſides or beyond the 
Goods to ſatisfie the two Recognizances, or that he hath no Goods to 
ſuch value, which do not amount to the ſaid Sums due by the two 
Recognizances : And in theſe Caſes this manner of pleading is im- 
plicd, confeſſion that he hath Goods of ſuch a value, and fo they 
ſhould be Aﬀets, if the Recognizances be diſcharged, or remain of 
Covin and Fraud todeceive Creditors. 


Paſch 1612, 10 Jacobi in the Common Bench, 


Bicknel againſt Tucker : See before 75. 


T xc Caſe was : A Copy-hold Eftate was granted to one for life , Copy-hol& 


Remainder to another for his life, the firſt Copy-holder for 
life, accepts a Bargain and Sale of the free-hold from the Lord , 
and after that levics a Fine with Proclamations, and five years pals , 
and then he dies, and if this Fine ſhall be a Barr to him , which 
hath the Copy hold Eftate for life in remainder was the queſtion ; 
And it was argued by Harris Serjcant , that the Statute of Fines, in 
the body of that, binds all perſons, but only ſome which have 
Infirmities, and by the ſaving, Rights, Titles, Claims and Inte- 
reſts are ſaved : But Title comes in the conditional percloſe of ſaving, 
that is, ſo that they purſue their Title, Claim and Intereſt, &e. 
By way of Ac or lawful Entry within five years next after the 
laid Proclamations had and made: So that in this Caſe the principal 
matter to be conſidered is, what thing is operated by the acceptance 
of the Bargain and Salc 3 for if by that the remainder of the Copy- 
holder be turned to right, then enſues that the Fine ſhall be a Barr ; 
And it ſeems that this determines the firſt Eſtate for life , and he 
agreed that it cannot be a ſurrender, inſomuch that there is a me» 
lene remainder, as'it is 37 H. 6. 17. b. 4 H.7. 10. But this Leaſe to 
cvmmence at a day, to come cannot be a ſurrender, but ſhall be de- 

X termined 


£54 


Bicknel againſt Tucker. Partf], 


termined and extin& by acceptance of a new Leaſe, as it is there, a; 
in a2 H, 7.51.6. agreed and fo it was adjudged in Hillary 30 pp, 
between Willmott and Cutler's Caſe, that it a Husband which wa 
ſeiſed of a Copy+hold Eftate in right ot his Wife, accept an Eſtate for 
life 3 this determines the Copy-hold Eltate which he hath in right of 
his Wife in poſſethon : - So if Leffee tor years accept an Eltate gf one 
which hath no Eſtate, yet this determines his Term , as it wiz 
adjudged Hilary 31 Eliz, Rot. 1428. b. that it Leſſee for years of 
a Leaſe made by the Anceſtor accept an Eliate of Guardian in Soc. 
cage 3 this determines his Leaſe , which he had of the Anceſtor , 
and upon that he concluded, that in this -Caſc the acceptance of x 
Bargain and Sale, turns the Copy-holder in remainder to a Righ 

ard then it appears by Saf.us Caſe, 5 Coke 125. that he ſhall be 
bound, though that he hath only Intercli, and (o of Title alſo : and 
he ſaid that it appears by Kite and © uarintou's Cale, 4 Coke 26, a, 
that a Right or Title may be of Copy-hold Eſtate; tor it is there 
ſaid by Wray chict Juſtice, that it ſhall be within the Statute of 32 
H.8. chaptcr g. of buying of Titles; and fo concluded, 

Dedridge the Kings Serjeant agreed, that the (ole queſtion is if 
any thing be here done to turn the Copy-hold Eſtate in remainder 
into a right; for then he agreed that this ſhall be barred, otherwiſe 
not and'to that he intended, that the firft Eftate for lite ſhall be 
ſaid to be in Efe, notwithſtanding the acceptance of the Bargain 
and Sale, as to all cltrangers, and eſpecially when it is to their pre- 
judice, as it Tcnant grant Rent, and atter furrenders his Eſtate, 
now between the parties, the Leaſe ſhall be extinC by the ſurrender, 
but to the Grantee of the Rent it ſhall be ſaid to be in Ef, and 
it during his life, he in Remainder alfo grants a Rent, he ſhall 
hold the Land ſubje& to ,both the Rents, though that the Grantsbe 
both to-one (clt ſame perſon: {o it he in Reverhon grants his Rever- 
lon with warranty, and after the Tenant for lite ſurrenders, and the 
Grantce be impleaded, he ſhall never vouch during the life of the 
Tenant tor lite, 5 H.5. Comment. 24 E4.3. And hae alſo is: 
Cuſtom which preſerves the Copy-hold Eſtate in Remainder. and 
their particular Tenant cannot that prejudice , and for that allo it 
ſha}! got be;turncd into a right, as if a Copy-hold Eftate be grants 
ed to, one for Jite by one 'Copy, and afterithe Lord grants another Ex 
fate for life by -another Copy to anerher, and 'then tae thirſt Copy» 
bolder commits forteituxe; he which hath the ſecond Eilate cannot 
take advantage of that,' but the Lord ſhall hold it during the life of 


the fuſk Tenant, for no. A& made bythe particular Tevant thall pres 


wdige.. him-jn2 Remainder/;: for otherwite 4 many Inconveniencies 
would enſue ypon! that, as by fccret 'conveyances;-or as it a Gran 
tce'0f a Rent charge, grantithat. co the Tenaut of the Land for his 
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Part IT. Bicknel againſt Tucker. 


life, the Remainder over , the Remainder ſhall be good, notwith- 
fanding that the particular Eſtate be extin& and drowned, alſo he 
intended that the Copy-hold Eſtate is another thing , than the Land 
it (elf, and for that the Fine ſhall 'not be a Barr, no more: than in 
Smith and Stapletor's Caſe, Com. Where a Fine levied of Land ſhall 
not be a Barr of Rent, inſomuch that it is another thing: {o in this 
Caſe he intended that the Fine (hall not be a Barr of the Copy-hold 
Eftate, and. concluded, &e. Wynch Juſtice was of opinion that the 
Fine ſhaH not be a Barr to the Copy-hold Eſtate in Remainder 3 for 
the acceptance of the Bargain and Sale doth not determine the firft 
Copy-hold Eſtate for lite, as to him in Remainder but only to the 
firſt Tenant and the Lord 3 and between thoſe he agreed that the 
Copy-hold Eſtate is determined, as in Heydox's Caſe, by accep» 
tance of a Leaſe for years, and for that the Remainder ſhall not be 
turned to a Right, and by conſequence ſhall ' not be barred, and. 
for that he ſuppoſed that the reaſon that. the Fine was a Bar in Saffin's 
Caſe, 5 Coke 123. b. was infomuch that the Leſſor centred, made a 
Feoffment, and atter levicd a Fine, and its there agreed that the Fe- 
offment turns the Eſtate of the Leſſee Oo a Right, and for that the 
Fine (hall be a Barr, and allo there the Leaſe was by limitation of- 
time to have a beginning, but it 4 man makes a Leaſe for years to 
begin at a day to come, and bc<tore the beginning of that makes a 
Feoffment, or is difſciſed,ard Fine with Proclamation is levied, yet he 
which hath future Intereſt ſhall not be barred, for this is not turned 
to a Right,and it was not the intent of the Statute of Fines to make a 
Barr of right, where there was no diſcontinuance pr Eftate at leaſt 
turned to right, and this was the cauſe thatat the Common Law, Fine 
with Non-claim was no Barr, but where they make alteration of 
poſſeſſion 3 and he cited Palmer's Caſe to be adjudged, that a Fine of 
Land (hall not be a barr for Rent, where the Caſe was, Leſſee for life, 
Remainder for life of Rent : The firſt Leſſee for life of the Rent, 
purchaſeth the Land, and levics Fine of that, and adjudged that this 
ſhall not bind them in Remaindes of the Rent , no more, if he in 
Remainder levie a Fine that ſhall not prejudice the particular Tenant, 
and (o he concluded in this Caſe, that the Remainder ſhall not be 
barred, and that the Plaintiff ſhall have Judgement. Warbnrton Ju- 
ſtice accordingly, and he argued that the Statute of Fines contains 
two parts, 

The tirſt, to barr thoſe which have preſent right, and they ought 
to make their claim within five years aſter <he Fine levied, or others 
wiſe they (hall be barred. 

And the ſecond thoſe which have Right, Title, or Intereſt ac= 

. Crued, after the Fine levicd, by reaſon of any matter which preceded 
the Fine, and in both Caſes the Eftate which is barred ought to be 
X 2 turned 
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Bicknel ageinſs Tucker. Part Il. 


turnedinto a right, or otherwiſe it ſhall not be barred, the which 
cannot be here, for the Eſtate is given by: the Cuſtom, and it is to. 
have his beginning after the Death of the firſt Tenant, and though 
that the firſt Tenant commit Forfeiture, yct he in Remainder cannot 
enter, for his time is not yet come, as in 45 E4.3. is a: collatera} 
Leafe with warranty to the Tenant for life in poſfefſhon, this ſhal} 
rot be a barr,inſomuch that it is made to him which hath poſſeſſion; 
fo if a man make a Feoffment upon condition, and. the Feoffee leyy 
a Fine with Proclamation and five years paſs , and the Condition 
is broken, the Feoffee may entex at any time, otherwile if the Fine 
had been levied after the Condition broken 3 and fo if the Lord be in» 
tituled to have Ceſſavit, and Fine is levied by the Tenant and five 
years pals, he ſhall be barred, and this was the cauſe of the Judgement 
in Safin's Caſe, infomuch as the Lefſee had preſent intereſt to enter, 
and this was altered into a Right by the Feoffment, and then the Fine 
was a Barr.z but here he in Remainder hath no Right till after the 
Death of him which was the firſt Tenant, and then.his Right to the 
Poſſeſſion begins, and thew if a Fine had been levied with Procl 
mation, this ſhall 'be a Barr, and ſo he concluded, that Judgement 
ſhould be entered for the Plaintiff, 

Coke chief Juſtice accordingly, and he agreed alſo that the fole 
queſtion is, it by acceptance of a Bargain and Sale by the firſt Te 
nant for life, the Remainder be turned. into a Right 3 and ke faid, 
that Right ſometime ſleepeth , but it never dies , but this ſhall be 
intended (the Right of the Law) and not Right of Land, for that may 
be barred by Writ of Right at the Common Law, and he intended 
that Copy-holds are within the Statutes of Fines , be they Copy- 
hold for life, yeass, in. Tail , or in Fee, for the third part of the 
Realm is in Copy-holds, and two parts in Leaſe for years, and i 
theſe ſhall not be within the Statute, then this doth not extend to 
thrce parts of the Realm, and it is agreed in Heydon's Caſe, 3 Coke 
8.4. that when an A& of Parliament doth not alter the Tenure, 
Service, Intereſt of Land-, or other thing in prejudice of the Lord, 
or of the cuſtom of the Mannor, or in prejudice of the Tenant, there 
the general.words of ſuch A& of Parliament ſhall extend; to Copy- 
holds, and alſo it is reſolved to be within the Statute of 32 H. 8. of 
Maintenance, and alſoit is within the expreſs Letter of this, which 
contains the word Intereſt, and Copy-holder hath Intereſt, and fo 
alſo. of Tenant by Statute-Merchant, thenthe queſtion will be, if 
the acceptance of a Bargain and Sale turns that to a Right, and he 
tended that his Eftate for life remains, though that it is only 
palkve. in acceptance of Bargain and Sale, and for that it ſhall not be 


rejudice more than if Tenant at will accepts a Bargain and Sales | 


r bis Eſtate at will, this notwith&anding, xemains, but if. Leſſee 
|. 
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Part IT. Bicknel eg2i»ſ# Tucker. 
for years Or life, accepts a Fine upon Conuſance-6f Right, this is 
2 forfeiture, inſomuch that it isa matter of Record, and ir ſhall be an 
Eftoppel to ſay that he did not take Fee by that, and doth not admit 
the Reverfron to be im another, alſo infomuch that the Bargain and 
Sale was executed by the Statute, for this cauſe jt ſhall not be pre- 
judice, as it was adjudged in the Lady Greſham's Cafe in the Exche- 

ver 28 Eliz. where two ſeveral conveyances were made with power 
of Revocation upon tender of ten pound, and adjudged by Act of 
Parliament, that a Revocation was good, and alſo that no Licenſe 
of Alienation ſhall be made, inſomuch that it was by AR of Parlia- 


157 


ment, which doth no wrong, and it is for the Treſpaſs, for which Revoration 
the party ought to have Licenſe, and if it be not Treſpaſs, there need ® ** 


no Licenſe before hand, nor pardon afterwards : So if a-man makes 
a Leaſe for years, Remainder for years the firſt Leſſee accepts Bars 
gain and Salez this ſhall not turn. theſe in Remainder to pre- 
judice, 
| Thirdly, it ſeems to him alfo, that notwithſtanding the accep- 
tance of the Bargain and. Sale, the firſt Copy-hold Eftate for lite, Re- 
mains in. Eſſe, and: is not determined.. For this differs from an Eſtate 
of Land, foy it ſhall not be ſubje to a Rent granted by.the-Lord : 
the firſt Eſtate remains, till all the remainders are determined, for 
the firſt Tenant for life cannot ſurrender to the Lord, alfo-itis cuſto- 
mary Eſtate, for by the Common Law this being granted: to three ſuc 
celfively,this ſhall be determined and extind for the third part,for they: 
three take into poſſeſtion, and the word ſucceſhvely hall be taken as 
yoid 3 but here the Cuſtom appoints, that the remainder ſhall nor 
have his beginning, till the Death of the firſt Tenant, and that they: 
ſhould take by ſucce(hon, and ſor that there is a difference betweerr 
this cuſtomary Eftate, and other Eſtates at the Common Law, and? 
other ſurrenders 3. for if a Copy-holder ſurrender to the uſe of anoe 
ther for lite, nothing paſſeth but for life only, the Lord hath not 
any Remainder by this Surrender, and if this Tenant for life commits 
forfciture, he in Reverſtion ſhall not take advantage of that , and' 
if at the Common Law Texant for life, Remainder tor life, or in Fee 
be, and the firſt Tenant for lite makes a Feoffment, and after. levies 
a Fine, and. reſolved that he in Reverſion ſhould: not be bound til} 
5 ycarsare incurred after the death of the 1. Tenant for life, for then 
his title of Entry firſt accrues-in; apparancy, and before that is in ſe- 
crecy, of which he in Remainder is not: held to take notice, and (o 
in this Caſe he in Remainder ſhall not be bound till five years are in- 
curred after the death of the firſt Tenant, and the rather inſomuch 
as the farft Eſtate remains, for that, that- the firſt Tenant was only 
_— and not active, and fo. he concluded-that Judgement (hall: 
given. for.the Plaintiff, inforugh that the Fine was.no Barr.,and 
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Dedridge. 


158 Waters againſt the Pea# and Chapter of Norwich, Part i, 


upon this concordance of a!) the three. Juſtices in opinion, no other 


Jultices being [preſent this Term, judgement was entered accordingly, 


Paſch 1612. 10 Jacobi, in the Common Bench, 
Daniel Waters againſt the Dean and Chapter of Norwich, 


N Covenant, : the Caſe was thisin 37 H.8. the then Dean and 
3 Chapter of Norwich made a Leaſe to one Twaits for tifty years, 
which ended 35 Eliz. In time of E4:6. the then Dean and Chap. 
ter ſurrendred all their poſſeſhons to the King, who (thoſe )newly 
endowed, and incorporated by the name of Dean and Chapter of 
the fqundatian of Eg. 6, And in the. $ Eliz, Salirbury then Dean, 
and the then. Chapter made a: Leafe to Thimblethorpe tor gg years to 
begin after the faid Leaſe for fifty years made to Twarts : And it 
doth not appear by the pleading 3 that Thimblethorpe cntred + But the 
ſucceeding Dean and Chapter in the 42 Eliz. made another Leaſeto 
Waters the Plaintiff for three lives, rendering the ancient Rent quar- 
terly, with warrant of Actorney-to: make livery, and it was not exe 
cuted till after' the end of three iquarters of a year aftcy the Sealing 
of it, 'and when the time of three Rent days were incurred : And in 
this Leaſe the Dean and Chapter covenanted with Waters to acquit 
and fave harmleſs the Leſſee and premiffes during the Term, &e, By 
reaſon of any Leaſe madeby them, or any of their Predeccſſors, or 
by the. Biſhop : And chen the. Plaintiff in his Court, conveys the 
Leaſe miade by Thimblethorpe to Doylye', and that he entered and 
dilturbed the Plaintiff, and fo aftigned breech of 'Covenant, upon 
which this Action was founded, upon 'which the Defendents de- 
murr in Law: And this was argued by Dodridge the Kings Serjeant 
tor the Detendents. 

Firſt, that. the Leaſe made'to Waters was void, and then the Co-. 
venants do not extend to charge the Defendents : And he ſuppoſed 
the Leaſe to be void, inſfomuch that the Attorney did- not make 
Livexy, until three Rent days were incurred , and the Leaſe was 
made as well for the benefit of the Leſſor, as for the Leſſee, for if 
the Leſſee is to have the profits, and the Lefſor is to have the Rent : 
And inſomuch that the Livery was not made before a Rent incurred, 
this tends to the prejudice of the Leffor, -and for that the Antho- 
rity:is conntermanded, and the Livery made after' void, for when 
a man hath a Letter of Attorney to make Livery, he ought to make 
that in ſuch manner, as the Feoffor himſelf would make it, and the 
Leſſor cannot make that after a Rent incurred, for then ke ſhould 
loſe that Rent: Alſo Authority ought- to be firictly purſacd, 35 
mn 36 H, 8, Dyer '62, 24. Letter of Attorney was \madc to _ 
. joynty 
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joymly' and ſeverally ts make Livery, and teſolved' that two catinat 
doit: See 11 H. 4. For it ought ro be made goyntly: or (everally, 
ſo here'the Attorney ought to-make the Livery as bis Maſter will, 
and that ought to be made bcforeany Rent incurred : And for this 
cauſe he intended the Leaſe to be void : And : then as to a Colla» 
teral Covenant , which is in effe& no other , but that the Plain» 
cif ſhall enjoy the Land during the Term ,” which is of an Ettate 
which is nothing , for if the Leaſe be void, the. Efiate 1s nothing, 
and the Leſſee hath not any Term or Eltate ih the Land: . Aud 
he agreed that in the Record of Chedington's Caſe, 1 Coke 153. b, 
And in the Commentaries, Wrotſley's Cate 198. And 2 Eliz. Dyer 
178, there is a difference between Terminum Anxoraum , and the 
time or ſpace of years, or the lite of ſuch a man, but there is not 
any difference between a Term and-an Eftate : {Alſo he fuppoled, 
that the words of the Covenant extend only to fave the Phintiff 
harmleſs of Leaſes made by theſe Dcfendents, or any of their prede. 
ceſſors, and this Leaſe was made to Twaits in time of H.$, which 
was before their Corporation , for they have been but namcd a 
Corporation in the time of Edward 6. and- not before ; Andthen a 
Leaſe made in the time of H.$. is not made by them nor by their 
Predeceſſors, and fo the Covenant doth not' extend to that, as it 
appears by 8 Ed, 4. in Caſe of Preſcription, it Corporation be 
changed in manner and form, and the ſubſtance of their name re- 
main, yet they ought to make ſpecial Preſcription , then @ fortiori 
in .this Caſe, where the fubſtance is changed 3 and fo he concluded , 
and prayed-Judgement for the Deftendents. | 
Nichols Serjeant for the firit argued,that the Livery was well made, 
for theſe Dct-ndents ſhall be intended Occupiers, and to have the 
profits of the Land till the Leſſee entred, or they waved the poſſctl- 
on, and fo no prejudice, and the Leſfee ſhall not be charged with 
Rent till he enters, or the Leffor wave the poſſeſſion ,-as it was 
reſolved itt Bracebridge*s Cafe, Com, 423. b. and in the Dean and 
Chapter of Canterburie's Cafe there cited : And tor that the Livery 
ſhall be good, and the Leffor not prejudiced by. the deferring of it. 
And then to the {ccond, that is the Covenant, he agreed that it the 
Eſtate be created, and Covenant in Law annexed to it, it the Eſtate 
ceaſe , ſhe Covenant alſo fhall ecaſe'r But it expreſs Covenant be 
annexcd®, then the Covenaritor ovght t# have! regard to perform 
«, othcrwiſe-an Action of Covenant Hes againſt hin}, notwithitand- 
ing that the Eftate be avoided : But here Hhe' intends it againii him 
notwithſtanding that the Eftate'be void: But Here he intends the 
Eſtate continics till Thinrblethorpe: entred :; Bae admitting that he 
had erftred , ytt the Covertant (WelF Bind the Covenattors,/as in 12 
H,. 4. 54. Paton whkes 4*tcile for yearss/ abd after 'b removed, 


an 
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an Adqion of Covenant lies againſt him : and 47 Ed, 3. and 3 
E4, 3. If Tenant in Tail makes a Leaſe with expreſs Covenant ang 
dies, and the Ifſue outs the Leſſee, the Leſſee ſhall have an Aion 
of Covenant againſt the Executors of the Tenant in Tail; and 

Eliz. Dyer 257. 13. Tenant for life, the Remainder over in Fee 
by Indenture makes a Leaſe , without any expreſs Covenant ang 
dies, Leſſee cannot have an Action of Covenant againſt the Execy. 
tors, otherwiſe if there had been an expreſs Covenant ; See the 
Book and many Authorities there cited to this purpoſe; and alf 
he cited one Rawlinſon's Caſe to be here adjudged, that if a man 
which hath nothing in Land makes a Leaſe, and an expreſs Coye. 
nant for the enjoying of that , if he which hath right enters, by 


which the Covenant is broken , Aion of Covenant. lies upon the 


expreſs Covenant : So that admitting that the Leale' is void, yet 
the Covenant is good, and ſhall bind the Succeſlors. And fo he con» 
cluded, and prayed Judgement for the Plaintiff. And this Caſe wi 
argued at another day by Dodridge the Kings Serjeant , by {e, 
cial appointment of the Judges, and now he ſuppoſed , that the 
Count contains that the ſame Dean and Chapter which made the 
Leaſe to Twaits in 37 H. $. alſo made the Leaſe to Thimblethorp in the 
38 El, which cannot be, inſomuch that the Corporation was changed 
in thetime of E, 6, and for that cannot be the ſame Dean and Cha 
ter, for if a Priox Covent be tranſlated into a Dean and Chapter, and 
the Dean and Chapter will make Preſcription, they ought to make 
that in ſpecial manner, and not generally as Dean and Chapter, as 
it is reſolved, 39 H. 6. 14,15. and in 7 Ed. 4. 32. in Treſpaſs againſt 
the Abbot of Bermondſey, it is agreed that the Prior was not Predeceſ- 
ſor tothe Abbot, as it appears by 10 and 11 Eliz, Dyer 280. 11, 
12,13, that the Dean and Chapter of Norwich made a ſurrender 
in the time of E4.6, and then newly incorporate : So that he which 
made to Twaits in the 37 H. $8. could not be Predeceſſor to the 
Dean and Chapter which made to Thimblethorp in 18 of Eliz. 
for he could not- then be any Predeceſſor , and for that the Leaſe 
to Thimblethorp void, and then there is no Eviction, but wrong to 
the Plaintiff, for which he may have an Action of Treſpals, 
and then he cannot have an Action of Covenant , as it appears 
by 22 H.6. againſt the Leſſor : But admitting that the &caſe to 
Thimbletborp were good, then this hath his beginning in the 3$ of 
Eliz. and makes the Leaſe for three lives to the Plaintiff void by the 
Statyte of 13 Eliz. infomuch that the aforeſaid Leaſe for yeus 
was then in beginning, and the Szatwre is cxpreſly that it ſhall be 
void , as the grant of next avoidance of a Church in the Caſe of the 
Biſhop of Lichfield -and Coventry againſt Sale cited in Lincoln 
Colledge Caſe, 3 Coke, as if a Parſon makes a Leaſe for years, and 
is 


is Non-reſident , the Leaſe is void by the Statute againſt the Par- 
ſon himſelf, and then if the Eſtate be void, all Covenants which 
depend upon that are alſo void : Alſo he ſuppoſed that there is not 
any good conveyance of the Eftate of Thimblethrp to Doyley, which 
is intended to be the diſturber to make the Covenant to be broken 3 
and then when Doyley entered without Title, the Covenant cannot be 
broken, and {o he concluded, and prayed Judgement for the De- 
fendents, 
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Nichols Serjeant for the P!aintiff agreed, that if there be an alte* xictap, 


ration of the Corporation, and Title is to be made by Preſcription, it 
ought to be ſo ſpecially ſhewed, as it hath been ſaid of the other part 
by Dodr:idge. But here it is not ſo, for the ſame Dean and Chapter- 
which made the Leaſe to the Plaintiff, made the Leaſe to Thimbletborp, 
and this appears by the pleading 3 and the Leaſe made to Twarts is not 
mentioned, but only to ſhew the beginning of the Leaſe to Thim- 
blethorp : And then the Dean and Chapter which made the Leaſe 
in 18 of Eliz, to Thimblethorp , were the ſame Dean and Chapter 
which made the Leaſe in 42 Eliz. to Waters, And he ſuppoſed 
the Covenant being expreſſed, this remains 3 otherwiſe if it had been 
a Covenant created only by the Law, as it appears by the Books of g 
Eliz, Dyer, 257. 13+. and 32 H, 6.32, And alſo whena Cvenant is 
created by Law, the Covenantee cannot have Covenant, if he be not 
outed by one which hath Title, 26 H. $8.36. otherwiſe of expreſs 
Covenant, as it is agreed in the 12 H.4.5. So in 47 Edw. 3.Cove- 
nant lies againſt Executors : And 3$ Edw. 3. Covenant lies againſt 
Heir, being made by Tenant in Tail, it the Leſſee be outed after his 
-—_ and ſo he concladed, and prayed Judgement for the Plain- 
: 


Plaintiff, and that he had good cauſe of Action and he intended that 
the Livery and Seifm by the Attorney, after Rent incurred, was good. 
Secondly,that theCovenant ſhall extend to the Leaſe made to Thimble- 
thorp; for it doth not appear , but that it is the ſame Dean and 
Chapter, which was in time of H.8, For it is not pleaded that it was 
founded by Ed, 6. but had his name by him. Alſo it is confeſſed 
by the Demurrer, that it is the ſame Dear and Chapter, but admit- 
ting that it is not 3 yet it may be anſwered, as it hath been by Nichols 
belore,that is,” that the Dean and Chapter which made the Leaſe in 18 
of Eliz. to Thimblethorp, and the Dean and Chapter which made the 
Leaſe to the Plaintiff in the 42 of Eliz. are all one: and the Leaſe to 
TIwaits is ſhewed only, to (ſhew the beginning of the Leaſe made to 
Thimblethorp, Alſo he ſuppoſed the conveyance of Thimblethorp's E- 
ſtate to Doyley to be good 3 and it doth not appear but that the Dean 
and Chapter were in poſſeſſion at the time of making of the _ 
Y or 


Wynch Juſtice ſuppoſed that Jadgement ſhould be given for the wyna. 


Warburton, 


>» 
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for, z lives : Sg, that this . bath, a good beginning, and continued til} 


it was avoided by the Entry ok the ſucceeding, Dean, tor this remaing 


00d, againſt the, Deas that mage it :, But, Thimbletvorp alſo may a, 
void it during his Term 3 and now here is Eviction by the Ailignee of 
Thimblethorp,, before. that the Leaſe be avoided by the ſucceeding 
Dean and Chapter, where the Dean himſclt could not avoid it, fox 
he is the pazty. which made it : Alſo here is expres warranty again 
the Leaſe made to Thimblethorp , and for that alſo Action of Core. 
#ant lies, otherwiſe if it had been only warranty in Law, as if Leſſee 
for life had made a Leaſe for years, and died :. Upon the Covenant in 
Law AGion doth not lie, for: the Law doth not conſtrain to impofjj. 
bilities, as in the 40 Ed. 3.. Covenant that the wind ſhall not pierce 
nor break the Trees: and 2. Ed. 4. 12 Ed. 4. Action of Covenayt 
lies upon expreſs Covenant, though that a ſtranger enters without Tj. 
tle, and he cited one Dormav's Cale to be adjudged, that where a man 
borrows money upon a Uſurious contraQ, and the principal gives ſe. 
curity to the Surety that was bound with him by collateral Obligati. 
on: and the Surety being arreſted, takes advantage of the Counter. 
bond, notwithſtanding that the principal Obligation was void by the 
Statzte of Uſury, So here, notwithſtanding that the Eſtate was 
void, and that is the principal ; yet the Covenant being expreſſed, 
and collateral, ſhall bind the Lefſor : and ſo he concluded that Judge. 
ment ſhall be given for the Plaintiff. | 
Warburton Juſtice to the contrary, and yet he agreed that theL;, 


very was good, notwithſtanding that. it was made by the Attorney, | 


after three Rent days incurred, and he ſeemed that it might be made 
at any time during the. Term, and. the lives of the parties, And alſo 
he agreed that the Corporation ſhall be intended the ſame Corpore 
tion, and-yet Corporation had no Predeceſſor or Sxcceſſor ; but the 
Statutes ſay, Predeceſſors, Anteceſſors , and Progenttors of the King, 
as 39. H.6.7 Ed. 4.2 H.6; But he did not infiſt upon that, but agreed. 
that ; Rut the. matter upon which he inſiſted, was, that the Leale to 
the Plaintiff was void againſt the ſucceeding Dean and Chapter, in» 
ſomuch that the. Leaſe to Thimblethorp was in Efſe at the time of the 
making of that, and this by the Statute of 13. Eliz. And it appears 
that the Dear which made. the Leaſe to the Plaintiff is dead, for he 
is named in the Count, the late Dean; and then when the Coverants 
depend upon the Eſtate, be they expreſſed, or in Law, theſe determine 
and end with the Eftate, as in Lemox's Caſe, 28 H. 8. Dyer 28. 189. e- 


ſolved, that where the Statute of 21 H, 8, makes Leaſes being in the. 


bands. of Spiritual perſons void 3 this avoids thoſe Covenants allo 
which depend upon the Leaſe. So if a Parſon make a Leaſe and Cove» 
aut that he. will not be non-reſident, and binds himſelt for the per: 


formance. of that, if the Covenants be releaſed, the Obligation = d 
ICICAICO, 
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releaſed, So if the Leaſe be avoided, the Covenants alſo are avoided * 
And as an Action of Covenant doth not lic for the not enjoying of 
Land after a Surrender , ſo Covenant doth not lie after the Effate is 
avoided ; ſee 4 H. 7. And to the Caſe put by Wyxch of counter- 
bond, where the principal was void by the Statzte of Uſury : he ſaid 
that there the Obligation was not void, but voidable by Pea. Bur 
here it is, the Eftate is made void by the expreſs words of the Statuze ; 
and he intended that this difference between expreſs Covenant, and 
Covenant in Law, but that the one determines with the Eſtate as well 
as the other, and yet he agreed that expreſs Covenant (hall extend 
to charge the Covenanter upon Entry by a ſtranger, which hath no 
Title 3 but yet this doth not charge the Leſſor after the Eſtate deter- 
mined, and ſo he concluded that Judgement onght to be given for 
the Flaintiff, | | 


Coke chick Juſtice accorded with Wynch that Jaklgendent ſhall be gi- n 


ven for the Plaintiff : And he ſuppoſed that'the Livery was well ex- 
ecuted by the Attorney, after the 3 Rent@ays incurred : and yet he a- 
greed that it had been a probable Obje&ion made againſt that : But 
he ſuppoſed that the Lefſor was not prejudiced, infonuch 'that che 
Law intends that they had the poſſe{ſhon and the profits of the Land 
till /Livery made, and the Attorney'is'only as a, ſervant to the Eeſſor ; 
And he-ſaid, that this js not like to CromwePs and Andrew's Cale, of 
grant of a Mannor upon Condition to re-grant Advowlſon or Rent, 
in which caſes the Advowſon or Rent ought.to be re-granted, before 
that the Church becometh void , or the Rent' day be incurred, in- 
{omuch that they are followers of the thin 'branted, notwich(tand- 
ing that the Feoffee hath time during his- life to make the re-grant, if 
it be not haſtned upon requeſt. 2. He T7 6a that the Expreſs 
Covenant (hall bind the Leſſor, though it be referred to the Term ; for 
Term includes - Eſtate and Intereſt, but this is when it is Term 3 but 
when it is no Eſtate, then it ſhall be intended during the continuance 
of the years, as it appears by the Retor of Chedington's Cafe; and 
this he held clear, and fo of promiſe alſo, as if a man makes a'Eeafe 
for years, and before that the Leſſee enters, makes 4 Leaſe to another, 
and promiſes that the ſecond Leſſee ſhall enjoy during.the' Term, if 
the firſt Leſſee enter, the ſecond Leſſee may have an Aﬀion upon the 
promiſe, and he ſaid that it was adjudged in the Kings Bench, Hill. 
35 Eliz. between Fofter and Wilſon , Plaintiffs "and Mayer , Defent- 
. dent; where the Caſe was : Aman madeaf.caſe of a ReQary for years, 

and coveranted with the "Leſſte to (ave Hitmhatmilets "againſt ohe 
Blunt Parſon of Dole, which entered and outed the Lefſee, which 
brought” Covenant againſt the Leſſdy, and refblved that it lies, not- 
withfianding thatitdoth'not appear whether he had, Totereſt 'or rioe 
$0 that bethe Leaſe good orvotd « yet WH there ia EFIRion, Con 
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penant lics, though the Leaſe be originally void, yet till it be! avoiyy 
&d, . it ſhall be intended a good Leaſc : , And if a Covenant of Deanand 
Cſpery do-not bind them, none will- take Leaſe 'of. them , ſo they 

1all. be compellabke .to plow: the Land themſelves, and alſo he ſups 
poſed that the Leaſe was good againſi. the ſucceeding Dean and Chap. 
ter,, till it be avoided. by Entry.,.as it was adjudged, Trin, 30'Eliz, 
between Elmer and. Page , whexe a Biſhop made a Leaſe for years, 
4nd dies, the $ ecceſſor makes a Leaſe for 3 lives, the Leaſe for yer 
not deteripined :, And it was. reſg] ved. that the Leaſe for 3 lives was 
void, notwithftandipg that the Biſhop might make a concurrent Leeſe 
for years, which is not made void. by the Statute. of 1 Eliz. inſv- 
much that the Sratwte.is in the definitive, that is, Leaſe tor 3 lives, 
or 21 years, and. ſo they. cannot make both, for then the Leſſee for, 
life ſhould have the Rent reſerved upon the Leaſe for years which is, 
ſettled: in the Leſſee: tor 3 lives, by the,regrels of the, Leſſee for years: 
and fo he ſaid alſv,notwithRanding that the Szatzte- of. 18 Eliz. madg 
void all. Leaſes made by. gan and Chapter, where there are more 
than 3 years in beingz he agreed that a Leaſe for years, where there 
axe ſo many in, being is good ; but if there be but two years ig 
being, that, makes the Looſe for life yoid: And he agreed that not- 
withſtanding the Statute, yet apy. Leaſe.ſhall be good aggiult the; 
Dea him(clt,. infomuch that, he is paxty to. that ,, and hath a nega» 
tive voiec in the making of that :. And he ſeemed that the Proviſoin 
the Statute of 18, Elis,. did not. extend'to Leaſes in Poſ(c{ſion, butto, 
Leaſe in. Reverſion, which are dormant, of which a ſtravger cangot 
take" notice, joſomuch that they are.inviſible.z and for that, if a Deax: 
and Ph beer procure ſurrehders of. them, and within z three yeazs; that 
ſha)l make another Leaſe good, and ſo they ſhall ſave their Covenant, 
and for that the Leaſe here rpade to the Plaintiff had been good, if 
the Defendents had. procpred the Leaſe made. to Thimblethorp to, be 
furrevdred within 3; years after the.taking of that. Alſo he cited,the. 
Gil: beawint-the Bith 

dged, Michge}mas 32; and- 33 fls. that a grant of the next +- 


af, OÞ1y;ap os q. Succefſors, ; And he (aid gl{0, Covenant 
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which a man cannot have an Acton, if he be not outed by one which 

hath Title 3 and as in 3 Edw. 3.7. and 21. A man makes a Feoffment” 
with warranty, no# feoffavit, is a goodPlea 3 for if the Feoffment be a- 

voided, the Warranty allo is avoided, for that depends upon the Fe- 

offment, But if a man make a Leaſe for years, and Covenants that he 

will warrant and defend the Land to the Leſſee, if the Leſſee be outed 

by one-which hath Title, or without Title, he may havean Action of 

Covenant, tor the Leſſor bath the Evidences, and ought to defend the* 
Poſſefhon ot his. Leſſee , and-the right alſo , and damages ate gnly 

to be recovered z, and fo is the difference between a Leaſe and Inve- 

ritance, though that the words of the Covenant are all one, And al- 

ſo he ſaid that it may be objected, that the Incorporation ( was.not 

well pleaded) by Edw. 6. infomuch that he doth not fay aftcr the. 
Conquelt , tor Ed. 3, was Ed: 6, in truth, for there were 3 Edivarls 

before the Conqueli, and he was the third after: And he faid chat 

he hath known many exceptions to be taken tay that , but hath not” 
known any of them to be allowed, and for that he will not infiſt apon 

it. But the principal matter upon which he inſiſts, was, that it doth not 
appear by the pleading, that the Dean which made the Leaſe was 

dead; and it appears -by the pleading, that he entered in 4 Jacobi and 
was ſciſed, and then of necetlity ought to be living 3 and- fuch avcr- 

ment of his lite is ſuthcient, as it is agreed in the 13 Eliz. Dyer, where 
a. Parſon made a Leaſe tor years, and the Leſſee brought an Ejefiione 

Firme, and-in pleading it was (aid; that the Parſon is ſeiſed of the 

teverſion, and this was allowed to be good without other averment 

of his life, for he cannot be ſeiſed; if he be not living: and then if the* 
Dean (hall be intended to be living , then they: all agreed that the 

Leaſe (hall be.good againſt bim-; for-it was adjudged in this Court” 
between Blackeleech and Smal, that it a Biſhop makes: a Leaſe for 

years, and after makes a Leaſe for: lite, the Leaſe for years being in 
Eſſe, anddies, and the Succeſſor accepts Rent, this (hall bind him : and * 
by this appears that the Leaſe was good againſt the Dean himſclf which-: 
made it, and alſo againſt the Succeſſor, till he enter and avoid it, and / 
then by conſequence the Adion-of Covenant ſhall be very well: main-- 
tainable, and ſo he concluded alſo that Judgement ſhould be given for 
the Plaintiff, which was done accordivg]y. 


Paſch 1612. 1o Jacobi, iz the Common: Bench. - 
Browning againſt Strelly.- 


M ebael, 2 Jac. Rot. 531, In Debt, the Margent 'of the Count 
V 1 contains Nottingham, and the Count it felt contains thar the - 
Obligation: 


166 


Ireland ag4inſ# Smith, Part Nl, 


Obligation was made at the Town of Nottingham, which is a Coun- 
ty of it ſelf, and the Defendent pleads non eft fatinm, and the view was 
of the Town of Nottivugham, and it was tryed by a Jury of the Coun. 
ty of Nottingham, and this was moved in the arreſt of Judgement af. 
ter Verdict for the Plaintiff,by Nichols Serjeant. And it was agreed by 
all the Juſtices, that Judgement (hall be given accordingly to the ver. 
dit.inlomuch that notwithſtanding that the Town of Nottingham is a 
County of it ſelf,yet it may be that ſome part of the Town may be with- 
in the County,and for that pollibility they would not arreſt the Judge 


ment. ; 
Ireland againſt Smith. 


N Action upon the Caſe for theſe words, the Plaintiff counts that 
he was, and is Proctor in the Arches : and in communication he. 
tween one Morgat and the Defexdent of him, the Defendent (aid ty 
the ſaid Morgat, you gake part with Ireland againſt me, who is an 
arrant Papijt, and hath a pardon from the Pope, and can help youto 
ſuch an one it you will: And after verdif it was moved by Hatton 
Serjeant in arrclt of Judgement, that the Action doth not licz and he 
faith, that it hath been adjudged inthis Court, 3 Facobi, Rot. 7031, 
between King(tone and Hall, that an Action doth not lie for like 
words, be is an arrant Papiſt : And it were good that he and all ſuch 
as be is were hanged, for he and all ſuch us be is would have the Croyy 
from the Kings head if they durſt: And it was adjudged that an Aion 
doth not lie for theſe words, which are more ſtrong than the words 
in this Action ; But of the other part it was ſaid by Haxghton Serjeant 
that he did not inſiſt upon the: words, that he is a Papiſt, but that 
he had obtained a pardon from the Pope, the which by the Statute of 
13 Eliz, is made High Treaſon, and then notwithſtanding that no 
time was limited when the Pardon ſhould be procured, that is before 
the Statute or after, yet it ſhall be intended fuch a Pardon which is a+ 
gainlt the Statute 3 for the preſumption of the Law ſhall be taken in 
the worſt ſence, and not like to the Caſe , where a man ſaith to ano- 
ther, that he hath the Pox: And alſo it is alledged by the Count,that 
the Plaintiff is not above the age of 40 years, {o that he cannot ob- 
tain a Pardon before the Statute of 13 Eliz. And for that he ſup- 
poſed that the Acion is very well maintainablc. Coke chief Juſtice ſaid, 
that it was adjudged in the Kings Bench in the time of Catlyn chict 
Juſtice there 3 that an Action upon the Caſe doth not lie for calling a 
man Papift, And Winch Juſtice ſaid, that if a man call a Biſhop or ano- 
ther man which is truſted with government of the Church, and Ec- 
cleſtaſtical Cauſes, that he thought the Adtion lies, otherwiſe not. Ale 
{o he ſuppoſed that the Pardon might be for Pmrgatory, or other 
wratters whichare not within the Statwte of 13 Eliz, And SA 
Pargon 


Part IT. Marſtone's Caſe. 


Pardon may be- procured by another , and come to his hands by 
delivery over afterwards that it had paſſed two or three, and the aver- 
ment is not ſufficient, for it is only Implication and Inference; Coke 
and Warburton Jultices ſaid , that a Papilſt is one that crrs in his 0- 
pinion3 and though that the Papilts are Authors of many Treaſons, 
yet the Law doth not intend fo, and ſo of Heretick, which is always 
in a fundamental point of Religion, and yet an Action doth not lie 
for calling a man Heretick, alſo the Pope is a Temporal Prince in I- 
zaly, and for this cauſe alſo may pardon, and this is out of the Sta- 
tute of 13 Eliz. and fo they all 'agreed that the Aion doth not lie 
for theſe words, 


Paſch 1612. 10 Jacobi, in the Common Bench, 


Marſtone's Cafe. 


N a Common Recovery the Tenant appears by Attorney , and Common 


vouches one which is preſent in Court, which appears;and vouches 
the common Vouchee, and the Attorney hath a Warrant of the party 
acknowledged before a Judge, but this Wasnot entred of Record,and 
this was in Hillary Term 16 Eliz, And it was moved by Dodridge the 
Kings Serjeant,that the Warrant of Attorney might be now-amended 
and entred upon the Record : And Coke ſuppoſed clearly that it ſhall 
not be entred, inſomuch that it is a want of a Warrant of Attorney, 
but if there had been a miſ- conſtruing of the Warrant of Attorney, 0» 
therwiſe it-is, for this ſeems to be within the Statzre of 27 Eliz, Chap- 
ter 5. Concerning amendments. 


mm * Obli 
In Debt upon an Obligation with Condition to perform Covenants © TG 


Recovery. 


tion 


in an Indenture of Leaſe the Defendent pleads, that after and before Covenants, 


the original purchaſed, the Indenture was by the affent of the 
Plaintiff, and the Defendent cancelled and avoided, and fo demands 
Judgement if Action 3 and ſeems by Coke clearly, that the Plea is 


not good without averment that no Covenant was breken before. 


the cancelling of the Indenture. 


Paſch 1612. 10 Jacobi, in the Common Bench. 


Barde ag4inſ, Stubbing. 


T, was moved in arreſt of Judgement, that the Venire Facias wants arreſt & 


theſe words, Et habeas ibidem nomina Furatorum, but the words, Vc+ 
nire facias duodecim, &c. were inſerted , and-it ſeems by all the Ju- 
ices that it was good, and that the firſt words are ſppplicd in the 
Jatt, 


UUgEmceaAts 


168 Fetherſtone's Caſe. PartN, 
| laſt, and they areaided by the Statute of Jevfailer, after verdit, and 


ſo it was adjourned, 

Audita que® In Audit querels ſucd by the Sureties upon an eſcape made by the 

_ principal, they being in execution offered to bring the Money inty 
the Court, or to put in ſufficient Suretics to the Court, and fo pray. 
ed that they might be bailed , and it was agreed , that if Audits 
querela be grounded by (pecialty or other matter in writing, or y 
on matter of Record, Swperſedeas (hall be granted before that the 
party be in Execution, and it he be in Execution, he ſhall be bailed; 
but if it be tounded upon a matter in Deed , which is only ſurmiſe 
he ſhall not have Sxperſedeas in one Caſe, nor (hall be bailed in the 6. 
ther Cafe, and (o was the Opinion of all the Juſticcs, ; 

Waf. In an Action of Walte for digging of Earth to make Brick, Eſtrepe. 
ment was awardcd, and upon Afﬀdavit z that the Writ ot Eſireps. 

Efrepement MEnt was delivered to the Sheriff, and that he gave notice of that 

awarded to the party, and he notwithſtanding that continues to make Wake, 
attachment was awardcd. 


Paſch 1612. 16 Jacobi in the Common Bench, 
Fetherſtone?s Caſe, Trinity 1612, 


BjeQione | N Ejetiione Firme, the Plaintiff had Judgement, and an Habere F4. 
Firme. cias poſſeſionem to the Sheriff of Coventry, which returns that he 
Refulal. had offcred poſſcilion to the Plaintiff, and he retuſed to accept it, 
and it ſeems that the Plaintiff cannot have Habere F acias poſſeſſionem, 
. infomuch that it appears by the Record, that he hath refuſcd to have 

the poſſetſon, 
Lordota  TheCaſe was: A Dean and Chapter being Lord of a Mannor,par- 
cloſe the CCl of the Demcins of the Mannor being ſeveral, adjoyncd to the 
vm ,, Common, which was parcel of the Walte of the Mannor,, and one 
the Common Copy-holder which had Common in the ſaid Waſte, puts his Beaſts 
into the ſajd Waſte to take his Common, and they tor default of 
incloſure eſcape into the ſaid Demeſns, by which the Lord brings 
his Action of Treſpaſs , and upon this the Defendent plcads the (pe- 
cial matter, and that the Lord, and all thoſe whoſe Eftate he had, 
in the (aid place where the Treſpaſs is ſuppoſed to be made, have 
uſed to fence the ſaid place which is parcel of the Demeſns of the 
ſaid Mannor, againſt che Commoners which have Common in the 
ſaid Common, being parcel of the Waſte, and alſo of the Demeſns 
of the ſaid Mannor, and that the Beaſts of the ſaid Defendent,, 
clcapcd into the ſaid place, in which, &c. for detault of incloſure , 
and ſo demands Judgement, upon which the Plaintiff demurrs in 
Law : In the agreement of which, it was agreed. by Hutton and 
Haughton 
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Houghton the Serjeants which argued it, whether a man by Pre- 
{ription, is bound to make fence againſt Commoners, as it is agreed 
in the 22 H.6.7,8. 21 H.6.33. But the doubt which was made in 
this Caſe by Haughton which demurred was, for that, that the Lord 
which by the Preſcription ought to incloſe is owner of the ſoil alſo, 
againſt which he ought to incloſe , and ſo he ought to incloſe 
againſt himſelf, and tor that he ſuppoſed that the pleading ſhould 
have been, that there is ſuch a cuſtom there, and of time out of 
mind that the Lord ſhall incloſe againſt the Common, inſomuch 
that by that the Copy-holder would bind the Lord, and upon that it 
was adjourned, Oc, 


Paſch 1612. 12 Jacobi, in the Common Bench, 


Sir Henry Rowles againſt Sir Robert Oſborne, and Mar- 
geret his IWife. | 


JN Iarrantia Charte: this Caſe was, Sir” Rsbert Osborne and his 

Wife levycd a Fine of the Manmor of Kelmerſh, with other Lands 
in Kelmerſh , to Sir Henry Rowles, againſt all perſons, and this is 
declared for the Lands in Kelmerſh to be to the uſe of Sir Henry 
Rowles for life, with diverſe Remainders over, and for the Mannor 
no uſe was pleaded to be declared at all, -and then a Writ of Entry 
in the Poſt was ſucd again(i the ſaid Sir Hexry Rowles, which vouch- 
ed Sir Robert Orborne , and his Wife 3 and this was declared 
for the ſaid Lands to be to the uſe of the ſaid Sir Henry Rowler for 
his life with othgr Remainders over, which were declarcd npon the 
Fine of the Lands in Kelmerſþ only, and of the Mannor of Kelmerſh 
no uſes were declared, upon the Recovery alſo, and upon this Re- 
covery pleaded in barr the Plaintiff demurred, and it was argued 
by Dodridge Serjeant of the King for the Plaintiff, that thePlca in 
Barr was not good , inſomuch that it doth not appear that the 
warranty which was executed by the Recovery was the ſame war- 
ranty which was created by the Fine, and alſo the Fine was taken 
for affurance againſt the Iſſue in Tail, and the Recovery to Barr 
the Remainders, and ſo one ſhall not deftroy the otheryand for the 
firſt he ſaid, that a man may haveot another ſeveral warranties, and 
leveral cauſes of Voucher, and all ſhall be together, for warranty is 
but Covenant real, and as well as a nan may have ſeveral Cove- 
nants for perſonal things, as well he may have ſeveral real Coves 
nants for one ſelf ſame Land, as if the Father cnfcoff one with warran- 
ty, and the Son alſo releaſes to the fame Feoffee with warranty , 
or if the Father enfeoff one with warranty again{t him and his Heirs 
and the Son Rekaſe with warranty againſt all men, the Feoffee my 

Z VOuc 
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Warrantia 
Charte. 


Dodridges 


Ni hols. 


vouch :ope,,and Rebw- againſt the other, ſo of Warranty of Te. 
nant in Tail and Releaſe of-an AnceGor collateral with 
in Law , aud expreſs warranty , as is. agreed in 31 Ed, r. Fitzh, 
Voucher 38g. And-upon that he concluded that a nan may have ſe. 
vcral warranties of one fclt ſame man, and the one may be execy. 
ted; and the other remain, notwithſtanding that it be for one {elf 
fame Land , and he ſuppoſed the effect of the warranties are a 
they arc uſcd, for, if that may vouch generally , and bind: himſelf 
upon the Fine, or upon his own warranty, or upon the warranty 
of his Anceſtor, notwithſtanding that the Voucher be generally, x; 
itis 31 Ed. 3. Warranty of Charters 22, So it he be vouched, a 
Heir, though that it were ſpecial; but if he be Heir within age 
otherwife. it is, for that is a good Counter-Plea that he was within 
age, and ſo prayed (that the word might demurr) during his non, 
age, 17 Ed. 2, Counter-plea-of Voucher 111. 21 Ed, 4.71. The 
he ſuppoſed here was general warranty which is executed, and alſo 
another warranty. which remains, notwithſtanding any thing which 
appears to the Court, for he hath not demanded any binding, 10 E4, 
3-15.4. b, Alſo the warranty in the Fine is the warranty of all the 
Cogniſors, and the warranty upon which the Voucher is, is only 
the warranty of Sir Robert Osborne, which cannot be intended the 
ſame warranty which is contained in the Fine which is by two, asit 
is reſolved in 10 Ed, 3.52. But admitting that it agrees in all, that 
is the Voucher and the warranty in the Fine , that is, in number of 

r{ons and quantity of Land, and all other circumlſiances, yet it ſhall 
= no Bar jo the Common Recovery is only as tuxther aſſurance, 
for it is for forfciture, if it be ſuffered by Tenant for life, as it is 1e- 
ſolved in Pelham's Caſe, 1 Coke: Alſo he ſuppoſed that notwith- 
ſanding that the Fine was levied banging the Writ of Entry and 
fo Sir Henry Rowles made Tenant , yet this good being by pur- 
chaſe, but not if it be by diſcent, or by Recovery upon elder Title: 
And he ſuppoſed that if the Recovery, and the warranty might be to» 
gether. by any poſſible means, they ſha!l not be deſtroyed, infſo- 
much, that this is the Common Caſe of aſſurance, and for that (hall 
he taken, as in Pattenbam”s Caſe, 4 and 5 Phil, and Mary Dyer 157. 
and 2 Coke, CromwePs Caſe 77. b. where a man makes a Feoffment 
upon condition rendering Reat , and after ſuffers common Reco» 
wry, and yet this notwithſtanding the Condition and Rent remaius: 
And ſo it ſeems that in this Cafe the warranty remains not with(tand« 
ing the Recovery 3 and ſo he concluded, and prayed Judgement for 
the Plaintiff, 

Nichols Serjeant for the Defendent, and he ſeemed that the 
warranty is deliroyed, firk inſomuch that the Recovery was to 


Uther ales, and the Fine was when proved that there was no "= 
cncr 


 Rowkes'againft Ocborne. Parth, 
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ther-afſuratice , atſo he fappoſed , that inforioch that it doth not 
r to what uſe the Recovery was' for the Mannor of Kelmerſh, 
that for that it ſhall be intended to the uſe of Sir Robert Orborne 
himſelf, and then for that alſo the warranty is deſtroyed , info» 
much that part of the Land is re-affured to Sir Robert Osborne , as 
in 40 E4. 3. 13. theFather enfeoffs the Son with warranty, which 
re-enfeoffs the Father , this deſtroys the warranty : So if they 
make partition by their own A, as it is agreed in the 34 E4. 3. 
Alſo he ſuppoſed that the Tenancy in Sir Hexry Rowles is deſtroyed 
before that the Fine was levied, infomuch that this was executed 
by Voncher, and ſo he did not-purchaſe hanging the Writ, for this 
is alſo conveyed from him by the Recovery 1n the value before that 
the Fine is levied, and it is all one with the Caſe, where a man re- 
covers upon good Title hanging a Writ, and he agreed, thatit the re» 
covery had been for further aſſurance, that then'it ſhall be as it hath 
been objeecd by the other party, and the warranty had remained , 
but this he ſuppoſeth, it was not, inſomuch it was to other uſes than 
the Fine was, and he intended, that if the Eſtate to which the ware 
ranty is annexed be deliroyed, the warranty alſo ſhall be deſtroyed, 
19 H. 6.59. 21 H. 6.45. 22 H.6. 22 and 27. So if the Eſtate be 
avoided the warranty is deſtroyed, if it be by the Act of the par» 
ties named, alſo he ſuppoſed that the warranty is executed , and 
that it ſhall be intended the ſame tye upon which the warranty is 
created, as it is 10 E4.3.51. Mawxels Caſe Com. if he demand no 
tye, but enters generally into the warzranty, there ſhall be Execution 
of all warranties, and ſhall bind all his Rights, for otherwiſe all the 
Eſtates Tail cannot be bound by that: But where the ( Lien ) is 
demanded as where there are three ſeveral Eftatestail limited to 
one man, and upon voucher he enters generally into the warranty, all 
the Tails ſhall be boung , but if he demand the Lrer's which he 
hath to bind him. to warranty, there ſhall be 'a Barr of that only, 
upon which the Voucher is, and the remedy is, that if he be im- 
pleaded by che "party , that hath made the warranty, he ſhall be 
rebutted by his own warranty ; But if he be impleaded by a ſtran- 
ger he ſhall vouch him that warranted that , and if warranty be 
once executed by Voucher and 'Recovery in' vaJae/; though that the 
Land recovered-in value be 4 defeafible Title, yet the party (hall 
not youch at another time by:thei (4me warranity, /as it is 5 Ed. 3. 
Fiz. Voucher '249. 'and 4 Ed. 3.'36, And for that in this Caſe, 
inſomuch that the wartanty was once executed, he ſhall not vouch 
again upon! the ſame warranty : Alſo it is not alledged in the Count 
| that the Phiintiff was Impleaded' by Writof Entry inthe Pbſt, but 
in che Per!, -ini which-he might have 'yonched'/ and fo (Mall wor 
have this -Action ,*"'whews' he might” have” vonthed : Anddlfo h& 
Z 2 ſuppoſed 


Devife of a 


Leaſe 


Dodridge, 


Lampit :4g4inſt Margeret Starkey. Part It; 


ſuppoſed that Sir Henry Rowles ſhall not have benefit- by this was:: 
ranty. without praying aid of; thoſe in Remainder, inſomuch that he 
is but Tenant for Jife; but he ſuppoſed that it was no Remainder bur. 
Reverſion, for otherwiſe they, are but as an Eſiate, and he may haye 
advantage of the warranty , as it ſeems without aid Praying ; 
But not where there is Tenant for life with the Reverſon expeRantz, 
And {o he concluded, and prayed Judgement for the Detendent ;. 
And ht: cited one Zaron's Calc, where Tenant in Tail levies a Fine 
with warranty, and after ſuffers Recovery; And it was agreed þ 

all the Juſtices, that yet the Recovery ſhall be a Barr to the Remain- 
dcr, notwithſtanding that the Eſtate-tail be altogether barred and 
extin&, by the tine, but Coke chict Juſtice ſaid , that WFraye chief 
Tuſticc would not ſaifer that to. be argued, inſfomuch that it was of 
th great conſcquence being the common courſe of aſſurance : But 
it {cems that the Recovery ſhall not be a Barr for the Remainders 
for the cauſes aforeſaid, and he ſaid that he was of counſel in Bar. 
20's Caſe, and thought this ObjeQion to be unanſwerable, and of this 
opinion continued, 


Paſch 16 12, 10 Jacobi, in the Common Benth, 
Richard Lampit againſt Margeret Starkey. 


Fr FH Firme upon ſpecial Verdict, the Caſe was this : Le 
ſce for five hundred years, deviſed. that to his Father for life, 
the ramainder- and reſidue of that after the death of .his Father to 
his Silter , the Deviſor dies-, the - Siſter. which hath a Remainder 
takes a Husband, the Husband at the requeſt of the Father grants 
Releaſe, and Surrenders all his Right, Texm and Intereſt, to 
the Father which had the Poſſeſhon.:: And the queſtion was if by 
that the Remainder of.the Term ſhould be extin&: or not : Andit 
was argued: by, Dodridge for the Plaintiff, that the Remainder r6- 
mains that notwithſtanding , inſomuch that this is a poſhbility. 
only, which cannnot be granted, ſurrendred or relcaſed, and yet 
he agreed, that if the Leſſee for like Grant or Demile the Land, all his 


Eſtate paſſeth without, making of any. particular, mention of it, as- 


it is agers in:19 Eliz, Dyer. And for that when the Leſſee hath 
deviſed. the Lands to his Father. for- his life : that which remajns is 


obly. a poflibility., fox it doth-net appear for. what years the 'Si- 
fier ſhall. have it, and for that meerly, uncertain, 7 Eliz; Dyer 244+ 
The King, E4.6. appropriated a, Church to the Biſhop to take cffe& 
after the Death of the preſent, Incumbent; . the Biſhop after that 
makes a-leaſc for. years to. begin after., the Neath of the Fncumbent 
and. yoid, fyx the hoes 


certainty, fox the,;Biſhog hath no — 
'P 
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but future Tntereſt, which is meerly a poſſibility, and with that 
agreed Locroft's Caſe, in the Rector of Cheddington's Caſe , 1 Coke , 
where Leſſce for years makes afhignm;ent of ſo many of the years 
as (hall bz to come e time of his death, and void for the uncere 
tainty, infomuch th is mecrly poltibility , for that which may 
be grantzd or ſurrendred , ought to be Tatereſſe Termini at lealt ; 
And he ſuppoſed it could nor be releaſed , intomuch that he to 
whong the Releaſe is made, hath all thc Term it he lhv:d fo 
long and ſo he concluded, and praycd Judgement tor the Phin- 
tiff. 

Harris Serjeant for the Defendent 3 argued that the 3 Doviies 
had two- Titles, one as Executor, and another as a Ley, :tce, and be- 
fore Entry, and aftcr that he had catred al'o the Law dothadjudge 
him in as a Legatec, and before that i:e enter, he may tht print o= 
ver, notwithſtanding that he hath rot determined his Eietiyy , ATT O23 
for the Law veſts the property and poſſe{lion of that in him, before 
any entry 3 but to make an elc&ion there ought to be fume vpen 
Ac done, as it is agreed in Welder and Eltington's © aſe, whore that 
the firſt Deviſee which was Executor, alſo made expret; claim to 
have the Term as Legatee, apd not as Exccutcr. and fo veiizd the 
Remainder alſo, ſee Com. 519.b. And fo in Paramore and Tardlies 
Caſe, Leſſee tor years Devilcs his Term! to his Exccator daring his py 
life to educate his Iſſues, the which the.Execuryr doth accordingly, tel, 
and this open Act was reſolved to be. a good election , and in Mar- 
ning's Caſe, 8 Coke 94; b, The Exccutor which hath the 1. Eftate de- 
viſed to him, faith, that he to whom the Remainder ws limited ſhall 
have it after his Death, and this revolved to be a good Execution 
and Elcction 3 and it is there reſolved, that ſuch Ele&ion made by 
the particular Deviſce is a good Exccution for him in Remainder, but 
here is not this Election to have this as Legatee-nor Execytor, tor there: 
is not any overt Act made by which this may be done. 

Secondly he conceived that this is no Remainder, but Executory' 
deviſe, as it is agreed in M2xing's: Caſe , and that this may be done: 
by Deviſe which cannot be done by the party by Act exccuted , and 
for that he conceived that there is no polliblility, but an Eſtate Exc- 
cuted and veſted in him which is Exccator, though there be no Eleti- 
on made nor Execution of the Legacy, and admitting that it is but 
a polhibility, yet he conceived that it is Propingza prſſibilitas, inſo- 

zuch that the Term is longer, than it may bg intended, that any man 
might live, inforuch that Adm livea but g50 years, and this is tive 
thouſand years,which is longer than any man in the world cver lived 
and he (aid that it is agreed in Ful'wood's Caſe, that pollibility may be 
releaſed to a poſſetliionz and with this agreed the opinion of Stravre, 
ig. the g H, 6,64. And ſo warranty may be releaſed which is mcer!y- 

| bu 
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£hicley, 


Lampit 4g4inſt Margeret Starkey. Part It. 
in contingency, as it is agreed in Littleton, and power of Rey 
'tion _ be extiof by Releaſe of him that hath the poſſeifion os 
the Land, and ſo he concluded and prayed. Judgement for the De. 
fendent. 

Nichols Serjeant for the Plaintiff, cocinthe the Remainder is 
in Eſſe, and not determined by the Releaſe. 

And firſt he conceived that the Remainder was executed, inſomuch 
that the Releaſe was made at the Requeſt of the Father, which was 
the firſt Deviſce, for this ſhews his aſſent, and implies that he took 
notice of his Remainder, and aflented to it 3 and he ſaid, it was ad. 
judged in Door Lawrence's Caſe, that the ſpeaking of theſe woxds 
by the Executors, that is, (that they were glad of the Deviſe) was x 
good Exccution and aſſent of the Legacy, 

Secondly, he conceived that it is only polhibility, and for that can» 
not be releaſed or granted z and he faith that the Law hath great re. 
ſpc& of pollibilities that Eſtates may, revert 3 and for that it is ads 
judged in the 13 of Richerd 2. Dower 55. 

It Tenant for life grants his Eſtate to him in Remainder in Tail for 
his own life, the Tenant enters, takes a Wife and dies, (he ſhall 
not be Endowed, but the Tenant for lite (hall have it again, and 
it (hall be as it had been let to a firangerz and to this purpoſe 
alſo he cited, 18 E4. 3. 8. Counter Plea ot Voucher 8. And it was 
adjudged in Middleton's Caſe, 5 Coke 28. a. that an Executor be- 
fore probate of the Will may releaſe a Debt , but not an Admini- 
ſirator before Adminiſtration granted 3 See Com. 277, 278, Fox 
and Greisbrookg's Caſe: And in 6 Ed. 3. Leſſee for another's life, 
rendering Rent; the Rent was behind, and the Leffor releaſes to the 
Leſſee all Debts, he for whoſe lite dics, and there the Relcaſe de- 
termines and diſcharges the arrerages, for it is a duty, and Debitum 
is Latinzas well for Debt as for Duty, allo Releaſe barrs the Lord and 
Writ of deceit for Reverſer ofa Fine levied of Land in ancient De- 
melſn, as it is 7 H.4, and yet Littleton ſaith, that relcaſe of a future 
thing ſhall not bea barr 3 and for that it Connſee of Statute-Mer- 
chant, Releaſe all his Right in the Land, yet he may extend the Sta- 
tute 15. Aſiſ. And ſoit a mad man Releaſc,and after come to his Wits 
and dics, S©xere if the Heir may have a Writ of oz compos mentis: 
And he ſaid that it was adjudged in the 25 of Eliz. If an Infant 
levie a Fine, and after he levies another Fine; this ſhall be a Barin a 
Writ of Errour for the Reverſing of the firſt, otherwiſe of a Releaſe : 
And here to the principal Caſe toa Releaſe made by the Son in the lite 
time of his Father without warranty : And ſo upon all theſe Caſes he 
concluded, and praycd Judgement for the Plaintiff, 


Shirley Serjeant for the Defendent argued, that the acceptance of 


Relcaſe by the firſt Deviſee, thall not be exccution of the Deviſe, 
as 
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asit was adjudged in Baramores and Tardley's Caſe by the Education 
of the Iſſue, or a Deviſe upon Condition to pay money, and the 
Executor pays it, this is a good Exccution : But here the thing 
which makes the Execution is cnly Releaſe, which enures as Releaſe, 
And for that the accepting of the Releaſe, it cannot be Execution of 
a Legacy. But if the Executor,to whom the firſt Devile was made,had 


had any Co-executor, and he would not have ſuffered him to joyn in 


occupation with him, that had been full Declaration of his Intent, 
that he took it as a Deviſe, and not as an Executor, as its agreed in 
the 10 El. 277. Dyer 50, And he (aid alſo, that it hath been agreed to 
him, that it is ſuch a polhibility that cannot be granted, as it is agreed 
in Fulwood's Caſe, 4 Coke 66.b. And he (aid it is not like to Harvey's 
and Barton's Caſe, where two Joynt-tenants for life were,and one made 
a Leaſe for years to begin after his death, and died, and his compani- 
on ſurvived him, and agreed to be a good Leaſe againſt the Survivor, 
notwithſtanding the Contingency. And he conceived that this mighe 
be releaſed, and that it is not like to contingent actions, infomuch 
that it is a Releaſe of right in Land : Sec 5 H. 7. 31.6. Colt's Afſiſe, 
where it is ſaid, if Lord, Meſn and Tenant are, and the Metn is 
forcjudged by the Tenant, ard after che Lord Releaſes to the Te- 
nant, and after by Parliament it is enacted that the fore-judger (hall 
be void, yet the Releaſe ſhall be good againſt the Lord, and fo of A. 
ions by Execcutor before Probate : And 14 E4. 3. Barr, Releaſe of 
Dower by Fine doth extinguiſh it : And Altham's Caſe, 8 Coke, it it be 
made to the Tenant of the Land, that ſhall be a Barr. And 21 H.7, 


fol. the laſt, Releaſe to a Patron in time of Vacation ſhall bea Barr in. 


Anguity brought againſt the Incumbent : And if the Leſſee for years 
be outed, and the Diſſeiſor makes a Leaſe for years to a ſtranger, and 
the firſt Leſſee Releaſe to them both, that is good, as it is 9 H. 6. and 
yet regularly ſuch Releafc is not good without privity : But infomuch 
that it is of right to the Land, and to one which hath poſſcihon, it is 
very good, So Releaſe by Copy-holder, extin& his Copy-hold rights, 
as it is reſolved, 4. Coke, amongſt the Copy-hold Caſes, and hc a» 
geeed that ſome poſhbilities cannot be releaſed, as in Albayn's Caſe, 
power of Revocation, if it be not to the Tenant of the Land, inſo= 
much that this-is a meer pothibility. So ifan Annuity depend upon 
a Condition nr: but where the returning of the Eftate is to the 
party himſelf, as in Digg's Caſe, 1 Coke 174. 4. And alſo the Relcaſe 
'ia this Caſe is the more ſtrong ,inſomuch that the Eftate'in this is reci- 
ted, as in the Caſe of 44 E4. 3. in Releaſe of Aid. And fo heconclud- 
ed, that admitting there be no Eleion and Execution of the Legacy 
by the acceptance of the Releaſe, then the Title of the Detendent is 
good 3 and if it be a good EleQion and Execution, yet he conceived 


that all the Term remains.in the firſt Deviſee, and that the Remainder 
'% 
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is deſtroyed by the Releaſe,and ſo prayed Judgement for the Defendent, 
and ſo it was adjourned, 


Paſch 1612, 10 Jacobi, in the Common Bench, 
Manley againſt Jennings. 


Debt byOb- IN Debt upon an Obligation, with Condition to perform,obſervefyg. 
Hatiule fil and kcep, all Covenants, Grants, Articles, Payments, contained 
in a Leaſe, &c, The Leſſce doth not pay the Rent at the day, and the 
Plaintiff without making of any Requelt, begins a Suit upon the Oh. 
— ligation 3 and upon this matter pleaded in Barr, the Plaintiff regly. 
his- Rent » ed that he was not demanded, and upon this the Defendent demurr'; 
though that And Harris Scrjcant for the Defendent argued, that when any pe- 
a er- nalty is annexcd to a payment of the Rent, be that annexed to the 
venane Eſtate, or otherwiſe, yet it ought to be requeſted, and without re. | 
queſt to pay it, no penalty (hall be incurred, as in 22 H.$, 57, a, 
b, by Newton, Aſhton and Port, where a diflerence is taken between 
an Obligation tor payment of Rent gencrally, without any 6 
lation to a Leaſe, aud where iis only for performance of Covenants, 
and Iſſue taken upon the Requeſt, and after demurrer joyned, and the 
queſtion if the Lefſee ought to tender it, 14 Ed, 4. 4. accordingly 
And in 21 Ed. 4. 6. a. b. Pigott and Bryan agrecd that there (hall 
be no penalty nor Obligation forfcited, without Requeſt, where the 
Obligation is for performance of Covenants, and not preciſely for the 
payment of Rent 3 and ſo he concluded, and praycd Judgement fer 
the Defcndent. 
Nichols. Nichols Serjeant for the Plaintiff, conceived that the Leſſee ought 
to make tcnder upon the Land to ſave the penalty, and this (hall be 
ſufficient : and the Leſſor necd not to make Requelt, and this is the 
Obligation for pertormance of Covenants, for this doth not alter the 
nature of the Rent 3 but if it be for paymcnt of Rent preciſely, there 
the Leice ought to f{cck the Leſſor, or otherwile for not payment, he 
ſhall torfcit his Obligation, for there tender upon the Land ſhall not 
excuſc him. And for that it a man makes a Lealc for years, rendering 
Rent at Michaelmas, with numine pene , it it be not paid within ten 
days after Michaelmas , and within the ten days, and theſe diffe- 
rences appear, and arc. agrced in 22 H.6.57, and 6 Edw. 6, Brooke 
tender 20, And he conccived that the Books of 14 Ed. 4. 4. 20 Ed. 4, 
6.and 11 E4, 4. 10. depends upon the differences, that is, that a man 
ſhall rot difirain for Rent charge without Requelt, infomuch that it 
is as a Debt which is dvc upon Requelt, and admit that the Caſe were 
that a man made a Leaſe tor ycars, the Leſſee Covenants to pay the 
F.cnt at the day with a zomize paue in default of payment of wy 
an 


Part Ml. Graveſend Coe. 


and after the Lefſee aſſigns his Intereſt to oue which Covenants #0 pay 
the Rent, and perform all the Covenants in the Leaſe, be demanded in 
this Caſe who ſhall make the Requeſt , that is, the firſt Leſſor or the 
Leſſee, inſomuch that it is penal to the Aſſignee of them hoth, and ſo 
many Suits may ariſe upon that , and alſo be ſaid, that it was ruled 
here upon @ motion in arreſt of Judgement, that in Debt upon an Ob- 
ligation to perform Covenants, there need not to be alledged demand , 
wpox Solvit or nop Solvit put in Iſſue , for it may be pleaded that it 
was texdered or paid, and ſo be ſaid it is confeſſed by the Demurrer, that 
the Obligation is forfeited, and for that be prayed Fudgement for the 
Plaintiff, 

- citeg Myles and Dragle's Caſe, where a man was bound for 
performance of a Will, be need net to pay Legacy deviſed by that, for 
which ir no day aſſigned, without Requeſt ; ſo if the Obligation be for 
payment of Legacy expreſly and no day aſſigned, and ſo it was adjourned. 


Paſch 1612. 10 Jacobi, i» the Common Bench. 


Graveſend Caſe. 


N Debt, the Caſe was this; that is, the Port-reeve , Jurates nee. 


and Inhabitants of Graveſend , brought Debt againſt one Ed- 
munds a Water-man , which plycd . 4 Ferry betwixt Graveſ- 
end and London, . and counts that Graveſend and Milton are ancient 
Towns, and next adjoyning to the River of Thames, and that the In- 
habitants of theſe Towns have had time out of mind, &c. ancient 
paſſage from thence to London, and have uſed to make By-Laws , 
and conſtitutions for the Government of that paſſage , and have 
provided Water-men, Steer-men, and Rowers for the ſaid Paſſage, 
the which uſcd. time out of mind , to take of every Paſſenger and 
his Fardel two pence, and that for their maintenance , un ought 
to hold the Paſſage, if their bench at this 'rate amounted to four 
ſhillings or more, and then the Queen Elizabeth by her Letters 
Patents, under the great Seal of England, incorporated the ſaid In- 
habitants by the name of Port-reeve, Jurates, and Inhabitants of Mil- 
ton and Graveſend, and this was in the tenth year of her Reign, 
and alſo that they enjoyed the ſaid Ferry without any Interruption, 
and that they held the Tide and Ferry, and that the Port-Reeve 

Jurate,and twelve of the Inhabitants had power to make By-Laws and 
Conſtitutions for the Government of the ſaid Ferry, and that eve+ 
ry Water-man ſhould obſerve his turn, and alſo to impoſe Fines 
for the not obſerving of them \, and -that in- the thirty ſeventh year 
of the ſaid Dneen Elizabeth, a Conſtitution was made by the then 
Az Port- 
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Port:verve, Jurates, and twelve of the fhhabitants of the ſaid Towns, 
inſomttch that many Water-ttien ply poor Paſſengers, before rhat 
the Barge' was furniſhed ,” ahd fo that tany other Paſſengers wers 
enforced to loſe their paſſage by the Barge , inſomuch that the pag. 
ſage did not amount ro four ſhillings, ſo that they did not hold thei 
Tide, ſo that the Barge whiclthad ſach prtheminence; that is, thay 
no Water-men ſhall ply any Fate, br Paſfenger till the Barge had re. 
ceived ſo many of their paſſengers, by whichthey thight receive fog 
ſhillings at the Rate aforeRid, ind be removed from the Bridge at 
Graveſend unto the Land Mark ; and that if the Tile-boat , or any 
other Water-man received any paſſenger before that the Barge be ( 
furniſhed, that he ſhould pay 'the faid Port-reeve , Junates and [n. 
habicants for the maintenante"0f the ſaid Barge, for every paſſenger 
fo received two'pence, and fo' affigned breach of the By-Law in the 
Deferident* , and that he had received ſ@ many of the paſſengers be. 
fore the Barge was furniſhed, which amounted to as much as is de. 
manded, by which Action accrued to the Plaintiff to demand it, 
to which the Defendent pleads that he oweth nothing to the Plain. 
tigs in manner and form, as they, have demanded it, and by the Jury 
at the Barr it was founded for the Plaintiffs, and after that upon moti- 
on in the behalf of the Defendent, the Judgement was arreſted, and 
now at this day Judgement was prayed tor the Plaintiffs, 
' By Doderidge Sctyeant of the King, and he conceived that the Cy. 
tom was good, totwithſtanding that it was alledged in the Inhabi- 
tants, and he (id it was no Preſcription but Cuſtom, and it is de. 
chared to be a'good and landable cuſtom and uſage by the Statute 
of 6 H, 8. Chapter 7. Raftal Paſſage $. and he agreed that Inhabitants 
cannot preſcribe'to have matter of benefit, but to have matter of eaſe, 
he conceived that they might very well, as it is 15 E4. 4-29. 22 H 6, 
Preſcription 46. 18 Ed, 4.2. 18 H.S$. 1. 

Secondly, as to the Objedtion, that the living of 'the other Water- 
men which are not employed in the Barge, is by that abridged, and 
that when the Water-man is willing to carry , and the Paſſenger 
to be carried by him, it is'no-reafon that a By-Law ſhould abridge this 
voluntary AQ of a man, upon which his lively-hood depends, he 
ſaid that ſoitis not, for nothing is challenged by the By-Law, but 
only preheminence , and that Proviſion be made, for the Poor, 
which is for the publick good, for every one may go with any that he 
will paying two pence to the-Barge, or after the Barge is furniſhed 
paying nothing , and he conceived that the Liberty of the ſubject 
ovght to be ſo abridged , but not altogether aboliſhed, as it is a- 
greed in the Arch-biſhop of Tork's Caſe in the Regiſter in the Writ 
of Treſpifs, fs}. 105.'b.'c.$ Coke 125. 8. Wagontr's Cafe, 8 E337 


8. 3 Ea, 3.3." Where the Biſhap of Tork claims in the Mannor © 
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pon ſuch liberty, - that is,: that he and all his Predeceſſors time out of 
mind; &%e: have had :2 Cuftam that none in the faid Town ought 
or had accuſtomed to uſe the Office or Myſterie of a Dycr, without Li- 
cenſe of the ſaid Arch-biſhop, or his Bailiffof the ſaid Town :' And al- 
ſo he cited a Caſe in the Regiſter, where the Abbot of Weſtminſter pre» 
(cribed to have a Fair in Veſtminſter upon Saint Edward's day, and for 
ten days after : And-that no Citizen nor other in London, during that 
time ſhould ſell any thing in Loxdox z but in this Fair,and after the Ab- 
bot remitted this priviledge,and had of the Citizens of Londox for that; 
one thouſand five hundred pound : And fo it was adjudged in Sir 
George Farmer's Caſe, for a Bake-houſe in Toſſiter, and that none (hall 
bake any Bread to (cll, but in his Bake-houſe,and good : And fo he con- 
ceived that Cuſtom may reſtrain all paſſengers till the Barge be fur- 
niſhed, as in 2 Ed. 3:7. Grant that all Ships laded and unladed in 
ſuch a Haven, ſhall be laded and unladed in ſuch a place, and a good 
grant, notwithſtanding that -it reſtrains all people to a certain 3 and 
if this be good by Grant, then a Fortiore (hall be good by Cuſtom 
and to the other Objcion, that this Cuſtom ſhall only bind the In 
habitants and not Strangers, he conceived -that Cuſtom might tye 
Strangers that came into . ſaid Town very well, as it is agreed in 22 
H. 7. 40. So the By-Laws ſhall bind Strangers, when itis only for 
As to be made within the Town, and for the publick good, as it is 
agreed in the 44 Ed. 3. 13. and 8 Ed. 2. Aﬀiſ. 413. Ordinance a- 
gainſt him which ecſtops paſſage -by water and good, and fo he a- 
greed in the Chamberlain'of Loydox's Caſe, that By-Law made in 
Londoy ſhall bind all, as well:S$trangers as -Citizens, which fell any 
Drapery in the Hall there ,\ though 'that they inhabit in any place 
out of the City: And alſo he' ſaid that the Barge-men which have 
the loſs , ſhall have the benefit, for they ſhall have the two pence 
for every one that paſſes otherwiſe, before that they are furniſhed , 
and this is recompence for them which are tyed to perpecual atten- 
dance; and he conceived: that the demand is very well 'made, not- 
withſtanding that the duty accrues from many times, for he hath car- 
ried ſo many men at one time, and ſo many at another, the which in at 
amounts to the ſum demanded ; And fo he concluded, and prayed 
Judgement for the Plaintiffs. 

Wynch Juſtice, that the Count is not good, for the Plaintiffs have wynck. 
not alledged that they have uſed time'out of -mind, &c.. to- main- 
fain Ferrey , but only that they'have uſed to make Conſtitutions, 
Secondly , it is not alledged that they- only have! uſed” to main- 
tain Ferrey, and if they cannot preſcribe in the ſolt uſing of that, 
and to exclude others, then others may uſe that as well as they , 
being for the publick good, for how ſhall they be puniſhed , it. 
that they do not uſe and maintain 3 at the Common Law the In- 
Aa 23 habitants 


Warburton. 


Graveſend Caſe. PartIT. 


habitants of a Town hall be puniſhed for not repairing of a Bridge 
or' high Way, the which may be maintained. by the Inhabitants tos 
gether, and it they du.not doit, then others may do it; as well as 
others may repair High Ways or Bridges, as thoſe which have uſed 
to repair them; as a common Hoſt ſhall be punithed in Eyre if he 
rctuſe to lodge any man, and yet he whom he: retuged to lodge , 
may have an Action upon the Caſe tor the retufal- ; Alſo the Patent 
gives the forfeiture to the Port-reeve , but the' By-Law doth not 
maixc any mention who ſhall have ir, and he conceives that it (hat 
not be as upon the Statute of 2 Ed. 6. which gives penalty for not 
{ctting torth of Tithes, but doth not appoint who ſhall have them : 
and this was adjudged to be to him which ought to have the Tithes, 
but this cannot be fo here, inſormuch that it is againſt the Grant, and 
agrecd that a.Strapger ſhall be bound by By-Law, whexe it is for the 
publick good, but not otherwiſe: and alſo the Cuſtom that theſe 
Barge-men ſhall have the preheminence, may be good, as well as Cu- 
tom that the poor of ſuch a Pariſh ſhall have Common in ſuch a place 
#11 ſuch a.day, and then theothers, and fo in this Caſe 3 and lo he con» 
cluded. that Judgement ſhall |be arxcſicd.. 

Warburton: Juiticc conceived that ' the Count is good , and that 
the Inhabitants may preſcribe very well, as 47 Aſiſ. four 
Towns were charged tor the repair of a High Way, and ſv may 
the two Towns for the Ferrey, that he intended to be High Way 
upon the Water, and alſo he conceived that this is enquirable in Eyre, 
and alſo by the Juttices of the Kings Bench, and now by Juitices of 
Ailiſes by Indi&ment,by-the name of Inhabitants : The which may be 
as good as an Action upon the Statute of Vinton aganti the Iohabitants 
of the Hundred 3 and ſo he conceived,that in this Cafe the Inhabuants 
of Milton-and Graveſend may be puniſhcd-by Indi&ment, it they do 
not repair the Ferrey, and that the King. this day may ere a Fer 
ry in place; where it is- neceſſary 3 for the King may erect Office 
which is forithe benefit. of the Common Wealth ,- but not to charge 
the Common Wealth ; And that it any will paſs in his own Fer 
ry, without carrying of another, this is no breaking of the By-Lawz 
and ſo he concluded, that Judgement ſhould be given. tor the 
Plaintiffs. 

Coke -chich Juſtice ſeemed the: contrary , for he conceived it 1s 
not {hewcd inthe Count to whom the: Ferry belongs, tor the own- 
crs of that are .not metitipned ,;'the 'which ic ought : And yet he 
agreed that a Ferry may, be without /0wner, as it is agrecd 12 Ed, 
4- 8. Inſomuch as this is local and need not any Agent, but out of 
Lcct and Ferry otherways it is, for their ought to be Agent, or others 


. wiſe the Ferry ſhould be of no uſe, and for that. thexe ought, to be an 
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Secondly, It is alledged that Infra Ealterye Towns, there is ſuch 2 
Cuſtom that the Inhabitants may make conſtitutions, and that the 
Inhabitants (hall maintain a Ferry, but not that there was a Ferry, but 
that lic conccived ue might be good, infomuch that it is not tra 
verlablc. 

Thirdly , what Action the Ichabitants may have, if thcy be di- 
ſturbcd of it, tor this is no caſement, and they have no Eſtate of In- 
heritancez and tor that the Prefcription by the yanic of Inhabitants is 
not good, for thcy cannot have Eltare, and to the Statute of 6 H. 6. 
chapter 7. which faith, it is a laudable Cutiom and Uſage that a Barge 
ſhall be maintaincd, but not that Tnhabicants (hall maintain riraf, 
nor thoſe incorporate, ſo that the Statute doth not make them capae 
ble of ſuch a thing, for which a Writ of Right, and Atliſe by the Sta- 
tute of Weſtminſter 2. lics. 

Fourthly, that the Cuſtom, and the Patent are repugnant, for by 
the Cuſtom the Barge hath not any preheminence nur precedence , 
but cqual liberty was to a!} Water-men to carry what paſſengers 
that they could, and with that alſo agreed the Statute of 6 H. 6, 
And then if the Cuſtom were not ſo, this cannot. be made by the 
grant of the Qucen, nor by the By-Law, for this is the liberty of 
the Subject, the which cannot be abridged nor reſtrained by them , 
for it the King may grant ſuch preheminence here, ſo may he doin 
all other Ferries and places, and alfo in the practice of the Law, to 
have pre-audience in this Court, and in all other Courts of Juſtice : 
And fo fhould it be alſo of Butchers and Bakers, and all others 
which uſcd buyiog and ſelling : And he faid that the King hath pre- 
emtion of time in ſome places, but this is not by his Prcrogative, 
but by the Cuſtom of the place: And he agreed that Cuſtom tor a 
Subject to have pre-emption, but not by the Kings Grant, for the King 
cannot grant that to another, that he himſelt hath not by his Pre- 
rogative z and perchance he whici hath ſuch Grant, will not come 
to Market, till all the Market be ended, and he conceived that the 
River of Thames is {o publick , that the King cannot refirain that 
by his Grant, no more than he can grant prehieminence to a-Coach- 
man to carry pcople in the Streets of Loudon: The which is ad- 
judged upon the matter in the 50 of Ed. 3, Tob, where the King 
grants Toll for cvery one which paſſeth by a Common Way : Ard 
agreed that it was not good if it be in a Common Way, or ina Com- 
mon River, for as it is rcfolved in the 22 Aſif. 93. Every common 
River is as a high Strect, and Common W ays, and the Paſſengers Way 
as the Water increaſcs, ard the Thames is a Branch of the Sea, and 
a common Strect, as it appears by Bratton, fol. 8. 5, The Plaintiffs 
have brought their Action by the name of Corporation of Port- 
reeve,, Jurates. and Inhabitants: of. Milton and .Graveſend,, and thy 

arc 
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are incoporate by the name of Port-reeve, Jurates and Inhabitants 
of Graveſend, poſſeſſors of Ships, the which words are left out in 
the name, by which the Action is brought, ſo that the By-Law is 
not made by the ſame name”, by which they are incorporate, nox the 
Acon brought by the ſame name ; And yet he agreed that they might 
make a By-Law according to the Grant, without calling all the jg. 
. habitants to it, 

Sixthly, he conceived that the Conſtitution is not purſued, for the 
Conſtitution is,that ifany Water-man carries any paſſenger willing to 
go by the Barge,that ſuch Water-man (hall pay for every ſuch paſſen. 
ger two pence. And it is not averred that the paſſengers which che 
Defendent hath carried, were willing to be carried by the Barge, and 
{o not purſued. | 

Seventhly, the Conftitution is further that no Wherry-man ſhall 
carry any paſſenger , before the Barge be fully diſmilt and tranf. 
miſt 3 and this is not good, for it may be the Barge will not paſs 
to London at all this Tyde, and for that it ought to be averred that 
the Barge departs in convenient time after that it is furniſhed , for 
otherwiſe Cuſtom that none ſhall put his Beaſts into ſuch a place, 
till the Lord had put 'in his Beaſts is not good, for it is reſolved in 
2 H. 4.24. And the: reaſon is, infomuch that it may be, that the 
Lord will not put in his Beaſts atall : And to the Objection that the 
By-Law ſhall not bind'a firanger, he conceives that it all other cir- 
cumſtances had been concurrent z that had been very well, inſomuch 
that it was within the place where they had .power to make By- 
Laws, and alſo for the publick good, and this as well as the Cuſtom 
of Forrcign bought, and Forreign ſold, the which is only for ſtrangers: 
And to the Objetion, that they are ſeveral owners of {everal Barges, 
and for that ought not to joyn in this Action 3 heelaith that this doth 
not appear by the Count, but it is {aid that they were poſſeſſed, and 
for that they ſhall be intended Joynt Owners 3 and fo he concluded, 
that Judgement ſhall be arreſted. 


Trinity 10 Jacobi, 1612. in the Common Bench, 
Downes againſt Shrimpſhaw, Trin. 9 Jacobi, Rot. 334 


ti Action of Treſpaſs for Aſſault and Battery , the Caſe was this: 
The Plaintiff in his Count ſuppoſeth the Treſpaſs to be made the 
firſt day of May, $ Facobi, at ſuch a place. The Defendent pleads 
that the Plaintiff the ſame day would = aſſaulted and beaten him, 
and that the Defendent laid his hands upon him to defend himſelt , 
and if any hurt came unto him, it was by his own wrong, the which 


ts the ſame Treſpaſs for which the Plaintiff hath complained him. 


The 
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The Plaintiff replies, of his own wrong without ſuch cauſe, upon 
which Ifſuc was joyned;. and at the Nift privs for Juſtification, the 
Defendent produceth Witneſſes, which proved an affault to be made 
by che Plaintiff upon the Defendent long time, that is, by the ſpace of 
a year before the day contained in the Count, and that at this tin;e 
the Detendent to detend himſelf, hath affaulted the Plaintiff ; And 
upon this Evidence the Plaintiff demurred, infomuch that this proves 
an afſault made at another day than is contained in the Count, and 
the D:fendent by pleading hath confeſſed an Afﬀault and Battery 
made upon the Plaintiff, the day contained in the Count, and now 
upon Evidence proves his Juſtitication at another day: and it the 
Evidence were ſuthcient to prove his Juſtification, was the queſtion. 
And if by this pleading the day be made material, in which it was 
agreed by the Court, and Council alſo , That if the Defendent had 
pleaded not guilty , the day had not been material. But the Plain- 
tif might have given in Evidence any Battery before the day con- 
tained ingthe Count or after, before the Aftion brought, and this is 
ſufficient to prove his Declaration ; but the parties, that is, the Plain- 
tif by his Count and Replication, and the Defendent by his Juſtitica- 
tion, have agreed of the day: And for that if they may now vary. 
from it was moved, and fo it was adjourned. 


Trin. 10 Jacobi 1612. in the Common Bench. 
Laury againſt Aldred and Edmonds, 


P Debt againſt the Defendents, as Executors of William Aldred, pct again 
dead, upon an Obligation made by him in his life time, of 50 }, Executors. 

Fhe Caſe was this 3 one of the Defendents confeſſed the Action, the 

other pleaded that the Teſtator dicd ſuch a day 3 and that he intend» 

ing to have Letters of Adminiſtration, cauſed the Corps of the Te- 

ſtator to be buried; and his goods (afely to be preſerved and kept , 

and that after Adminiſtration was granted to him by the Arch deacon, 

and that after that one Harxego brought Aion again(t him as Admi- 

niſtratrix by Letters of Adminiſtration committed to her by the Come 

miſſary of the Biſhop, being Ordinary thergy aud recovered, and aver - 

red that this was a true Debt, and that he had no goods which were 

the Teſtator's, beſides the Goods and Chattels which did not amount 

to the ſaid Debt, and ſo demanded Judgement if Action, and upon 

this the Plaintiff demurred in Law. 
Davis Serjeant argued for the Plaintiff, that the Defendent ought P#:i 

to bave conteſſed-and avoided, or to traverſe the point of the Action, 

and not'conclude Judgement it Action : Sec 1 Eliz. Dyer 165. 10, 


When intexmedling made men Exccutors of their own wrorg, that 
is 


184. 


What as 
do make an 
Exccutors 


Laury 4g4in5t Aldred aud Edmonds Part1T. 


is, when he meddles without any colour of Title or Authority jn re. 
cciving Debts, and diſpoling his goods to hig own uſe. But if a man 
Adminiſter about the Funera!s, or be made a Coadjutor, or Overſeer 
this ſhall not make him Exccutor of his own wrong, or by reaſon of 4 


De ſn tort, \yjll which is atter diſprov'd by probate of one Letter, and in theſe 


what agt, 


Barker, 


Caſcs, he be charged as Executor, hc ought to plead ſpecial matter 
without that, that he adminiltrcd in other manner: Andin 20 H. : 
27. a. 28. adjudged in Debt againſt one as Executor , which had 
Lctters, ad Colligendum bona defundi only, which pleaded the {pecial 
matter without that, that he Adminiſtred any other way, and other 
manner was out of the pleading : tor he did not Adminiſter in any 
manner With Intermedling by the Letters #d Colligendum : and g E4, 
4 33. 6, If an Action be brought againfi an Executor of his own 
wrong, and after Adminiſtration is commitged to him by the Ordi. 
nary, this ſhall not abate the Action : upon which Books he inferred, 
that the Defendent ought to have traverſed , without that, that he 
adminiſtred as Executor, and inſomuch that he hath nog ſo plead: 
cd, the Plea was not good 3 and allo infomuch that he hath plead- 
ed, that he hath no goods of the Intefiate, belides goods whichdo 
not amount, &c. And this is uncertain, and not good, for he ought 
to have ſhewed what goods he hath in certain, and the valne of them, 
inſomuch that thcy remain as Aſſets in his hands, and fo he conclud- 
cd, and prayed pongmnent for the Plaintiff, 

Barker Serjeant tor the Defendent argued, that though that the 
Action in which Harnego recovered, was begun atter the Action now 
hanging, yet inſomuch that Judgement was hilt had in that : now that 
ſhall be preferred otherwiſe before Judgement, for till Judgement the 
elder Action ſhall be preferred. And he conceived, that if the Writ 
was abateable, and the Defcndents would not abate it by plea, that 
ſhall not prejudice the Plaintiff which is a ſtanger, and doth not 
know if theſe Deftcndents are Executors,or Adminilirators, as it is ſaid 
by Danby, 9 Ed. 4-13. And he conceived that the plea is good , 
that the Detendents have not goods, beſides the goods, which do not 
amount, &c. And divers precedents were cited by him to this pur- 
poſe, as Trin. 18 Eliz, Kot, 1405, between Blanekſon and Frye, 
Hilary, 40 Eliz., Rot. gog, Smalpeece”s Cale : and Trin, 44. Eliz.Rot. 
1900. betwcen Goodwin and Scarlet, in all which the pleadings were 
all one with the plea in queſtion, and no exceptions taken to that: 
and infinite other precedents may be ſhewcd in the point, for which 
cauſe he demanded Judgement for the Defendents, 

Coke chief Juſtice ſeemed, that in an Action brought againſi one 
as Executor, he may plead that Adminiſtration was committed to 
him for ſuch intent that the dead died Inteſiate, and demands jucgs 
ment if Action without traverſe, that he was Exccutor, and with t . 

agree 
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agreed, 1 E4. 4.2.9. 20H. 6.23, And ſo if the Ordinary be charged 
2s Executor, he may plead that he adminiſtred as Ordinary without 
traverſe, that he was Executor, ' but only ſhewed that the party died 
Inteſtate, and the Plaintiff ought to reply, that he made a Will, and 
the Defendent proved that, and traverſe that he died Intulate, and 
with this agreed, g Edw. 4. 33. and 1 Edw. 4.11. And if an Action 
be brought againſt Executor ot his own wrong , he may plead that 
Adminiſtration is granted to ſuch an one, and the party dicd Inte- 
ſtate, and demand Judgement it Action, for he (hall not be charged for 
more goods than came to his hands : Butifa man Adminiſter of his 
own wrong, and after righttul Adminiſtration is committed to him, 
yet he may be charged as Executor of his own wrong, infomuch that 
Right of Action is attached in him. But this ſeems for the goods,that 
he hath Adminſtrced before rightful Adminiſtration committed unto 
him. And hecitcd 14 Eliz, Dyer 305. b, where in Debt brought a- 
gainſt one as Executor, which pleads never Execcutor, nor ever ad» 
miniſtred as Executorz and Plaintiff replies , that he adminiſtred 
as Executor of the Will, &c. and fo to Iflue. And in Evidence the 
Defendent ſhews Letter of Adminiſtration to him committed of goods 
of the dead, by which he adminiſtred them; and before that he did 
not adminifter, and this ſeems there to be good Evidence, but the 
Book was ©were of that, and for that he would rather plead that in 
abatement of the Wrir, and ſo the Book inclined alſo. And hecon- 
ceived here, that the medling with the goods here by the Defendent, 
as Adminiſtrator, made him Executor of his own wrong, inſomuch 
that it was for Funerals, and when it is a work of Charity, and the 0+ 
ther is topreſerve them. And the Defendent hath not conveyed him» 
{elf tobe Executor, infomuch that he (aid, that Adminiſtration was 
committed to him by an Arch-deacon, and he doth not ſay that 
Adminiſtration of Right belonged to him to commit , inſfomuch 
that, he hath but a ſub-ordinate Juriſdicion : And the Common 
Law doth not'take notice, - that he, nor no other but the Ordina+ 
ry hath ſuch power, and for that the power of all which have ſuch 
ſubordinate and peculiar Jurifdition is pleaded , that ought to be 
ſhewed, as it ſeems by 1 Ed, 4. 2. 4.b. 22 H.6.23. And the rather 
when this is pleaded by the Adminiſtrator himſelf, .which ought to 
have notice of that, and make Title to: himſelf 3 and it fait be, then 
he conceived that the Recovery by Hornego was void, and ſo all the 
goods confeſt remain as Aﬀets. Allo he conceived, that it the Exe- 
cutor allow a Writ or ſuffer Judgement to be had againſt him, upon a 
Writ which is abatcable, ke (hall not have allowance of that, but 
this ſhall be returned as Devaſtavit, as in 10 Edw. 3. 503. 4. If the 
Tenant vouch when he might have abated the Writ, he (hall loſe the 
benefit of his warranty : So here n Com. Manwels Calc, 12. - 22 
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is, when he meddles without any colour of Title or Authority jq re. 
cciving Debts, and diſpoling his goods to higown uſe. But if a man 


What a#s Adminiſter about the Funerals, or be made a Coadjutor, or Overſeer, 


do make an 
Exccutors 
De ſon tort, 
what n9t, 


Barker, 


this ſhall not make him Exccutor of his own wrong, or by reaſon of x 
Will which is after diſprov'd by probate of one Letter, and in theſs 
Caſcs, he be charged as Executor, hc ought to plead ſpecial matter 
without that, that he adminiltrcd jin other manner: Andin 20 H, ] 
27. 4. 28, adjudged in Debt againſi one as Executor , which had 
Letters, ad Colligendum bots defundi only, which pleaded the {pecial 
watter without that, that he Adminiſtred any other way, and other 
manner was out of the pleading : tor he did not Adminiſter in any 
manner With Intermecdling by the Letters ad Colligendum : and 9 Ed, 
4- 33+ 6, If an Action be brought again an Exccutor of his own 
wrong, and after Adminiſtration is commitged to him by the Ordi. 
nary, this ſhall not abate the Action : upon which Books he inferred, 
that the Defendent ought to have traverſed , without that, that he 
adminiſtred as Executor, and inſomuch that he hath nogſo plead- 
cd, the Plea was not good 3 and allo inſomuch that he hath plead. 
ed, that he hath no goods of the Intefiate, belides goods whichdo 
not amount, &c. And this is uncertain, and not good, for he ought 
to have ſhewed what goods he hath in certain, and the value of th 
inſomuch that thcy remain as Aſſets in his hands, and ſo he conclud- 
cd, and prayed Judgement for the Plaintiff, 

Barker Serjeant tor the Defendent argued, that though that the 
Acion in which Harnego recovered, was begun after the Action now 
hanging, yet inſomuch that Judgement was firlt had in that : now that 
ſhall be preferred otherwiſe before Judgement, for till Judgement the 
elder Action (hall be preferred. And he conceived, that if the Writ 
was abatcable, and the Defendents would not abate it by plea, that 
ſhall not prejudice the Plaintiff which is a ſtanger, and doth not 
know if theſe Defendents are Executors,or Adminilirators, as it is ſaid 
by Danby, 9 Ed.4- 13. And he conceived that the plea is good , 
that the Detendents have not goods, beſides the goods, which do not 
amount, &c. And divers precedents were cited by him to this pur- 
poſe, as Trin. 18 Eliz, Kot, 1405, between Blanckſon and Free, 
Hilary, 40 Eliz. Rot. gog. Smalpeece*s Cale : and Trin, 44. Eliz.Rot. 
1900. betwcen Goodwin and Scarlet, in all which the pleadings were 
all one with the plea in queſtion, and no exceptions taken to that: 
and inhnite other precedents may be ſhewcd in the point, for which 
cauſe he demanded Judgement for the Defendents, 

Coke chicf Juſtice ſeemed, that in an Action brought againſt one 
as Executor, he may plead that Adminiſtration was committed to 
him for ſuch intent that the dead died Inteſtate, and demands Judge 
ment if Action without traverſe, that he was Exccutor, and with t - 

agree 
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agreed, 1 Ed, 4.2.4. 20 H.6.23, Ando if the Ordinary be charged 
a Executor, he may plead that he adminiſtred as Ordinary without 
traverſe, that he was Executor, ' but only ſhewed that the party died 
Inteſtate, and the Plaintiff ought to reply, that he made a Will, and 
the Defendent proved that, and traverſe that he died Intulate, and 
with this agreed, 9 Edw. 4.33. and 1 Edw, 4.11. And if an Action 
be brought againſt Executor ot his own wrong, he may plead that 
Adminiſtration is granted to ſuch an one, and the party diced Inte- 
ſtate, and demand Judgement it Action, for he ſhall-not be charged for 
more goods than came to his hands : Butifa man Adminiſter of his 
own wrong, and after righttul Adminiſtration is committed to him, 
yet he may be charged as Executor of his own wrong, inſomuch that 
Right of Action is attached in him. But this ſeems for the goods,that 
he hath Adminſtred before righful Adminiſtration committed unto 
him. And hecited 14 Eliz, Dyer 305. b, where in Debt brought a- 
gainſt one as Executor, which pleads never Exccutor, nor ever ad» 
miniſtred as Executorz and Plaintiff replies , that he adminiſtred 
as Executor of the Will, &*c. and fo to Iflue. And in Evidence the 
Defendent ſhews Letter of Adminiſtration to him committed of goods 
of the dead, by which he adminiſtred them; and before that he did 
not adminifter, and this ſeems there to be good Evidence, but the 
Book was @were of that, and for that he, would rather plead that in 
abatement of the Writ, and ſo the Book inclined alſo. And hecon- 
ceived here, that the medling with the goods here by the Defendent, 
as Adminiſtrator, made him Executor of his own wrong, inſomuch 
that it was for Funerals, and when it is a work of Charity, and the 0+ 
ther is topreſerve them. And the Defendent hath not conveyed him» 
{elf tobe Executor, inſomuch that he (aid, that Adminiſtration was 
committed to him by an Arch-deacon, and he doth not ſay that 
Adminiſtration of Right belonged to him to commit , inſomuch 
that. he hath but a ſub-ordinate Juriſdiction : And the Common 
Law doth not'take notice, that he; nor no other but the Ordira+ 
ry hath ſuch power, and for that the power of all which have ſuch 
ſubordinate and peculiar Juriſdiction is pleaded , that ought to be 
ſhewed, as it ſeems by 1 Ed, 4. 2.4.6. 22 H.6, 23. And the rather 
when this is pleaded by the Adminiſtrator himſelf, .which ought to 
have notice of that, and make Title to- himſelf; and if fait be, then 
he conceived that the Recovery by Hornego was void, and ſo all the 
goods confeſt remain as Aﬀets. Alſo heconceived, that if the Exe- 
cutor allow a Writ or ſuffer Judgement to be had againſt him, upon a 
Writ which is abatcable, ke (hall not have allowance of that, but 
this (hall be returned as Devaſtavit, as in 10 Edw. 3. 503. 4. If the 
Tenant vouch when he might have abated the Writ, he ſhall loſe the 
benefit of his warranty : So here apd Com. Manwels Calc, 12. 9.22 

B H, 6, 


5 


Warburton. 


Wyr-c\. 


Laury ag4ixf# Aldred and Edmonds. Part jp 


H. 6.12. Þ. Alſo he conceived, if a man be charged as Adminiftratos 
where he is no Adminifirator, he cannot plead that he never adminj. 
fired as Adminiſtrator, but he ought to traverſe the Commiſhon of 
Adminiſtration, as it appears by 21 H. 6. 23- And it ſeems alſo19. 
him, and by 9 Edw. 4, 33. thatif a man be an Executor of his own 
wrong, and after Adminiftration is committed to him, and he is chax. 
ged as Executor, after Adminiſtration committed ,. that the writ 
ſhall abate, otherwiſe if Adminiſtration he committed, hanging the 
Writ. So if a man be made Executor, and he not knowing of that , 

ſues Letters of Adminiſtration, he ſhall be named Adminiſtrator, and 
if after when he hath notice of the Will, he proves it, then he ſhall be 

implcaded by the name of Executors for in ſuch manner-as-the power 
is given to him by. the Biſhop, he ſhall be charged:: and it ſeems 

though that he pleaded where he is Adminiſtrator, and is ſued as Ex. 

ecutor, or-otherwiſe in ſuch manner, that he might have abatcd the 

Writ, or ſuffer Judgement, yet the Writ ſhall abate : and he intended 

alſo, that Executorof his own wrong, might pay debts due to ano. 

ther, and ſhall be diſcharged , and ſhall not be charged with more 

than he hath in his hands. And-if two Executors are joyntly ſued, 

and one confeſs the. Action, this ſhall biad him and his companion ak 

ſo for ſo much as he hath in his hands, But if an Executor of hisown 

wrong confeſs-the Action, this ſhall not prejudice him which is right- 

ful Executor 3 and (o he concluded that Judgement ought to be given 

for the Plaintiff. 

Wearbxrton Juſtice conceived that the Barr is good , notwith- 
fianding that he did not ſhew, that the Arch-deacon had power to 
grant Adminiſtration, inſomuch it is no inducement, and the Defen- 
dent doth not relic upon it, as Littleton ſaith, in Treſpaſs where the 
Defendent pleads that it was made by two, and the' Plaintiff re 
leaſes toone.; and if the Defendent pay due Debts, it is not material, 
whether he. have Authority or not, though that it be in another re+ 
ſpe : Asita man be indicted for man-ſtaughterand acquitted, and 
after is indicted of Murder by the ſame man, he may plead another 
time acquitted; infomuch that theſe are matters of ſubſtance : But 
here it is but of form,and then if it be not ſhewed, it is not matterial: 
But the matter upon which he relied was, inſomuch that the Action 
was brought againſt two Executors , and one hath confefſed the 
Action : And he intended withont queſtion , that this ſhall bind 
his companion, and for that he will not diſpute the other queſtions, 
but declares his opinion clearly, that the Plaintiff ought to have 
Judgement againſt both the Defendents upon the confethon of 


one , 'and this ſhall bind his companion : I/ynch Juſtice conceived. 


that the Plea is good by Adminiſtrator without Traverſc, infornuch 


that it is tothe Writ, as .appears by 9 Kdw. 4. 33. 37 H.6. 32 my 
1 Edw 
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1 £4. 4.2, 50 Edw.,z. And he conceived that the burying is not any 
Adminiſtration , nor the taking, of the goods into-his Cuſtody te 

ſerve them, no more than in Trover and Converſion , when 2 
man takes the goods for to preſerve them : And he agreed that 
where a man intltles himſclf to goods by Adminiſtration committed 
by any but by the Biſhop, he ought to plead ſpecially, that he which 
committed it had power todo it : But here it is not ſo, but only con- 
veyance , and for that necd not here ſuch preciſe pleading of that, 
inſomuch it is only Execution of Adminiſtration 3 and for that it is 
good without intitling the Arch-deacon:; And he agreed that an Ex- 
ecutor of his own wrong may pay Debts due to another, and (hall be 
diſcharged : And he agrced alſo that the Confeſſion of one Executor 
ſhall bind his Companion, and that Judgement ſhall be given upon 
that for the Plaintiff: And they all agreed that the pleading, that the 
Defendent hath no goods, beſides the goods which do not amount, 
Ge. it was not good, and for theſe cauſes they all agreed that Judge- 
ment ought to be given to the Plaintiff. 


Trinity 10 Jacobi i# the Common Bench. 
Ll 


Tyre ag4inft Littleton 9 Jacobi, Rot. 299. 
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IN Treſpaſs for taking of a Cow, &c, Upon not guilty plead- Treſpaf 


ed by the Defendent, the Jury gives ſpecial Verdid, as it fol- 
lows ; that is, that the Husband of the Plaintiff was ſeiſed of 


eighty Acres of Land, held of the Defendent by Harriot ſervice ; H#riv- 


that is, the beſt Beaſt of every Tenant which died ſciſed, that he 
had at the time of his death , and that the Husband of the ſaid 
Plaintiff, _ time before his death , made a Feoffment of that 
Land in conſideration of Marriage, and advancement of his Son, to 
the uſe of his Son and his Heirs, with ſuch agreement, that the Son 
ſhould redemiſe to his Father for forty years , if he fo long lived , 
and that after the Marriage was had, and the Son redemiſed the 
Land to his Father, and the Father enjoyed that accordingly, and 
id the Rent to the Lord , and after diced, and that the Plaintiff 
no notice of his Feoffment, and that the Husband at the time 
of his death was poſſeſſed of the faid Cow, and that the Defendent 
took it as the beft Beaſt in the name of Harriot, and alſo found the 
Statute of 13 Eliz. of fraudulent conveyance to deceive Creditors , 
and ſo prayed the direQion of the Court, and this was agreed by the 
Plaintiff aforeſaid. 


Nichols Serjeant , firſt that all conveyances made yg conli= Nichols 


deration, and Boxs Fide axc by ſpecial Proviſo exempted out of the 
Bb 2 Statute 


Harris. 


Tyre «g4inſt Littleton, Part It. 


Statute of x3 Eliz, chap. And he conceived that this is made upon 
good conlideration, and Boxa: Fide, and for that it is within the 
ſaid Pooviſo , and alſo he ſaid, that as. upon the Statute of Marle. 
bridge there is fraud apparent , and fraud averrable, as it appears 
12 H. 4. 16. b. Where in ward the Tenant pleads that. his Father 
levied a Fine to a ſtranger, the Lord replies that this was by Col. 
luſon to re-enfeoff the Heir of the Tenant at his full age, and (o a+ 
verrcd that to be by Collutzon to out the Lord of the Ward, and 
this is a fraud averrable: But it the Tenant had enteoffed his Son 


immediately in Fee-ſimple, this is apparent without any averment, 


and the Court may adjudge upon it: And fo upon the Statute of 
27 Elis, chap. 4, it appears by Burrels Caſe, that the fraud ought 
to be proved in Evidence, or contcſſed in pleading, or otherwiſe 
this {hall not avoid conveyance, for it ſhall not be intended, 6 Coke 
778. a.and ſee 33 H.6. 14. b. Andrew Woodcock's Caſe, upon which 
he interred, that this is but a fraud averrable, if it be a fraud at all, 
and of this the Court could not take notice, if it be not tound by 
the Jury and he ſaid upon the Statute of 32 H, $8. of Deviſces, as 
it appcars hy Knight's Caſc, 8 Coke, and 12 Eliz. Dyer 295.8, 9, 10, 
11,12,13,14, 15, 16, 17, And fo he concluded, and prayed Judge- 
ment tor the Plaintiff. 

Harris Serjeant for the Defendent , argued that: the Circum- 
ſtances which are tound in the ſpecial Verdict are ſufficient to fatishe 
the Court that it i5 traudz for as well as the Court may give direQis 
on to.the Jury upon Evidence, what is fraud and what not, as well 
may the Court Judge upon the ſpecial matter, being tound by ſpecial 
Verdi@ at large, as in g EI, Dyer 267, and 268. that is, the ſpecial Mats 
ter being found by ſpecial Verdict at large, as in 9 EJ. Dyer 267, 268, 
that is, the ſpecial Matter is found by Inquiſition .upon Mandamnr, 
and leave to the Court to adjudgc it it be fraud or not; and in 12 El, 
294. and 295. $8, the ſpecial: Matter was found by Jury upon Eligit 
directed to the Sheriff, and by him returned to the Court : And 
in Trinity 27 Eliz. between Saper and Fakes in Trover the Defen- 
dent pleads not guilty, and gives in Evidence an Aſhgnment of a 
Term to him with power of Revocation : And the Court direQ+ 
ed the Jury, that this was fraudulent within the.Statute of 27 Eliz. 
ro defraud a purchaſor : Andio Barrels Cale, 6 Cokg 73, 4. before the 
fraud. to the Court upon. Evidence to the Jury , and the Court gave 
diretion to the Jury that. it was fraud, .and that upon the Circum- 
fiances, which appears upon the ſpecial Evidence; And ſo in this Caſe 
he conceived, that inſoruch the /Circumftances appear by the Vere 
did, that the Jury may very well adjudge upon it 3.and ſo he conclud- 
ed, and-praycd; Judgement for the Defendent. 

: Coke. chicf Juſtice that. the- Statute of 13. Elizs doth not - 
tho. 


Part IT. Tyre 494i»ft Littleton.” 
the Defendent, inforuth that the Feoffment was rriade for good con- 
kderation , and fori that ſhall"be 'withii the fait; Proviſ0'," for if 
that ſhall'be avoided at all, that ſhall be avoided by . the' Statute of 
Merlebridge, 'which is only afirmanee 'of the Common«Law , ard 
this is the reaſon, that notwithſtanding the Statute ſpeaks only of 
Feoffment by the Father to his Son and Heir apparent, yet a Feoft- 
ment to a Couſin whieh.is-Heir «pparent; is taken to be withm the 
Statute: and in the 24 of Eliz.' ip Sir Hamond” Strange's Caſe : It 
was adjudped that if: the Son and- Heir 'apparent"in the life time of 
his Father, purchaſe a Mannor of his' Father for good confideratis 
on, this is out of the Starnte, and ſo it was a "dp in Porredge's 
Caſe; alo he ſaid that the Law- is an Enemie to fraud , and will 
not intend it, being a conveyance ' made for confideration of a mars 
riage, to be frudulcnt, no more thai if the Father had'rhade a Feoff- 
ment'-to the uſe of a ſtranger-for life, "the' Remainder in Fee' to 
his Son and Heir, and which is not'within'the* Statute of- Merle: 
bridge, as itis agreed in Andrew Woodcocks Cife, 33 H.6,'14. b. Al 
ſo he conceived, that: the Feoffment in' conlideration of marriage , 
natural love to his- Son, - and that the Wife of the Son ſhall be 
Endowed, and that the Son ſhould” redemife that *to' his Father 
for forty years, it he'ſo long lived, and that the Father ſhould 
pay the Rent to the Lotd',- theſe he intended 'to- be good corftidera- 
tions, and for that ſhould be within the faid Proviſo of the Sta- 
tute of 13 Eliz. otherwiſe if it had been to defraud Credirors : 
But if. it had been to fuch intent, that js todefeaud” Creditors, this 
ſhall not be extended to other intent, that is to defraud the Lord of 
his Harriot :. And'in the 28 of; E!ig. it was adjudged in the King's 
Bench, it a man make a Feoffment in Fee to the uſe of himſelf tor 
life, Remainder to his Son in Tail, with divers Remainders over, 
with power of Revocation, and after bargains and. (clls to a ſtran- 
ger upon Condition , and. aftex -pyrforms the, Condition, that yet 
the firſt conveyance remains; fraudulent, as. it was at the time of the 
making of it: But this is only as. to the purchaſer, and notas to any 
other, And in Goodber's Caſe, 3 Coke 60. a, In Debt againſt Heir 
which pleads nothing by diſcent day of the Writ purchaſed, the o- 
ther joyns Iſſue, and gives in Evidence fraudulent conveyance, and 
upon ſpecial Verdid adjudged that it was very good : Sce allo 4 
Coke 4, b. c. Vernox's Cale. ic Colluſion to. have Dower, and. Joyn» 
ture alſo : 'And' fo he concluded that” Judgement ſhould be given 
BBs TT "2% 8 

Warburton Juſtice agreed that the fraud ſhall not be intended if 
it be not found, no more than if a man grant an Annuity to ano» 
ther; '©uam din ſe bene geſſerit, in Annuity, for that he need not 
to aver that he hath behaved himſelt well, tor this ſhall be intended, 
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Dyer 193.4, 
Wensford*s 
Caſe accords 


ing!y, 
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Wynche 


Releaſe. 


Strobridge «g«5nſs Forteſcue end Barret. 


Part IT. 
if the contrary be. not ſhewed of the other party : So here info. 
much that it is not found to be fraudulent, it ſhall be intended 6 
be Bona Fide : And he agreed that if it had been fraudulent at the 
firſt : If the Son had madea Feoffment over in the life of the Father 
as it is ay__ in Andrew Woodeeck's Caſe, 33 H, 6. 14. that then the 


fraud is determined : So here when the Son hath made a Leaſe tohis 
Father, this determines the fraud if any be, and ſo heconcluded that 
Judgement ſhould be given for the Plaintiff. 

Wynch Juſtice agreed , inſomuch that it is expreſs conſideration 
found by the Verdi&, and for that other conſideration (hall not be 
intended, and alſo that it ſhall not be intended that the Conveyance 
was made to defraud or to deccive - the Lord of ſuch a Peccade! 
as Harriot is, which is of ſmall conſequence; but if it be a fraud 
within.the Statute of 27 Eliz, apparent, that is, if it contain pow. 
er of Revocation, which is declared to.; be apparent fraud by the 
Statute, the Court may take notice of that without any averment; 
And he faith, That in the 2 and 3 Eliz. Dyer, Wainsford's Caſe, 
193. 4. and g Eliz, Dyer 267, 268. there is no averment of fraud, 
bur expreſs Ifſue joyned upon the fraud, and for that he need not 
any other averment: And ſo he concluded alſo that Judgement 
ſhould be given for the Plaintiff, and fo ic was ruled accordingly , 
if the Defendent did not ſhew other matter to the contrary at ſuch z 
day, which was not done. 


Trinity 10 Jacobi 1612. i# the Common Bench. 
Strobridge againſt Forteſcue and Barret. 


IN a Replevin the Caſe was this: A man ſeifed of Lands in Fee De- 

viſes Rent out of it with Clauſe of Diftreſs and dies, his Son and 
Heir enters and dies, the Rent is behind, the Son of the Son dies, and 
his Son enters and makes a Feoffment to the Plaintiff, and the De- 
viſee of the Rent, releaſes all Actions, Debts and Demands, to the Fe- 
offor, and after diftrains the Beaſts of the Feoffee, for the Rent be- 
hind, before the Feoffment, and it ſeems the Releaſe is not good, inſo- 
much that the Deviſee had no cauſe of Aion at the time of the Re- 
leaſe made, againft him to whom the Relcafe is made, nor Demand 
againſt him, otherwiſe if the Releaſe had been made to the Feoffec, for 
ke was fubjcR to the Diſtreſs, and this is a Demand. 


Trinity 


Part II. 


| Trinity 10 Jacobi 1612. in the Commort Bench. 
Coſe of Cinque Ports. = 


N Ote that Coke ſaid, thav it hath been adjudged by three Judges CiaqueDort, 
againſt one in a Caſe of Cinque Ports, that the Cinque Ports 

cannot preſcribe to take the Body of a Free-man in Withernam, as they 

uſe for another 3 for this is againſt the Statute of Magna Charts, Quod 

alla liber bomo Tmipriſonetur niſi per Legale Judicium, and alſo againſt 

the Liberty of a Subje&, but they more inclined that they might take 

the Goods of one in Withernam when another is arreſted, and them re- 

tainz and this ſeems the more reaſonable Cuſtom and Preſcription. 

The Caſe was, Tenant for life, the Remainder for life with warran- Tenant for 
ty, the firſt Tenant for life-was impleaded, and he vouches him in Ree Je with 
verſion, but he firſt prayes in aid of him in Remainder; and it this aid 
prayer (hal] be granted, this was the queſtion, | 

And it ſeems by Niebols Serjeant, that it ſhall not be granted : See Nichuts, 
11 H. 4, 63. where it is agreed that ifa man makes a Leale for life, Re» 
mainder for life, Remainder in Fee, andthe firſt Tenant for life hath 
aid of him in Remainder for life, and he in Fee joyntly3 and 44.Edw. 

3- 20. in Treſpaſs againſt a Miller, which takes Toll where: he oughe 

to grind Toll-free; the Defendent faith that F. had the Mill for lite , 

and that he is his Deputy, the Reverfion to I, in Fee, and prays aid of - 
the Tenant for life, and of the Tenant in Reverlion, and-had it of the 

Tenant for life, and not of him in Reverfion 3 and this for detaule of 
privity, as it ſeems to Brooke, Aid 30, 

Haxghtox conceived that it ſhould.be granted 3 for Tenant for life , Haughto:.. 
notwithſtanding that he may plead any plea, yet he.doth not know 
what plea to plead without him in Reverſion, but by the aid praying 
all the Eſtate ſhall'be reduecd into one, and the warranty ſhall come 3 
and for that he conceived, that the firſt Tenant for life ſhall have aid 
of him in Remainderfox life.-- 

Wynch Juſtice conceived that aid (hall not be. granted againſt the wynct. 
firſt Tenant for life, againſt him- in Remainder for lite, for he con- 
ceived that aid is always to be granted , when the defects of him 
and his Eftate which prays it, are to be ſupplied by him which is pray» 
ed; that this is the reaſon that -he may have aid of his Wife, and 
where there are many Remainders , the firft Tenant may have aid . 
of them allz otherwiſe where ke is Tenant for lite, the Remain= - 
der for life, arid the Reverfion expectant, for the Tenant for lite can» 
not ſuppy his defe&s; and with this agreed the expreſs Book of 11 - 

Edw. 3. Fitz. Aid. 32. and ſo he concluded that it ſhould not be 
granted, 


IF arbarton.- 


. 
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Warburton. 


Aid granted 


Coke, 


Tet Rowles againſt : 


IV arburton Juſtice doubted, and infomuch 
where it.is not:gramtalile, is, ngerror, 'bpt ptherppiſeot the denying of 
that where it ought to be granted, he would be adviſed : But hecon. 
ceived that the cauſe for\which aid' is granted,'is not the feebleneſs of 
the Eſtate of him which prays it only, but tothe intent that they may 
joyn together, and one. defend the 'othex.;; for Tenant; for life may 
plcad ſome ;plea, which he-in! Reverſion may *plcad, faving the joyn. 
ing, of Iſſue in a Writ. of Right, and he; had a Manuſcript of the rx 
Rich. 2. where Tenant for lite, the Remainder-for life, the Remaindey 
for life was, and the firſt Tenant for lite-had aid of them both in Re« 
mainder, and {o concluded. 

. Coke chief Juſtice that aid ought not to. be granted in this Caſe, in+ 
ſomuch that .he which is tirſk' Tenant. hath greater Eſtate than he 
in Remainder ;,.tor his Eſtate in Remainder js more Remote and un- 
certain 3- and to the -Book of '11'R, 2. he agrecd; that the aid was 
granted of all in.Remainder, but there they in Remainder had Eſtate- 
Tail, and he faid that aid is to be granted in two Caſes, in perſo- 
nal Actions to 'maintain Iſſue 3 and when Tenant for lite prays in 
aid of. him in: Remainder-or Revesſion, wichowt which.they cannot 
an(wer, fir plead; nox Ifſue- cannot be deduced; but fo it is not here; 
tor the titſt Tenant: for life may anſwer and; plead to the Iſſue, as well 
without him in Remainder for lite, as with him 3 for if Tenant for 
life, Remainder in Tail, Remainder in Fee, if the firſt Tenant tor life 


at the granting of aid 


| be impleaded, he (hall have aid of him io Remainder in Tail, other- 


Winch, 


wiſc if:the Reverſipn had been to the hrſt Tenant; for life, with a 
Meſa Remainder ;jin Tail, 41 Ed. 3.42-E4: 3. 10 Ed.3. And 11 Ea, 
3+ Receit 118, Tenant for lite, Reverſion for lite, Remainder in fee 
was, he in Revcrlion tor life ſhall be received upon default of the firſt 
Tenant for life, and if he will not, then he in Remainder in fee ſhall be 
received, and yet he ſhall not have Waſte, as it appears by 24 Ed, 3, 
for this deſtroys the firſt Efiate 3 but the Receit,maintains and pre- 
ſerves it; and he ſaid, that the 11 -Ed. 3. Aid,.z2, before cited, rules 
this Caſe; and ſoof 4 H.6. Ando he concluded, and inſomuch that 
Warburton doubtcd of it, it was adjourned, 


Trinity 10 Jacobi 1612. i the Common Bench. 
Tet Rowles againſt Maſon- :- See before 85. 


\A7 Inch Juſtice argued that the Defendent is not guilty , and 
that the Plaintiff ſhall take nothing by his Writ, for he con» 
ceived that the Verdi is uncertain, inſomuch that it is not found 
that Livery and Sciſin was made upon the Leaſe for three lives of the 
Mannor 


i 4 
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* Mannor, but only.one Memorgndam, that it was made in;the Houfe 
of the Lord, but it is not found- that this | Houſe was parcel of che 


Mannor, but after it is found that the Leſſee by: force 'of this was Ver#? ua, 


CErtall 


ſeiſed, by which it is implyed, that it was very well executed ; and 
this being in ſpecial Verdi, would, be very good z he conceived, there 
were two principal matters in this Caſe, 

Firſt, upon the Bargain and. Sale of Trees, if they be re» united. to 
the Mannor, or remain undivided, | 

Secondly. upon the two Cultoms, the which he conceived depend 
upon a Queſtion, for the tir{t, warrants the ſecond, 

And to the firſt, when. a man, Deviſes- a Mannor for three lives, 
and by the fame Deed in another clauſe, bargains and ſells the Trees, 
and then enſues the Habendum, and this is of the Mannor only, and: 
limits Eſtate of that for three lives without mention of the Trees , 
he conceived that the Trees paſs before the Habendum abſolutely , 
and it is not like to a Bargain and* Sale of a Mannor with Trees, os 
Advowſon appendent, and here the purpoſe and intent appears , 
that they fhall paſs together and as appendent ; But in the fir Caſe 
that they ſhall paſs as a Chattel immediate)!p.upon the delivery of the 
Deed betore any Livery made ypon this to paſs the Mannor, and if 
Livery had never been made, yet he ſhall have the Trees ; See 23 Eliz. 
379+ 18 Dyer, where a man Deviles and grants a Mannor and Trees , 
Habendum the Mannor for one and twenty years without mention 
of. the Trees, and yet by Windbam, Periam and Mead againlt Dyer , 
the Leſſee cannot cut and fell the Trees, for there was all in 
one ſentence, that is, the grant of the Frees, and the Demiſe of the 
Mannor : See the 8 Coke PexePs Caſe, how a Grant (hall be conſtru- 
ed, and where that ſhall be intended to paſs Inheritance , and: 
where to paſs but a Chattel , where a man grants a Chattel, and ten. 
pound yearly tobe paid : and in 7 Ed; 4. If a man hath Inheritance 
and a Leaſe in one Towa, and he by one and the (ame Deed, Gives, 
Grants , Bargains and ſells all to one, Habendam, the Inheritance 
to him and his Heirs, this is no forteiture of the Leaſe, infomuch 
that the Fee doth not paſs of that, fo in the principal Caſe, Fee+ 
limple pafſeth in the Trecs, and: Free- hold in the Mannor, and he 
conceived that by the Demiſe over, the Land and' Trees are not re- 
united, and this he colleqed out of Herlackenden's Caſe, 4 Coke, and: 
12 Eliz, Bendlows, a man made a Leale. for anothers. life-, and 
bargain and. ſold the Trees to him for whoſe life, Leſſee dics, he for 
whoſe life becometh occupant of the Land., he-ſhall. have ſeveral 
Eſtates, one Efiate in. the Land, and another Eſtate. in the Trees. 
and fo in Ive's Caſe,5 Coke 11. 4. Leſſee takes a Leaſe firſt of Land ex» 
cept the Wood, and after, takes a Leaſe of the Woods and Trees:,. 
and. they xemain diſtin, 4nd though that after there.-axe genera} 
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words in the Leaſe, that is, of al} 'Weadows', Paſtures, Profitg , 
Commodities , &e. that is not material , for theſe ſhall be re. 
ferred to all ſuch things which belong to the Land, and fo he con. 
cluded this point , that the Trees remain ſeveral from the Lang , 
and do not paſs to Horkins by the Demiſe of the Copy-hold only 1 
and ſo he cannot take advantage of the forfeiture, otherwiſe he did 
not doubt but that the particular Sum might take ad vantage of the 

forfeiture, , 
' Secondly, for the Cufioms, he conceived that the firſt , that 
is, that the Copy: holder for life might nominate his Succeſſor, and 
is good and fo for the ſecond , that ſuch Copy-holder may cut 
and (ell all the Trees growing upon his Copy- hold, and he conceived 
that the Validity of the Cuſtom, ought to be adjudged by the 
120865, and the Truth'of that by the Jury, and when it is found true 
y a Jury,-and that it hath ſuch antiquity that exceeds the memory 
of man, then this obtains ſuch priviledge as the Prerogative of a 
Prince, and is part of Law, and ſtands with it, and this is reaſons 
ble Cuſtom, and ſo it hath bcen adjudged in the King's .Bench, 
the reaſon is, inſomuck that the Cuſtom is the life of the Copy-hold, 
upon which that depends, and the pgrty is but a Conduit to nominate 
the Tenant, and when he is nominated and admitted, then he takes 
by the Lord, and that fiands with the Rules and ReaſGns of the 
Common Law, that is, that a mah Deviſes that a Married Wife 
(hall ſell his Land , and ſhe may fell notwithſtanding the Cover- 
ture, for ſhe upon the matter nominates the party, and he takes by 
the Deviſe, and by this Reaſon, (he way ſell to her Husband as it 
is agreed by the 8 of Aſſiſes. And alſo by Deviſe that Executor (hall 
ſell, Exccutor of Executor may ſell, notwithſtanding that he is not 
in Eſſe at the time of the Deviſe, and ſo a Leaſe for lite to one, Re- 
mainder to him that F. £. ſhall nominate, is good after nomination, 
and then he takes by the firſt Livery, as it is agreed in 10 H. 7, and 
F.S. only hath the nomination, and nothing paſſes to him and 
with this alſo agrees 43 Ed. 3.19 H.7. So it a man makes a Feoff 
ment to the uſe of kimſelt for lite, with diverſe Remainders over, 
and power to himſelf to make Leaſes for three lives 3 this is good, as 
it is agreed in Mr/dmaye's Caſe, and Whitlock's Caſe, 8 Coke, and yet 
the Eftate deth not paſsfrom him, but out of all che Eftates, and he 
upen- the niztfer hath 6nly the nomination of the Leſſee, and ot the 
lives, for all the 'ERates-apply their forces to make that good, and the 
2 El. Dyer 192.23. Cuſtom that the Wiſe of the Copy-holder for life 
(hall have her Widows Eſtate, is allowed to be a good Cuſtom, 
and'there 'an Eſtate for life upon the 'matter is raiſed out of the Eſtate 
for life, and annexed to it 4 and this-1s by the Cuſtom, and the Rea 
ſon he corrcdvied to be For that, that'Women ſhould: be-encouraged 
. c0 
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*r6"marry with theit Tenants, and by that the Marriage with the Te- 
narit ,'and the Cuſtom in this Caſe doth bind the Lord: and _{o 
4 Coke, there are divers Cuſtoms by which the Lord is bound, and 
the $ Coke, Swaine*s Cafe, 'where the Copy-holder by Cuſtom hath 
the Trees, in Caſe where the Lord himſelf hath them not, ſo if the 
Lord ſell the Waſte, yet the Copy-holder ſhall not loſe his Com- 
men in that . CIOS the Eſtate of the Copy-holder 
be granted after the Waſie is Mvered from the Mannor, and it is a» 
greed in Waggoner's Cafc, 8 Coke, that Cuſtom is more available than 
the Common Law : and foFthat this Caſe hath been adjudged in this 
point between Crab and Varney by three or four Judges , he would 
not farther queſtion it. And tor the ſecond Cuſtom, he agreed that 
one bare Tenant for. like , could not meddle with the Sale or falling 
of the Trees 3' but here is a Copy holder for life which hath Autho- 
rity given by the Lord; and che Cuftom to difpole the Frees.z and 
he ſaith that BraGon and the old Laws of England calls Copy-holder 
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Falkland, and faith they cannot be moved, but in the hands of the Fatlgang, 


Lord they ought to ſurrender, and agreed that this is within the Rules 
of the Common Law, for Conſuetudo privat communer: legens, wad 
the Law doth-not give. reaſon of that, for this is as a ground, and 
need not to be proved; tor the Reaſon of every Cuſtom cannot be ſhew+ 
&d, as it was ſaid in Knightly and Spencer's Cafe, and he faid,that Man- 
nors are divided into three ſorts of Tenures. 

The firſt holds by Knight's ſervice, and this is for the defence of 
the Lord, and they have a great number of 'Acres'of Land, 'and pay 
. tefs Services. 0.100 

The fecond holds by Socage, and this for'to plow: and* manure 
the Demefns of the Lord , and:they ſhall pay no Rent, nor do other 
fervices, and this was at the firſt to draw ſuch Tenants to inhabit 
there, and for that they have Authority co diſpoſe and fell the Trees: 
prowing upon their Tenements.. - | 

The third , holds by bafe Tenure , and theſe were at the Will of 
the Lord, and'thele were 'to do Services, and-then theſe in many 
Caſes have liberty for their Wives in ſome Caſes to diſpoſe that for a- 
nother life, ang diſpoſe the Trecs, ahd ſo it is in Ireland at this day 
where ſome give more and greater priviledge than others, to in- 
duce Tenants to inhabite and manure their Land, for! there every day 


is a complaint mede46 the /Coundi} fox etnvicing the Tenants of the 


L ord, and +4 E4.3:Ber 277, The Tenaht'preſcribes to have the wind- 
falls, and if the Lord cut the Trees, that he may have the Lops, and: 
11 H.6.2, The Kecperot the Wood preſcribes to have Fee,and 46 Ez. 
3. is preſcription to Rint the Lord in his own Soil, and all theſe are 


tor the Encouragement of Tenants to" habit ypon the Land, and: 


tme of: Ed,1,- Preſcription?) 57 Franger preferibed to have all the 
Cc 2 
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called. 


profit: 


Warburton. 
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profit of the Land: of another, for-a great part of the year, and wo ex.. 
clude thegiveriof the Soil; And 6 Fac, It was adjudged in the King's 
Bench between Henrick, and Pargiter;, that -the Lord, may be ſtinteg 
tor Common in his own Land, and in the Book of Entries 563. 1t ap. 
pears that by Cuſtom Copy-hold granted, Sibi & ſuis , was a good 
Fee-ſimple 3 and the Reaſon of all this is ſhewed in the 4 Coke, amongſt 
his Copy-hold Caſes, where it is agreed that the Life of a Copy-hold 
Eſtate is the Cuſtoms, and then it th® Cuſtom gives life to the E+ 
ſtate, this gives lite alſo to all the Priviledges which are incident 
to the Eſtate, and the Lord is but the means to convey the Eſtate 
from one to another : And as in 38 Ed. 3. a man bath a Houſe a 
Heir to his Mother, and after a firanger grants Eſtovers to him and 
his Heirs to be burnt in the ſame Houle, theſe Eftovers (hall go to the 
Heirs of the Mother, infomuch that they are incident to the Houſe, 
fo of Priviledge incident to a Copy-hold Eſtate ky the Cuſtom, and 
at the Common Law, if Tenant for life had cut the Trees, he hath 
not forfeited his Eſtate, for he was truſted with the Land, and was 
not puniſhable till the Statute of Glocefter, and at this day it there be 
a Mcſn Remainder for like which remains in Contingency, and that 
ſhall prevent thatthe Tenant ſhall be puniſhed for this Walte, and to 
make innovation of this Cukom, will be dangerous, and for that he 
concluded that the Plaintiff ſhall be barred. 

IV arburton Juſtice agreed ; And the firſt Cuſtom , that is, for 
the nomination of the Succeſſor, he conceived that it is good, and 
that it .is-good by. the Common Law, and good by Cuſtom by 
the Common Law, as a Leaſe for life, Remainder to him which the 
Tenant for life (hall name: So by Cuſtom, as the Cuſtom, that it 
a Copy-holder will fell his Copy-hold Eſtate , that he which is 
next of blood to him ſhall have the refuſal, and if none of his blood, 
then he which Inhabits in the neareſt part of the part of the ground 
ſhall have it before a ſtranger, giving for that as much as a firan- 
ger would, and the Lord ſhall have him for his Tenant , whether 
he willorno; for it ſhall be intended , that ſo it was agreed at the 
farſt, and it is reaſonable, and if it Rad not been ruled and ad- 
judged before, yet he conceived it might now be a Rule and ad- 
judged , infomuch that it is ſo reaſonable and good: And for the e- 
cond Cuſtom, that is for the Cuftom of cutting of Trees, by ſuch 
Copy holder which hath ſuch priviledge, he: conceived alſo that it 
was good : But he agreed that a Bare Tenant- for life cannot be 
warranted by Cuſtom to do ſuch an A, as it was here adjudged be- 
tween Powel and Pegcock : But here he had a greater Eſtate than 
for life , for he hath power to make another Eſtate for lite , and 
ſhall have as good priviledge as Tenant after pollability, &c. which 


is in reſpeQ of Inheritance which once was in-him, and he may _ 
or 
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for the polhbility which he hath to give to another Eſtate, as it is 

in 2 Ed. 4. that a Leaſe for a hundred years is Mortmain, 
in reſpet of the continuance of it, fo here, for the Eſtate may 
continue by ſuch power of nomination for many lives in perpc- 
tuity , and that as when at the Common Law they have in re- 
putation and opinion of Law a greater Eſtate, may cut and (ell Trees, 
ſo here infomuch that the Eſtate comes ſo near to Inheritance, he 
conceived that he might cut the Trees by the Cuſtom, and that the 
Cuſtom is good 3 and fo he concluded , that _— ement (ſhould 
be given, that the Plaintiff ſhould be barred inr net of Cuſtoms. 
And then to the third, that is, when a_man Lets Land, and by the 
fame Deed, grants the Trees to be cut at the will and pleaſure of 
the Grantee, there the Leſſee hath diſtin& Intereſt: But if the Leſ- 
ſor by one felt ſame Clauſe had Demiſed the Land and the Trees , 
there the intendment is : But notwithſtanding that there are ſeve- 
ral Clauſes, and that he hath diſtin& Intereſts, yet he conceiveth 
that the -Trees remain parcel of the Inheritance and Free-hold till 
they are cut, and are ſevered only in Intereſt, that is, that may be 
felled and divided by the Ax, for Tithes ſhall not be paid for 
them, if they cxcced the growth of twenty years, nor it ſhall not 
be Felony for to cut thoſe and burn them; and it is not like to an 
Advowſon , for that may be ſevered , and for that he conceived 
that if the Cuſtom had not warranted the Cutting and Selling , 
that the Copy-holder had forfeited his Eſtate, and that the Lord 
might very well have taken advantage of it: And 29 Aſif. 29. a 
man ſells Trees to be cut at Michaelmas enſuing, ang before Mi- 
chaelmas Hawks breed in them , the Seller ſhall have them , by 
which it appears that the property is not altered : So that though 
they are not parcel of the Mannor , yet they are parcel of the 
Free-hold, inſomuch that they are not ſevered in Fatio: And he 
agreed that Leſſee for years of a Mannor ſhall take advantage of 
Forfeiture, and need not any preſentment by the Homage, and Lit- 
#eton, fol.,15, ſaith, that the Lord may enter as in a thing Forfeited 
unto him 3 and fo for attainder of Felony : And if a Copy-holder 
makes a Leaſe for years, by which he forfeits his Copy-hold E- 
ſtate : And after the Lord grants the-Mannor for years, the Leſſee 
of the Mannor ſhall take advantage of this Forfeiture made before 
he had any Eſtate inthe Mannor without any preſentment by the Ho- 
mage : But here in this Caſe the Cuſtom warrants the cutting of 
the Trees by the Copy-holder , and for that he concluded all the 
matter as above, that the Plaintiff ſhould take nothing by his 
Writ, 
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Coke chick Juſtice agreed, and he (aid that Forteſcue and Lit- Coke. 


#leton 
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zleton , and kll others agreed ,? _ the Law conliſts'of theee 
\Parts, i «4 | &- 344 89.1 % 6 . 

Firſt, Common Law. 

Secondly, Statute Law, which corrects, abridges, and explains the 
Common Law : The third Cuſtom which takes away the Common 
Law : But the Common Law Corrects, Allows, and Diſallows, both 
Statute Law, and Cuſtom , for it there be repugnancy in : Statute ; 
or unreaſonablenels in Cuſtom, the Commion Law. 'Diſallows ang 
xcjes it, as it appears by Door Bonbam's Calc, and 8 Coke 27, 
H.6. Annuity : And he conceived that there arc five differences be. 
tween Preſcription and a Cuſtom :' And alſo thoſe as pertinent to 
this Cauſe, : 

Firſt, in the beginning, Pugnant ex Diametro, for nothing way be 
good by Preſcription, but that which may have beginning by Grant, 
and alfo Prefcription is incident to the Perſon, and Cuſtom to 
ſome place, and holds place in many Cafes , which cannot be by 
Grant : As in 11 H. 4.. Lands may be deviſed by Cuſtom , and {6 
diſcent to all the Sons, as in Gravelkind, and to the youngeſt Son 
in Barrowgh Engliſh, and others like , which cannot have their be 
ginning by Grant, but Preſcription and Cuſtom are Brothers, and 
—_ to have the ſame Age; and Reaſon ought to be the Father, 
and Congruence the Mother, and uſe the Nuzſe, and time out of 
memory to fortifie them both, 

Secondly, they vary in quality, for Preſcription is for one man 
only, and Cuftom is for many, if. all but one be not dead. 

Thirdly, they vary in extent and latitude, for Preſcription extends 
to Fee-ſample only, but Cuſtom extends to all Intereſts and fi> 
ſtates whatſoever , as appears by pleading , for Tenant in Taib, 
for life or years cannot preſcribe in what Eftate , nor againſt the 
Lord in his Demeſns, but they ought to alledge the Cuſtom , 
and againſt a firanger they. ought to preſcribe in the name of the 


Lord, and for that Preſcription b. Copy-holder of Inheritance may - 


ſell the Trees, is not good, but ſuch Cuſtom is good , and 5'E4, 
3- 24+ And the old Reports 196, One Tenarit being a Free-hokder 
preſcribes to have Windfals, and all Frees which are withered in 
the Top, and if the Lord. nmakes them in Cole, to have ſo muchin 
money ; And ſo if they ſell, and this for Sale, and this was not good, 
inſfomuch that'it is al}jcdged-im the perſon as /prefſcription, but ifit 
had: been alledged as Cuſtom, -and to be burnt in his houſe, then 
it ſhall be good as appendent3 and 14 Ed. 3, Barr 227. Wilby faith 
to be adjudged that preſcription to have Turbary to be burnt in his 
houſe is good, but not to ſell: And 11 H. 6. 17. accordingly, by 
which it appears that this may be very well by Cuſtom, and cannot 


Thirdly, 
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Thirdly, he conceived that where a man may create an Eſtate with- 
out nomination, there he:may create that by nomination : And alſo 
that which may. be done by the Common Law, may be done by 
Cuſtom, and that an Eſtate may be created by ſuch nuvmination , 
it appears by the Caſe , where a Remainder is limited to him, 
which the firſt Tenant for life ſhall nominate, and it is very good 3 
and to prove that the Cuſtom is good,. he remembred the Cuſtom 
of Millem in Norfolk, where he was born; - that is , that if any 
Copy -holder will fell his Land, and agree of the price, that at the 
next Court when a ſurrender is to be made, the next of his blood, 
and if he will not any other of his blood may have the Land, and (a 
every” one ſhall be preferred according to the nearneſs of his blood, 
and with this alſo agreed the Levitical Law, as it appears, Leviticus, 
25. chap. verſ.-15, which appoints this to be at the year of Jubilee, 
and the Common Law within one year after the Alienation , and 
. -upon this he infers, that if Cuſtom may appoint Heir in the life 
of the party, then @ Forticre, he may appoint Succeſſor after his 
death; and he conceived that at the beginning , the Copy-holders 
might have had abſolute Fee-fimple of the Lord , and they rather 
made choice to have ſuch Eftate, infomuch that they did not know, 
if their children would be towardly or not, and for that content 
themſelves with the nomination of a Succeſſor only 5 and fo is the 
Cuſtom at Hamm alſo in Middleſex, if any Copy-holder will (ell, the 
next Cleivener, which is he that dwelleth next unto him, ſhall have 
the refuſal, giving ſo much as another will, and he which Inhabits 
'on the Eaſt part firſt, and the South and the Weſtj, and laſt the North 
{hall be preferred, is the only way in his courſe , and there the 
Succeſſor is nominated by the —_— and by the quarters of the 
Earth, and ſo is the Cuſtom in Gloceſter : And it any Husband hath 
an Eſtate for twelve years, his Wite ſhall have it for twelve years 
allo, and ſo ad Irxfixitum: and this makes nomination, and (o of 
Free-holdz and fo if jt be good without nomination, it ſhall be 
good by nomination : And it the Eſtate determine by the Death of 
the Tenant, without nomination when the Lord revives the Copy» 
hold Eſtatcsz the priviledge alſo ſhall be revive&: But he con» 
ceived that the Tenant cannot nominate part to one and part to a- 
nother, nor that divided in fractions: And he faith that this point 
hath been adjudged in the King's Bench by four Judges _ 
Popham 5, Jacobi between Ball and Crabb: And ſo he concluded this 
point; and to the ſecond Cuſtom he ſaid, he would ſpeak to that 
Tranſtive, but not Definitive, and that it hath been adjudged 45 
Eliz. hetween Powel"and Peacock, that . bare Copy-holder for lite , 

could ng preſcribe to cut and (ell the. Trees , otherwiſe of Tenant 


In Fee-Cawple, for he hath them cheriſhed and foſtered ; And it - 
| again 
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againſt common Reaſon, incongruent and againſt the common Law 
that a-Copy- holder for life may cut and ſell the Trees, and cuſtom 
ought to have reaſon and congruence z for 10-Ed, 3. 5. Leet can: 
not be belonging to a Church, inſomuch that it is Incongruent : an 
ſo in Write's Caſe, 2 Coke, Tithes cannot be appurterant to a Man. 
nor, inſomuch that it is incongruent; and a ſpiritual thing ſhall not 
be pertinent to a temporal, and ſo 8-Converſo : And fo in the 5 Aſiſcs, 
and Hill and Grange's Caſe; Com, Turbary cannot be appurtenant tg 
Land, inſomuch that it is incongruent 3 but it ought to be toa houſe; 
So in time of Ed; 2. Tenant of the Mannor preſcribes to have frec Bull 
and Bare, and it is not good for the reafon aforeſaid, otherwile it is of 
the Lord of a Mannor: and 9 H.5. 45. cultom in Leet to pteſent 
Common, and-adjudged that it is not good, infomuch that it wants 
congruity, for it is not proper to the Court, and upon this he conclud. 
ed that bare Tenant for life carmot preſcribe to cut Trees, for it is not 
congruent that ſuch an Eſtate (hall have ſuch a priviledge 3 and this 
for three Reaſons. 

Firſt , infomuch that Trecs. growing are parcel of the Tnheri- 
tancc,. 

Secondly, in reſpect of the petdurableneſs of them, for it ſhall be 
intended that they will endure tor ever,and ſo will not his Eſtate, for 
this is as a ſhadow as .Fob ſaid, and *tis abſurd that ſhadow ſhould cut 
down the Trees: Andalſo it is for necellity of Habitation, and Plow, 
and Husbandry :- And itis forthe Common Wealth, that Copy-holder 
of Inheritance might cut them by ſuch cuſtom, for otherwiſe he would 
not be encouraged, to plant and preſerve them: And notwithRanding 
that in this Caſe the cuſtom be genera]; that the Copy-hotder may. cut 
down all, yet that ſhall-have a reaſonable conſtruction 3 and-that this 
notwithſtanding he leave ſufficient for Houſe-boot 3 as if a man 
Grants Commen without number, yet the Grantor ſhall not be e&x- 
cluded, but ſhall have his Common there, for exceſs ſhall not be al- 
lowed.. | 

As if a- man which diftrains another for Rent, he ſhall not take ex» 
ceffive dittreſs ; the Leſſee for life exceſſive Tallage of Villains, nor 
upon excellive Fines of Copy: holders, and fo it was adjudged in 
Heyden, and Sir Jobn Lenthorp's Calc, that the Lord. ſhall nor take 
all, but leave ſuficient» for reparations 3 and (o it was the opinion of 
Wray chief Juftice inthe 33 of- Eliz. in evidence to a Jury , but 
kere he is in nature of Fenant in Fee-fimple, and it ſhall be intended 


that he hath cheriſhed: the Timber, and- every Copy-holder's Eſtate 


granted is a new Grant, and hath an affinity with Tenant in Fee- 
bmple,” and he agreed that if Leſſee for lite , the Remainder for years, 
Remainder for lite be, and the firſt Leſſee for ite makes a priciture, 
he in Remainder for years (hall take: advantage of. that , and _ 
hath 


a+ — kj = 2A tau ——, —-- = -« nt 4_2_@_ o25 


Part IT. Rowles again Maſon. 


hath been adjudged; that the Lord .of the Mannor ſhould take advan- 
tage of forfeiture: made by the Copy-holder , without preſentment 
made. by the Homage; And in one Bacou and Flotim's Caſe; and fo 


Leſſee for years of a Mannor ſhall take advantage' of Forftiture, not-" 


withſtanding the Imbicillity of bis Eſtate ; but the principal matter 
upon which he xelyed was, that the Trees were ſevered from the Free- 
bold; and if the Lefſee dic, his Executors ſhall have them, infomuch 
that they are Chattels ; and this: 

Firſt, in reſpe& of the Words of. the Leaſe, thatis, Demiſe, and to 
Farm let the Mannor, but bargain, fell , give and grant the Timber 
Trees to be felled and carried away at his Will : As if a man makes a 
Leaſe for years, except the Wood, and after grants the Trees, the 
Leaſe determines, the Leffor (hall 'not: have the Trees-again, 

Secondly, they are in two divided Sentences, and alſo in reſpe&t 
of divided Properties , for the Execator of the Leſſee ſhall bave them, 
and Quando duo Frra , concurrunt in una perſona, equum eft ac ſi 
eſſent in diverſis, alſo paſt at ſeveral times, for the Trees paſs by 
the delivery of the Decd, and the Land doth not paſs till Livery and 
Scifin be made. Alſo the intent of the parties is not that they ſhall 
paſs together 3 for it the intent were otherwiſe the Law would not 
dive them, as it was adjudged , Hilery'15'Eliz. in' the Lord 
Cromwel's Caſe , where Tenant in Tail was of a Mannor, with 'the 
Reverſion to bis right Heirs , and he by his Deed gives and grants the 


Mannor, and the Reverſionof that , and includes Letter of Attor-" 


ney. within the Deed to make Livery, but Livery was not made, and 
yet the Revertion doth not paſs, for his intent appears that it 
ſhould paſs by Livery and Seiftin, and not by Grant; Andalſo in 
Andrew's Caſe, the Advowſon appendent to a 'Mannor ſhall not paſs 
without inrollment of Bargain and Sale, yet there were words there , 
that that might paſs by Grant; for this was againſt their intent , 
otherwiſe if a man makes a Leaſc torlife'or years of a'Mannor, and 
Grants the Inheritance of the Advowſon by the fame'Deed, and fo 
of the Caſe of 23 Eliz, Dyer 374. Leſſor deviſeth, Grants, and to 
Farm lets the Mannor and the Trees, and they paſs joyntly , and 
the Reaſon is, infomuch that it is but a Joynt-ſentence, and not ſeve» 
ral as it is here; alſo he intended, that the life of the Leſſee for life 
is not averred , arid for that he ſhall be' intended: to be dead, and 
for that it is a ſeveral grant of the Trees of the Free-hold, for the 
Intereſt of them is ſettled in his Executors z for if he had made Sale 
of 'them before that the Copy-holder had''cut- them down , then 
that had not been forfeiture ; See '5 H.q. + © 15 Ed. 4. 14 Elis. 
Dyer And then the Caſe is this, Tenant for another's 
lite of a Mannor, makes a Leaſe tor years ef' the Free-hold, of which 
* Eſtranger hath a Copy-hold Eſtate 'for life in-Efe., Leſſee dies , 
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and he concdived [that the Copyotoalder-(hall not bean occupant, for 
it ought.to be/Vizave Poſſafio, and this was/the Reaſon of the Judge. 
met in Adem's:Calt ir 18 £lz. where aman makes a long Leaſe tor 
years, and attcrintending to avoid this Leaſe, makes a Leafe to ano. 
ther old man for another's life , to the intent that the Leſſee foe 
years ſhould be an occupant, when the old Leffee.dicd, and ſodrown, 
£d his Term, and aftes' the Leffee dicd, and reſolved that the Leſſee for 
years ſhall not be an occupant, infomuch that there was not Vaews 
Poſſeſio, and tox this it ſeerns to him, that if Leſſee for another's lite, 
makes:a Leaſe foryears and dics,that the Leſſee tor years fhall not be an 
Occupant, notwithſtanding that he made ſpecial clain, and that for 
the reaſon aforeſaid ; but heagreed that a Leſlce for anothers life makes 
a Leaſe at will and dies 3 there the Leſſec at Will ſhall be an Occupant, 
inſomuch that his Eftateis determined, and yet there is not Vacus Pyſ 
ſeſſio,according to 38 H.6.27. But he did not fay there.(hould be an Oc, 
cupant- in theſe Caſes, but cited Braton, fol. $.that it the Sea leave an 
2#e4 non ce= Tſland in the midſt of that, the King ſhall have it, and not Occapaui 
coneedigy, conceditwr; and ſo he concluded that the Plaintiff (hall be barred, aud 
that Judgement ſhall be entred for the Defendent, which was done ac- 
cordingly, and it was afterwards agreed, upon motion in this Caſe, 
whetheriit would:not make difference, if the Trees were cut by the 
Copy-holder before that be hath made his nomination or not, not- 
withſtanding it was objected, that when he hath made his nominatþ 
"on, then he was only bare Tenant for lifegand the Priviledge execus 
ted 3. and the in Remainder wasalſo Tenant for lite only, for he cac 
not nominate till he comes to be Fenant in poſſeſhion, but this not 
withſtanding, infomuch that they had power to make nomination, 
chat is the firſt Fenant again, if theſecond died in his lite time, and 
the ſecond, if the firſt died in his life time, and fo the Priviledge cons 
tinues, all-the Juſtices continued of their opinions, and according to 
that Judgement was entred for the Defendent, and that the Plaintiff 
thould be barred, and ſhould take nothing by his Writ. 


Trinity 8 Jacobi 1630. #x the King's Bench. 


The Lord Rich againſt Franke. 


momeet ng To Lord;Rijob-bropght an Action of Debt againſt Franke Adinis 
—— niſtrator.of one Franke, and this was for a Rent reſerved upon: 
in op D:bet 4, [Leaſe for, years, made to the Inteſtate ,, and the Action was 
Man brought ,in,:the Nehet- and, Detines, for Rent due in the time of the 
Agminiltzatpr , and. VexdictIfox.the Plaintiff, and after woe » 

_ TI61: 
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Part II. The Lord Rich againſt Franke. 


arreſt of Judgement by the counſel of the: Defendent , 'that this 
ARior ought to be brought in the Deviner'only, and not in the De- 
het and Detinet ; and Chibborn of Lixcolu's Inne conceived that the 


20J 


AQion was well brought in the Debet and Detinet z and to that he Chibbors. 


faid that Hargrave's Caſe, 5 Coke, is ſo reported to be adjudged, but 
he faith that he hath heard the counſel of the other part inliſted 

n that, that this Judgement was reverſed , and for that he 
would under favour of the Court ſpeak to that, And he con- 
ceived that the Action fo brought, is well brought; for three Rea- 
ſons. 

The firſt (hall be drawn from the nature of the Duty, and to that 
the Caſe refts upon this doubt , that is , if the Adminiſtrator is 
now charged for this Rent,as upon his own Daty, or as Adminiſtra- 
tory' and it ſeems to him not as Adminiſtrator, but as upon his own 
Duty 3 for he ſaith, that its not Debt nor Daty till the-day- of pay- 
ment, as Lit#leton takes the diverſity in his Chapter of Releaſe, be- 
tween Debt upon an Obligation and a Rent, and the day not being 
incurred in time of the Inteſtate , this cannot be his Duty, there- 
fore that ought to be Duty+in the+ Adminiſtrator; and: to the Caſes 
of 19 H.$. 8. where the Executor of a Leſſee'for twenty - years ; 
which had made __ for ter! years rendering Rent, brought Action 
of Debt againſt th&Leflee for ten years, for Rent incurred at the time 


of the Executor, and this is in the Detinet only: and the Cafe of 20 H, Deticet 
6. 4. where an Executor brings an Aion of Debt upon Arrerages of **?: 


Account of an Aſhgament ot Auditors by themſelves in the 'Detinet 
only, and he faid that in theſe A&ions, the Executors were Plain» 
tiffs, and in all Actions brought by Executors where they are Plain- 
tifts, and the thing recovered ſhall be Aﬀets, the Aion ſhall be 
brought in the Detinet, but in our Caſe they are Defendents, and 
fo the diverſity, and to the ObjeQtion, that may be made to this 


Contract out of which this duty grows and-arifes, it was made by 


the Inteſtate, and not by the Adminiſtrator himfelf;' and (o this is'z 
Duty upon the firſt Privity of the Contra& x he anſwered that there 
is great difference, when a thing comes due by the Contra cf the 
Teftator alone, and ought to be paid in his time , in which.the 
Executors are to be charged meerly as Executors, there the Writ 
ſhall be in the Deranet, but when the thing grows due in*part upon 
the Contract of the Inteſtate, and part by the Occupation of the Ad- 
miniſtrator, as in ohr caſe, there it'fhall bt bronght inthe-Debet and 
Detinet,and hecited x Caſe which was adjudged 26 ELin the' Common 
Bench between Scrogrand the Lady Greſhane, where it was reſolved that 
the Lady Greſham, was made chargeable to the Debts 6f her Husband 
by Act of Parliament; and Aﬀiorr of Debt*brought againſt herjm the 
' DiberandDetimer,-and' debated ifthis were well brought; and after 
| Dd 2 Argument 


Heir charped 
in Debet and 
Detinet, 
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Argument, adjudged that; iti was well brought in the Debet and De. 
tinet, for though (he was not” chargeable for the Debts of her Hu. 
band, upon his own. ContraQ; yet where an Act of Parliament hath, 
made her chargeable, and a Debtor, and for that reaſon the Aion 
ſhall be brought againſt her in the Pebet and Detinet, and to the prin. 
pal caſe he cited the Caſe of 11 H. 6.7, where it is laid by Babington 
and Newton, that it a man be Lefce tor years, and is in arrears for his 
Rent. and makes his Excecutors and dics, and the Exccuters Entur inty 
the Land and occupy, in.this Caſe for the Arrcrages due iu time. of 
the Teltator, Aion ſhall be brought againli them in the Detinet 

but tor Rent due-in their own Occupation, the Action ſhall be brought 

in the Debet and/Detiper, for that it riſes upon their own Occupation, 

and with this-agrees, 20 H. 6.4. And he (aid that he would demand 
tis Caſe of the -Counſel of the other part , that is, a man hath 
Leaſe tor years as Adminiſtrator , ' and Rent incurrs in' his time, 

and he makes his Executors and. dies, and Adminiſtration of. the 
Goods of the Inteſtate is ; committed over - to- another, againlt 
whom ſhall the;Acion be. brought for the Rent, that.is, againli the 
Executors of the firſt; Adminiſtrator, or againſt the ſecond Adminj- 

lirator;, ;- and-t {cems'clearly to him, againſt the Exccutors of the 
hr Adminiſixatory for their Teſtator had taken the profits, which, 
Cale proves that they (ball not be charged meerly as Executors ox 
Adminiſtrators, but. as takers of. the prohts, &c. And Occupiers of 
the. Land. 

Andithis was bis'ſccond Reaſon of the Nature of Profits, infomuch - 
that; they were raiſed by the perſonal labour of the Exccutor or Ad- 
minifhra{vr,, and axc 4h6ir Goods, as he ſaid, and they have them not: 
meerly as Executors or Adminiſtrators , and for that the Action is 
well brought as it is3 and he faid,, that the Heir for Debt of the 
Father:ſhall he charged in the Debet and Detinet, and yet this was 
the Contragg of his, kather, but.he is charged in reſpet that he hath 
the Layd,: ang the Occupation: and Protit of 'that, fo here infomuch 
that the E xecutars.have the profit of, the Term, by. the ſame reaſon 
they ſhal} he charged jn the Debet and Detinet, 'and he reſembled the 
calc to;a calc,put, in Fztz. Nat. Brev, in his Writ of Debt, where a wo- 
man (ole hath a Leaſe for.ycars, and. takes a Husband, and the Rent 
4NGUrrs,. ang; the wife, dies, the Husband ſhall be charged i in the De- 


. __ Nevipephog ahi Rept, and the Reaſon is, becauſe he hath tas 
35 


ken the grotu (aSTE the; Adminiſtrator hath taken the- profits; 
and is- pQt- anſwerab ler for. the profits, unleſs they. amount to more 
than tha Rept is: And hy plans reaſon the;Action is well brought 
dank him ag 2 


Reafon,, Was ; for the ;Inconyeniency 3 and to 


2 Hong 
_ piano Aftipn be brqught, in. the .Debet. and, Define, 


ITO. 


wg there 
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there is no inconvenience 3 butif it ſhould be brought in the Detine? 
only, then ſhould the Adminiſtrator be charged, but of the Goods of 
the dead, where .if he be not charged of his own proper Goods, per- 
adventure he (hall not be fo caretul tg pay his Reat > bat would ttop 
the L.eſſor in his Action, which (houfd he trouble and vexation, 2nd 
fo by this Reaſon allo He concluded the Ation well brought in the 
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Pehet and Detinet. Arid this was gain- ſaid by Towſe, Geoge Crooke, Toxſ ,Crooks 


and Hzvris of the other part, and it ſeems to them that it ſhould be 
in the Detinet only, infomuch that the cauſe of this Aﬀion grows 
of the Contract of the Teſtator , and the Term is Aﬀets in their 
hands, and the Adminittrator hath the Term as Adminiſtrator, and 
by "the ſame reaſon. the Occupation (hall be as Adminiſtration : and 
by conſequence he thall be charged as Adminiſtrator, and not other- 
wiſe, and then the Action ſhall be brought againſt him in the Deti- 
vet only, and that he (hall be charged as Adminiſtrator they cited 
the Book of 14 H. 4. 28, where it is ſaid, if a man hath a-Leaſe for 
years, and* makes his Exgcutors, and the Rent incurrs in their time , 
and Attion of Debt is brought againt(t them, and they make default, 
he which firſt ſhall come by dittreſ(s ſhall anſwer according to the Sta- 
tute of g E4, 3. chapter 5. which Book proves dire&ly as they fay , 
that they are charged as Executors, and not otherwiſe, and then 
i follows that the Action ſhould be in the Detinet, ſo it ſeems to 
them that in all Actions, where they are named Executors or Admi- 
niſtrators, that the Action ſhall be brought againſt: them in the Detines 
only 3 but in this Action they ought to be named: Executors or Ad- 
miniſtrators, for he doth declare of a Leaſe made to the Inteſtate, 
and: for that it ſeems it ſhall be brought in the Detinet, and this 
was the reaſon of Telverton Juſtice, which was of their opinion on- 
ly againſt the other Juſtices, and to that: which was faid that an A+ 
&ion (hall be brought againlt the Heir in the Debet and Detinet, for 
the Debt of his Anceſtor they an(wered, that this is now become the 
proper Debt of the Heir, but it is not fo in the caſe of an Executor 
or Adminiſtrator, 

And it ſeems .to Towſe , that if an Adminiſtrator” hath a+ Leaſe 
for rwenty 'ycars, and makes a Leaſe for-ten years: renderin{ Rent, 
and brings an Action for this Rent, that the Action ſhall be bronghe 
in the Detinet only, for that this is a new Contra made bythe Ad» 
miniſtrator., and he hath gained new Reverſion,, becauſe it was 
derived .out of the Leaſe for twenty years-, and (© this ſhall be of 
the ſame nature, and the Rent (hall be Aﬀetrs-in his hands , and in 
proot of this he cited the Book in 17 Ed. 3.66, where an. Exe- 
cutor {old the Goods of the Teltator, and the Vendee made an Ob- 
ligation to them for the money , and. the Executors brought an 
Action of :Debt upon. the Obligation, and this was brought in the 


Detinet: 


and Harris, 
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Detinet only : And the exception was taken, becauſe it was Du. 
ty of their own Contra, and for that the Writ ſhould be in the 
Debet and Detinet, and yet the Writ awarded good, becauſe it comes 
in Licu of Goods, which they had as Executors, and hall be AC. 
ſets in their hands as the Goods (hould have been, and for that it 
is well brought in the Detinet only : And they ſaid that in the prin. 
cipal Caſc it ſhall be miſchievous it the Action (hall be brought in 
the Debet and Detinet, for it may be the Rent reſerved, is of more 
worth than the profits of the Land will amount unto , and that the 
Exccutor or Adminiſtrator have no other Aﬀets, now (hall 
the Executor or Adminiſtrator be charged with his own proper 
Goods, which ſhall be miſchievousz and the Caſe of 10 H. 7.5, 
and 6, that isdire& in the point was often times cited, and all theſe 
three perſons which were of counſel with the Defendent, informed 
the Court that they were of Counſel with Hargrave when the 
Judgement given in the King's Bench was reverſed for Error in this 
very point, and for this cauſe , becauſe the Action was brought 
in the Debet and Detinet, where it ſhould be in the Detinet only : 
And ſo they prayed that the Judgement ſhould be hindered : - But 
by the whole Court except Telverton, and ſo it was adjudged , 
that the Action was wcll brought as it is, and eſpecially for the 
Reaſons given in Hargrave's Caſe, 5 Coke 31. And to that which hath 
been ſaid by Telverton Juſtice, that in all Caſes where Executors 
are charged by the name of Executors or Adminiſtrators , that 
there the Action (hall be againſt them in the Detinet only : Flem- 
ming chict Juſtice anſwered, that true it is in all perſonal things , 
where theyjare named as Executors, Action ball be in the Detine: : 
But as it is an Aion of Debt for Rent reſerved upon a Chattel 
real, and an Executor is as an Aſſignee in Law, and fo charged as 
privy in Eſtate, and not meerly as Executor , and it he have 
no more Aﬀets than the Rent, which he is to pay, he may plead 
nothing in his hands againſt all the World; and to that , that 
hath been faid , that the Executor ſhall be charged of his own 
Goods , It the profits be.not more than the Rent, or the Rent more 
than the profit, to this he ſaid that in this Caſe where the Execu- 
tor hath the Term , and hath not any other Aſſets, that they may 
wave this Term : And in Action of Debt brought again(t him 
tor the Rent may plead to the occupation, and that recover : The 
Reaſon of the diverſity between this Caſe and the Caſe of 28 H.8. 
Dyer 14. is plain, for in an Action of Debt againſt the Termor hims» 
ſelf; Non habxit nee occupavit, is no Plea, for there was a Contract 
between them, and for this privity of Contract is the Leſſee charged, 
though he did not occupy : But in the Caſe of an Executor the 
privity of the Contract is gone, and ſo may be a difference : —_ ic 
ccms 
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ſeems if he have-Aﬀets ſufficient to pay the Rent, he cannot wave it : 
And to the Caſe 14 H. 4. 28. that hath been cited, that doth ſpeak 
nothing, how the AGion ſhould be brought : Ard the Juſtices have 
ſeen the Record of Hargrave*s Caſe, and the Reverſal of that: And 


they (aid that the ſame error which was in Hargrave's Caſe, is in this 


Caſe, and for that bring your Writ of Error in the Exchequer Cam- 
ber if you will, for we ſo adjudge : And then it was moved that the 
Lord Rich was Tenant in Tail, of part of the Reverhon, and Te- 
nant in Fee-fimple of the other part,. and fo it ſeems that he ought to 
have two Actions, becauſe he hath as two Reverſions: But it was 
rcſolved by all the Court, that if a man have a Reverſion of part in 
Fee-ſimple, and of the other part in Tail, and makes a Leaſe for years 
rendering a Rentyhe (hall have but one Action, both being in the hands 
of one: But otherwiſe it had bcen it the Revel:on had been in (eve- 
ral hands they ſhould not joyn in Debt, and for that Fenner put this 
Caſe : two Coparceners are of a Reverlion, and they make partition z 
now the Rent is apportioned, and they ſhall ſever in Debt: Bat if one 
dies without Ifſue,and the part deſcends to the other Parcener, now he 
ſhall have but one Action of Debt again and ſo it is it a man makes 
a Leaſe of two Acres rendering Rent, and after grants the Reverlion of 
one Acre to 7. $. and of the other Acre to F. N., now they ſhall ſe- 
ver in Debt for this Rent ; but if 7. S. and . N. grant their Reverſi- 
ons again to the hir(t Leſſor, he ſhall have but one Aion of Debt,and 
ſo the exception diſallowed by all the Court, and the Judgement gi- 
ven for the Plaintiff, according to the Verdic. 


Yates and Rolles 
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He Caſe was this : F. $. covenants by Indenture with 7.N. F.D. j,ynmeore. 
and A, B. to enter Bond to pay ten pound to F. N, and F. N, nant ſhall 


dies, and his Adminiſtrator brings a Writ of Covenant, and the 
queſtion was, infomuch that this ten pound was to be paid to F. N, 
it bis Adminiſtrator ſhall have Action of Covenant, or it the Aci- 
on (hall ſurvive to the other two z and-it was moved by Stephers,that 
the Action ſhall be well brought by the Adminiſtrator, for this 
(hall be taken as a feveral Covenant ; and this now is in nature of a 
Debt, and enures; only to him which ſhall have it, alſo the pay- 
ment of the money, which is the cffe& of the Covenant ſhall be to 
him only , Ergo the Damages for the not performing of it (hall go 
to him alſo, and by conſequence to his Adminiſtrator :. But it was 


adjudged infomuch that this was a Joynt-Covenant, that this ſhall 


ſurvive to the others, and not well brought by the Adminilizator ; 
So alſo reſolved that infomuch that the words.are, that he would 


enter Bond, and doth not ſay to whom, that this» (ball be intcnded. 


0 


ſurvive. 


charges» 


Errour. 


Flegirt. 


Copy-holder 
ſhall hold 
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to' the Covenantees, and though that the Solvendo is but to one of 
them, yet that is very good, as an Obligation made to three Solvendum 
co one of them is good, by Fenxer and by Wiliams,Obligation to two, 
Folvendum ten pound to one, and ten pound to another, both ought 
to joyn in Debt upon this Obligation, and Judgement for the De- 
fendent, 


S4mmer and Force, 


He Caſe was this : The Lord of a Copy-hold Mannor , where 
Copy-holders are for lite, grants Rent-charge out of all the Man. 
nor; one Copy-hold Eſcheats, the Lord grants that again by Copy; 
the queſtion was, If the Grantee (hall hold it charged or not ; and by 
the whole Court but Fenner, he (hall not hold it charged, becauſe he 
comes in above the Grant; that is, by the Cuftom z the ſame Law of 
Statutes, Recognizances, or Dowers but the 10 of El:z, Dyer 279, 
by the whole Court, that he ſhall Hold it charged 3 but this hath 
been denyed for Law in a Caſe in the Common Bench , between 
Swaine and Becket, which ſee Trinity 5 Jacobi : But to Coke Jultice it 
{cemed , that if a Copy-helder be of twenty Acres, and the Lord 
grants Rent out of thoſe twenty Acres, in the Tenure and Occupa- 
tion of the ſaid Copy-holder(and names him)There it this Copy-hold 
Eſcheat, and be granted again, the Copy-holder ſhall hold it charged, 
tor this is now charged by expreſs words, 


3 
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Goodyer and Ince. 


(3 9o4yer was Plaintiff in a Writ of Errour againſt Ince, and the 

Caſe was this ; Ince brought an Action of Debt upon an Ob- 
ligation in the Common Bench againſt Goodyer, and had Judgement 
to recover, and by his Exccution prayed an Elegit to the Sheriff of 
London, and another to the Sheriff of Laxcaſter, and his' requeſt was 
granted, and entred upon the Roll, after which went out an Elegit 
to the Sheriff of Laxcaſter upon a Teſtatum, ſuppoſing that an Ele- 


git iſſued out to the Sheriff of London, which returned Null bona , 


and Dxod Teftatum fit , &c. that the Defendent hath ec. in your 
County, &c. upon which Elegit upon this Teſtatum , the Sheriff of 
Lancaſter extended a Term of the Detendent's in a groſs ſum of a 
hundred pounds, and delivered this to the party himſelf, which 
ſold that to another 3 and now the Detendent brought a Writ of 
Errour, and afigned for Errour, that this Elegit iſſued upon a Teſts- 


tum, 
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mw, where no Writ of Elegit was directed to the Sheriff of London , 
ando this Writ iſſued upon a falſe ſuppoſal, and upon that two points 7 
were moved in the Caſe : w 


Firſt, as this Caſe is, if this were Error in the Execution or not,. ues. 


Secondly , admit that it were Error, it the Plaintiff (hall be re+ 
ſtored to the Term again, or it to the value in Money ; and it was 
moved by Davenport of Grayes Ine , that this was no Error; and 
to that he took this difference, that true'it is, when a man brings 
an Action of Debt in Londex, and hath Judgement, that without rc- 
quelt of the Plaintiff he is to have his El/eg't to the Sheriffs of London, 
where originally the Action was hrought; and in fuch Cale he can» 
not have Elegit to the Sherift of anyther County , without ſurmiſe 
made upon the return of. the firſt Etegit, and: the furmife ought to 
be true , or otherwiſe it is Error 3 but where upon the requeſt the 
Elepit is granted to both Counties at the firſt. and ſo centred upon 
the Roll : It ſeems tohim that inſomuch that he may have both to- 
gether, that if the ſurmiſe be falſe , that this is but a fault of the 
Clerk, which ſhall be amended, and ſhall be no Error and to that 
he cited the Caſe of 44 Edw. 3. 10, where an Elegis iſſued upon a 
Recognizance of a hundred Marks , and the Writ of Extent was a 
hundred pounds, and the Sheriff extended accordingly.of the Land 
of the Defendent, and he came and ſhewed this to the Court , 
and prayed that the Writ ſhould abate, and a new Writ to the 
Sheriff, that he might have rcſtitution. of his- Term, and Thorp 
ſaid this is but a miſprifion of the Clerk, and the Roll is good., 
and he ſhall have the Land; but till the hundred Marks are Jevied, 
and aftcy this you ſhall have reſtitution of the Land, which Calc 
proves as he conceives, that it the Roll warrant a Writ in one man» 
ner, and the Clerk makes it in another manner , that this ſhall not 
be Error and ſo in this Caſe the Roll warrants an Elegit originally 
to the. Sheriff of Lancaſter, and though that this is made upon a Teſta 
tum; this ſhall not be Errour, becauſe warranted by. the Roll: And 
to the ſecond point he would not ſpeak, for if that were no Errour, 
the ſecond point doth not come in queſtion, 


Hillary 7 Jacobi 1609. in the King's Bench, 
Marſam agai»ſi-Hunter.. 


P: Treſpaſs the Caſe was this :. Copy-holder of- a Mannor, with Confirmat-- 
in which Mannor, the Cuſtom was that the Copy»holders ſhould: py þoicer , 
have Common in the Waſte of the Lord ; The Lord by Deed con- &#: 


tums-to a - Copy*holder to have to him and his Heirs with the ap- 
Kuxtenances, and. the point was inſomuch that his. Copy-hold. 
Ec Was 
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was now deſtroyed, whether he ſhall have his Common or not? And 
Davyes of Lincolns Inne, argued the Common is extin&, and his rea. 
ſon was, that this Common was in reſpec of his Tenure, and the Te. 
nure is deſtroyed, Ergs the Common 3 and he cited the Caſe of 5 Eg, 
4+ fol. alt, where the Office of the King of Herraulds was granted to 
Garter with the Fees and Profits, Ab Antiquo, and alſo ten pound for 
the Office 3 and there it is reſolved, if the Office be determined, the 
Annuity is determined alſo; and the Caſe in 7 E4. 4. 22. b, where an 
Annuity was granted to John Clark, of the Crown, and for Term of 
life, and after he was diſcharged of the Office , and the opinion of 
the Juſtices then was, that the Annuity was determined: And ing FE, 
3- Aſif. $3. 12 Aſſiſ. 22, A man gives Land to his Daughter and], $, 
within the years of marrying, in trank-marriage, the Husband ſues 
Divorce, the marriage being diſſolved , the Wife from whom the 
Land firſt moved (hall have the Land again fo in the principal 
Caſe, inſomuch that this Common was in reſpect of Tenure , the 
Tenure being deſtroyed, the Common is gone, and this was all his 
argument, and he prayed Judgement tor the Plaintiff, And another 
day Braughtingham of Grayes Inne (cemed that the Common remains 
tor three Reaſons. 

Firſt, of the nature of a Preſcription, and to that there are three 
manner of Preſcirptions. 

Firſt, perſonal Preſcription, and in that Inhabitants may preſcribe, 
as for a way or matter of caſe, as it is ſaid in 7 Ed. 4. 15 Ed, 4. and 
18 Ed. 4. and 6 Coke, Gatwood's Caſe, 

Secondly, real Prelcription, and this is Inherent to'the Eſtate, ard 
- this is where a man-preſcribeth that he and all thoſe whoſe Eſtate he 
hath, &c, | 

Thirdly, local Preſcription, and that is, where a man preſcribes to 
have a thing appendent or appurtenant to his Mannor, and this is {o 
tixcd to the Land, that whither ſoever the Land goes, the Preſcription 
is concomitant unto it, and it ſeems to him that this Common 
is annexed to the Land by Preſcription and ſo local, and cannot beſe+ 
paratcd, but always ſhall go with the Land, into whoſe ſoever hands 
that comes,(but Dixit nou Probavit )And for this he ſuppoſed that the 
Cuſtom of Copy-hold is, that the Copy-hold ſhall deſcend to the 
youngelt Son, it the Copy-holder purchaſe the Free-hold, and the Fee- 
timple of the Copy-hold, fo that this is made Free-hold, this (hall des 
ſcend to the youngeſt Son : ſo if a Copy-holder by Cuſtom is dil- 
c'\arged of payment of Tithes in kind, fo the'Office of the Maſter of 
the Rolls hath many liberties pertaining to it, and this is granted D#- 
raxte placito; yet if the King grant that in Fee as he may, yet he ſhall 
have all the Fees and Priviledges annexed te that, and;ſoit ſeems to 
him that this Common being anacxcd to-the Land, though _— 

atCc 
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Eſtate be encreaſed,yet the Common remains : His ſecond Reaſon was 
of the manner of conveyance, and that was by contirmation, and it 
that conveyance had been by Feoffment, peradventure the- Common 
had been gone : But a confirmation enures always upon an Eſtate 
precedent, and though that this ſometimes enlargeth the Eſtate , 
yet this doth not alter the Eſtate, as toany privileges annexed to 
K: His third Reaſon was of the mgtter of the 'iconhirmation and 
that is , that he hath confirmed it with the appurtenances , and 
this ſeems tohim, admitting that the Common had becn exitinQ, yet 
theſe words with the appurtenances amount to a new Grant of a Com- 
mon, as in the Caſe of Corody, in 22 E4. 4. 17. and 18. It the King 
grant to one ſuch a Corody, as I, S. had, he ſhall have ſo much bread 

and Beer, as Ihad 3 fo here when he grants and confirms that with 
the appurtenances,this is with all ſuch priviledges as I. $. had 3 ſo here 
when he confirms with the appurtenances; this is with all the privi- 
ledges that the old Eſtate had, and fo this ſhould be a grant of ſuch 
Common as was annexed to that,and ſo it ſeemed to him tor theſe Rea» 
fons that the Common remains : To which it was ſaid by Davies of 
the other part, that he agreed all the manners of Preſcriptions, but he 
denicd that it was a local Preſcription, that is to Land, but only to. an 
Eſtate, and this proves well the words of the Preſcription, for the 
Copy-holder ought to preſcribe, that is, that every cuſtomary Tenant 

within the Mannor, &c. So he hath his Common in reſpcd& that he 
is cuſtomary Tenant, and this is in reſpe& of the Eſtate which he hath- 
by the Cuſtom, and not in reſpe of the Land, and that this ſhall not 
enure as a new-Grant, he cited a Cafe to be adjudged Michaelmas 43, 
and 44 Eliz, in the King's Bench, Rot. 367, where in Treſpaſs the 

Defendent juſtifies the lopping of Trees in the Waſte of the Lord , 

where the Cuſtom was that every Copy-holder might (hride the Trees 

in the Waſte of the Lord, and that he was a Copy-holder there, and 

the Lord granted to him the Inheritance of his Copy-hold, with all 

ſuch Lands, Tenements, and Commons of Eftovers pertaining to the 

Copy-hold, and adjudged that infomuch that the cuſtomary Eſtate 

was deſtroyed 3 this Cuttom was not now annexed to the. Land, but 
being determined with the Eſtate cannot be ſaid appertaining to it, and 

for that the Juſtification ill; and it ſeemed to him to be all one with. 
the principal Caſe,and it was adjourncd, and after in Michaelmas Term 
b —_ it was adjudged that the Common was extind and not 
revive 
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IS Caſe hath depended ſeven years in this Court upon a Writ of 
Errour, was this: Two Joynt-Tenants for years of a Mill, one 
grants his Eſtate ſeverally to another and dies, the Grantee doth not 
enter yet ; The other reciting the Leaſe to him made, and to his come 
panion joyntly, and that his companion died, (ſo that all belonged to 
him as ſurvivor (as he intended) grants all the Mill to ſen, and all 
his Eftate, Right and Intereſt in that : And covenantMat the Grantee 
there (hall continue diſcharged and acquitted of al! Charges and In+ 
cumbrances, or other Ac or Acts done by him, and after binds him- 
{elf in a Bond to perform all Grants, Covenants, and Agreements,cou- 
tained in the Indentures, according to the intent and meaning of the 
parties, and after the Grantee of his companion entred into the half, 
and the queſtion was, If the Bond were forfeit or not 3 and it was 
adjudged in the Common Bench, that the Obligation was forſeited : 
And the matter was argued this Term in the Court by Telverton of 


Grayes Inne, that the Bond ſhall not be forfeited, tor the Bond was 


with Condition to perform all Grants, &c. according to the true 
intent and meaning of the parties, and then let us ſee what was the 
intent of the partics, and ſurely this appears by the recital in the 
Indenture, and for that he faid that all appears to him as ſurvivor 
(as he conceived ) fo that he was doubttul of that , and for that 
his meaning was, that if he had all, then to grant all ; and if he had 
but a moiety, then to grant but a moiety 3 and this proves well the 
words ſubſequent, where he ſaith that hegranted the Mill (and all 
his Eſtate, Right and Intereſt in that ) fo that he did not intend to 
grant more than his Eſtate,and cheſe words ſnbſ{equent qualihe the ge- 
neral words preccdent, and fo it ſeems to him that the Obligation 
ſhall not be forfeited. 

And Sir Robert Hitcham the Queen's Attorney to the contrary, 
and that the Bond was forfeited, tor he hath bound himſelt to per- 
form all Grants, and he hath not performed his Grant, for he grant- 
£d all the Mill, and then though but a moiety paſſeth, yet he (hall 
forfeit his Bond,if the moiety be evicted and for that if a man which 
hath nothing in the Mannor of D. makes a Leaſe by Deed indented 
to F.S. and binds himſelf to perform all Grants, though that no- 
thing paſſes, yet if he enter and be cjeced, he (hall have Debt upon 
his Obligation ; and he cited one Telverton's Caſe to be adjudged, but 


did not tell when, where a man which hath nothing in the _ 
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of Dale, covenants with F. 8. to ſtand ſciſed tothe uſe of him and his 
Heirs at Michaelmass , and before Michaelmas he purchaſes the 
Mannor. of Dale, and it was reſolved chat no uſe ſhall' be raiſed at 
Michaelmas, tor he had not the Mannor at the time of thc Covenant, 
and alſo it was reſolved that no Action of Covenant lies upon the Co» 
venant, but he ſaid that it is a clear Caſc, that if he had entred into 
a Bond to perform all Covenants. in the Indenture , that the Bond 
{hall be forfeited, though that he cou!d not have Action of Covenant 
upon the Covenant 3 and ally he {aid, that he well agreed the Caſe 
of the Lady Ruſſel, which was adjudged alſo (but Neſero quand: ) 
where a man-made a Leaaic tor years of the Mannor of Dale except 
one Acre, the Leſſee binds j11n{cit to perform all agreements, and ate 
ter the Leſſee enters into ihe Acre, this ſhall be no breach of the Con- 
dition, for this exception. is 1: 2grecment, for nothing (hall be faid 
an agreement in an Indenture, {ut that which paſſeth in Intereſt, and 
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ſo he ſaid, that though th: the Leiice cannot have an Action of Co- + 


venant in the principal Calz, 1{umuch that this is ſo ſpecial, yet the 
Bond ſhall be torteired 11pon theſe Words, Grants, and Agreements, 
and the Covenant fpccial doth nor qualite the general expreſs Grant, 
And after four Julticcs, that is F/e-»ming the chick Juftice, Williams, 
Telverton and Crooke. wcre ot opinion that the Bond is forfeited, and 
this for the generalty ot the Grant, and his intent was clearly to paſs 
all-; but Williams, it he had ſaid, Totwm Molendinum ſuxm, or all bis 
Eſtate in the Mill, there perad venture it ſhould have been otherwilc 
and ſo a difference where he ſaith he grants the Mill and all his Eſtate 
in that, and where he grants all his Eftate in the Mill, for in the 
firſt Caſe all paſſes by the Grant of the Mill, and' theſe words which 
are after , are but words explanatory, as Crookg ſaid, and it was ad- 
zourned, 

And after in Eaſter Term next enſuing, Hitchame the Queens At- 
torney came again, and prayed that, the Judgement. be affirmed 
and Telverton of Grayes Inne ſaid ,:that hc had conſidered of Noke's 
Caſe, 4 Coke, and this was all one with this Caſe, for the Caſe ' was 
thus z A man lets a Houſe in Londo# by theſe words, Demiſe, Grant, 
&c. that the Lefſce (hould enjoy the Houſe during the Term with- 
out eviction by the Leſſor, or any claiming from or under him, and 
the Leſſor was bound to pertorm all Covenants , . Grants; Articles 
and Agreements, as our Caſe is., and. there bythe 'whole Court, 
that the {aid expreſs. Covenant qualifies the generalty 'of the Co- 
venants by the words Demiſe and Grant, which is all one with our 
Caſe, for firſt he granted, Totum Molendinum, and after Covenants 
that he ſhould enjoy , &c. againſt himſelf, and all which claim, 
-kn, by , from, or under him, and after binds himſelt to perform 
all Grants, Coycnants, Articles.and Agreements,” and-ſo.it ſeems 

| to 


to him, thit it'is ao exptch Covenant, .in. this: Caſt as well vs ih 6 
ther , and qualifics the: gerieral Covenant ,. implyed by che word 
(Grant )and'then the Grantee beirig outed /by a Title Paramount, ng 
Action of Debt upon ſuch Obligation , and prayed that the Judge. 
ment be reverſed, and the Juſtices ſaid they would conſider Noke's 
Cafe, and the next day their opinions were prayed again, and the chief 
Juſtice faid that he had ſecn Noke's Caſe, and faid, that there is but 
a {mall difference between the cafes, but he faid that ſome Uifference 
may be collected, 

For firſt in our Caſe, is a Recital of the Eſtate of the Granter , 
that is, that all belongs to him as Survivor, and for that this was a 
manner-of Inducement of the Grantee to be more willing , and for. 
ward to accept of the Grant, and to give the greater conſideration 
for it, but in Noke's Caſe there is no recital, and fo this may be the 

diverſity. . | 
- - Secondly, In Noke's Caſe, the Term paſt all in Intereſt at the 
firſt, and the Grantee or Leſſee, had once the effet of this Leaſein 
Intereſt of the Leffor, but in this caſe when two Tenants in Comm 
and bne grants Totwm Molendmwm, there paſſes but a halt at the rſh, 
and\o the grant is not ſupplied for the other half, and: then if the 
pecial Covenant ſhall qualifie the general, &c. The Grantee ſhall 
not haveany remedy for a half at all, and this may be the other dþ 
verlity. But admitting that none of theſe will make any difference, 
then he ſaid that all the Court agreed , that this point: in Noke's 
Caſe was not adjudged , but' this was a matter ſpoken .collaterally 
mn this caſe, and the cafe was adjudged again(t the Plaintiff for other 
xcaſons, fos that that. he did not ſhew that he which evicted this 
Term had tithe Paramountz for otherwiſe the Covenant in Liv 
was not broken, and for this Reaſon Judgement was given againlt the 
Plaintiff,” and not upon the other matter, and ſo the whole Court 
apainſt Nokg's caſe : And the chiet Juſtice faid, that to that which 
is faid in Nokg's caſe, that otherwiſe the ſpecial Covenant (hall be 
of nock&, ib it catnot qualifie the generalty of the Covenant in 
Law, he faid that this ſerves well to this purpoſe, that is, that if the 
Leffor dies, and any-under the Tefſtator claim the Eſtate, that the 
Acion of Covenant in this caſe. lies againſt his Execcutorrs , which 
remedy otherwiſe he carmot have, for if a tnan makes a Leaſe by 
thele words { Demiſt and Grant.) and dies, AQtion of Covenant doth 
not lie againft his Execcutors, as it is faid in g Ekz. Dyer e:57, But 0+ 
therwiſe upon exprefs Covenant, and then this exprets ſpecial Cove- 
nant ſhall be co this purpoſe. And at(o it ſeems to him that if a man 
demiſe and grant his Land for years, and there are other Covenants 
ts the Deed, that in- this. caſe if the Leſſor binds himſelf vo perform 


all-Concoarts, that be is/wot bound by his Bond to. perform Cove- 


Proftot 4gainſs Jobaſon. | Pare 11. 
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Part II. Barton's C2fe, 

nants in Law, and he. cited that to this purpoſe, the- Books of -22 H. 
6.and6' Ed. 6, B. Tender , that if a man makes a Leaſe for years 
rendering Rent, this is Covenant in Law, 'as it is ſaid, 15 H.8 Dyer, 
and a man ſhall have Debt or Covenant for that, and yet it a man 
binds himſelf in a Bond to perform all Covenants, where there are 
other Covenants in the Deed, and after doth not pay the Rent, no 
ARion of Debt lyeth upon this Obligation , nor the nature of the 
Debt altered by that 3 and he ſaid that the Munday next, they would 
pronounce Judgement in the Writ of Errour accordingly, it nothing 
hall be ſaid to the contrary, and nothing was ſaid. 


Hillary 7 Jacobi 1609. is the King's Bench. 
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T He Caſe was this: A man was taxcd by the Pariſh for Repara- Protubition, 


tions of the Church, and th& Wardens of the Church ſued tor 

this Taxation in the Spiritual Court : and hanging this Suit, one of 
the Wardens relcaſed to the Defendent all Actions , Suits, and De- 
mands, and the other ſued forward, arid upon this the Defendent 
there procured a Prohibition, upon which matter ſhewed in the Pro- 
hibition was a Demurr joyned 3 and Davenport of Grayes Inne mo- 
ved the Court for a Conſultation, and upon all the matter as he ſaid, 
the point was but this, If two Wardens of a Church are, and they 
ſue in the Court Chriſtian for Taxations and one Releaſe, it that ſhall 
barr his Companion or not, And it ſeems to'him that this Releaſe 
ſhall not be any Barr to his Companion, or Impediment to ſue for he 
ſaid, that the Wardens of a Church are* not parties intereſted in 
Goods of the Church, but are a ſpecial Corporation to the Benefit 
of the Church; and for that he cited the Caſe in $ Ed. 4. 6, The 
Wardens of the Church brought' Treſpaſs for goods ofthe Church ta- 
ken out of their Pofſc{hion, and they "counted; 4d damnum Parochi- 
anorem, and not to their -proper damage, and the 11 H.4. 12.12 H. 
7.27. 43 H. 7.9. where It is ſaid expreſly, that the Wardens of the 
Church are a Corporation only for the Benefit of the Church;-and 
not for the diſadvantage of that , but this Releaſe ſounds to Uifad- 
vantage of the Church, ang for that ſeems to him no Barr, alſo this 
Corporation contiſts of two Perfons,and'the Releaſe of one is nothing 
worth, for he was but one corps, and the moiety of the corps could 
not Releaſe ; and for theſe Reaſons he prayed a conſultation. And Tel- 
vertox to the contrary, and he took a difference, and ſaid, That he 
agreed , that if the Wardens of the Church bave once poſſeſſion of the 
Churth, there in AGtion of Treſpaſs brought for theſe Goods, one War- 
den cannot Releaſe, but this Tax for which they ſue isa thing mcer- 
| ly 
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Style's Ceſe.. Part IT 
ly in Action of which they have not - any poſſeſſhon of that before 
and there he cannot fue alone 3 and for. that this Releaſe ſhall barr his 
companion. © 'Ahd the Court -interrupted him, and faid, that cleerly 
confultation ſhall be granted 3 and Flemming chict Juſtice, we have 
not nced to diſpute this Releaſe, whether. it be good or not, and there 
15 a diffcrence where ſuit is commenced before us, as it Wardens of 
the Church brought Treſpaſs here for Goods of the ( hurch taken 
and one Relcaſe, then we might diſpute if this Relcafſe were good o; 
not,but when the matter 45 originally begun before them in the {piritu- 
al Court, and there is the proper place to tue tor this Tax, and net 
any where clſe, we have nothing to do with this Releaſe, and for that 
by the whole Court, a conſultation was awardcd. 


Hillary 7 Jacobi 1509. in the King's Bench, 
Style's Caſe. 


' Pon a Motion made by Telverton on the behalf of one Styler ; 
the Caſe was this :. Style,*had a Judgement in Ejeftione Fremg, 


aem, and.after the Detendent enters again, within the two weeks atter 
Execution, and the Writ was returned, but not filed : And Telver. 
ton moved the Court for another Writ of Execution ; and by Wil 
liams he could not have a new Writ, of Execution, but is put to his 
new Action, and the filing of the Writ is not material, for it is in 
the EleQion of. the Sheriff, if he will File or return that or not; 
but he ſaid, if the Execution had not been fully made, as he faid 
there was a. Caſe, where the Sheriff made an Execution of a Houſe, 
and there were ſome perſons which hid themſelves in the upper Lofts 
of the Houſe, and after the Sheriff was gone, they came. down and 
outed thoſe that the Sheriff had put in poſſeſſion before ; and in 
this Caſe a new Writ of Execution was awarded ; but there a full 
Execution was not made, and fo the difference : But the chick Ju- 
Rice ſaid, That if the Sheriff put a man in poſſeſſion, and after the 
other which was put out enters mn forthwith, that in this Caſe the 
Court may award an Attachment againſt bim, for contempt againk 
the Court. 


Part I: 
x \ T0 | 
Hillary 7 Jacobi 160g. in the King's Bench, 
Gittins againſt Cowper. 


uſtom of one Mannor was, that if any Copy-holder within the 
Mannor committed any. Felony, and this be preſented by the 
Homage, that the Lord may take and feiſe the Land : a Copy-holder 
committed Felony, and this was preſented by the Homage, and after 
the Copy-holder was Indicted, and by Verdict acquit , and the Lord 
entredz and if the entry were lawtul or not, was the queſtion : The 
points were two, 

Firſt, if the Cuſtom were good, 

Secondly, admitting the: Cuſtom to be good, if this Verdi& and 
acquittal (ſhall conclude the Lord of his entry. 

And Walter of the Inner Temple argued that the Cuſtom was 
.g00d, and that the Lord was not concluded by this Verdict; And 
to the firſt point he ſaid, That it was a good Cuſtom : Firſt, inſo- 
much it might have a reaſonable beginning, and for that he cited 
the Book of 35 H.6. where it is ſaid, that ſuch Cuſtoms which 
might have reaſonable beginning ſhould be good, and to that he 
cited a Caſe which was adjudged, as he faid, 'in 27 Eliz. and was 
one Delve's Caſe, and the Caſe was thisz A 2uo warranto iflucd a» 

ainſt Delve's, to know 20 warranto he held a Leet, to which he 
pleaded, that he was ſciſed of ſuch a Meſſuage, and that he', and all 
thoſe whoſe Eſtate he hath in the faid: Mefluage have ufed always 
to have and hold a Leet there within the Meſſuage : If this Pre- 
ſcription, that is to have a Leet appendent to. a-ſingle Meſſuage 
was-good or not , was the queſtion : And it was adjudged, infomuch 
that by reaſonable intendment, it might be that this Houſe was the 
Scite of a Mannor, and the Lord granted that with the Leer, the 
Preſcription adjudged: good : and he ſaid that many Cuſtoms are 
grounded upon the Nature of the place, and for that he ſaid that 
this Mannor was adjoyning to great Woods, and it might be that the 
Copy- holders committed Felonies and Outrages, and after fled. inta 
the Woods, and there lived, and yet enjoyed the benefit of their 
Copy-holds, and for that it was reaſonable for the Lord to annex 
ſuch a reftraint and condition 3 that is, if they committed any Fe- 
lony, this (ſhould be a forfeiture of their Copy-hold, and this ſhould 
be a means to bridle them to commit ſuch heynous and odious of- 
tences: And that Cuſtoms ought to have a x to the place 3 he 
cited the Caſe of 12 H. 3. where the Cuſtom of the Iſle of Man was, 
that if any man ſtole a Hen or a. Capon, or ſuch ſmall matter, that 
ſhould be Felony , but if he _—_ Horſe that ſhould not __ 
F ony 
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lony, for a man may privily convey away a Hen, or might cop. 
ſume it ,' but for be Canktok of the place, and being compaſſed 
with the water, he could- not ſo do with a Horſe: So in 39 H.6. 
that the married Wife-vf a Merchant in: Lou#on, may ſue ang he 
ſued by the Cuſtom; and the reaſon is that London is the chief City 
arid. place of Mexchandife within the Realm bt England, and it is 
conceived that the Merchants: cannot be always rehtident there, bat 
ſometimes beyond Sea, or other where about there/bulinels and affair, 
and for that it ſhall be reafonable that his Wie ſhall. ſug, and ſhall he 
ſucd in his abſence. And in time bf E,z., Tele Prefeription, the Cuſtom 
of Hallifax, that if eny Felon-be taken with the manner, he ſhall be forth. 
with beheaded; and this was, as it ſeems, for the better ſuppreſli 
the common Felonies there committed, and fo he concluded for this 
Reaſon, that this cultom-mighe have ſuch reaſonable beginning, and 
in reſpec of the place that ſhould be a cuſtom, 

His ſecond Reaſon was, that this might begin at this day lawfully, 

Therefore this ſhall be good; and for that he cited the caſe of 10 H, 
7.11. That if a man make a Feoffement upon condition that the Fe- 
offee (hall not commit:Felony,that this is a good condition, but he ſaid, 
that he ſuppoſed; that if the Feoffee commit Felony, and the Feoffor 
enter into the Land, and after the Feoffee is attaint of this Felony, 
that now.the Lord ſhall enter by Eſcheat, and his reaſon was, that the 
Statuts. of Weftminfier 3, De quis emptores terrarum , prohibits any 
man to make a Feoffinent, to the prejudice of the. Lord, to his Ward» 
ſhip-or Eſtheat. | 
, "His third Reaſon was, that this was a good Cuſtom, infomuch 
that this-was annexed to an Efate created by Cuſtom, and for that he 
cited one Skegg's Cafe to be adjudged in 24 year of E/iz.and was thus 
that is, the Cuſtom of a Mannor was, that a married Wite Copy+ 
holder might ſurrender to the uſe of herlaft will, and after might de 
vyife to her Hushand'z and.it was adjudged, inſomuch that this was 
annexcd 'to/her'Eftate which'begun by Cuſtom, this was a good Cus 
fiom 3 and the 3-of Ed. 3. At the'common Law ſuch.Cuſtom is void, 
and afterhe cited a Judganent in the. point given in this Court 23 of 
Eliz. Rot. $014, or 504, or 5064. that the ſame Cuſtom was ad- 
judged a good Cuſtom : after he anſwered ſome objeRions which 
might be:made againft-that Cuſton, that is; 
- Firſt, for the uncertainty. of. the; time , 'when: the preſentment 
ſhall be by. the-Homage , and to: that he faid ,. that the Lord may 
make that when he: will, and the time doth not take away the obs 
fence, and no prejudice upon that deſcends to the Heir, but this is to 
his advantage. | | 

Secondly, becaufe no number certain of the Homage, and that 
evary; Txial mult .be by twelve, and to. that kc anfwered, that we 

| are 
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are not now in point of Tryal; but only forthe information of the 
ord. J1fogs 4 | 

F Thirdly, this is againſt the nature of a Court-Baton to enquire of 

Felonies3 and to that heſaid, there is not any enquiry made here, but 

only to inform the Lord, and ſuch a thing is not againlt the nature 

of the Court which inlargeth this. 

Fourthly, the offence is againſt the King; and a'comirton perſon 
ſhall not have the puniſhment of chat, 'to that he faid the King (hall 
not have any benefit of it, for he ſhall not have any Eſcheat of Copy- 
hold Lands for Treaſon or Felony. , | 

Fifthly, this is againſt the King's Prerogative, 'to that he ſaid, that 
Cuſtom may be againſt the Prerogative of the King y as it-a man 
claim Waif or Stray by Preſcription3- theſe are things given <0' the 
King by his Prerogative , and yet Preſcription for-thems is good, 
and fo he concluded this firft | point , that the -Cyitors 'was 

ood, « # * 
: To the ſecond point he conceived, that this Verdi& and acquit« 
fal ſhall not conclude the Lord, and for- that he ſaid, that ' at- the 
Common Law, if a Verdi had been given, and no Judgement upon 
it, the party was not concluded to'bring the ſarys Afton, -18 E4. 3, 
35. Then comes the Statute of 2 H.'4. And'this outs-non-(uit' after 


2I9- 


Verdi&, and yet if Verdi be imperfe; or finds acbing not in Iffue, Nonſhie af: 


there non-ſuit may be after Verdi, as it'is fajd ini 28 E4. 4. 10, 
And if Verdict be given in the point, and Judgement-upon that, doth 
not conclude the party to have action-of more bigh"hityre; as it is 
faid in 3 Ed.3. and 3 Aſfiſe x. and Hudfon'sCaſe in the 4 Cohes and as 
it is in Tryals of Land, {6 it is in Tryals of Life, .as'2'R. 4. 14.7 H. 
4-34+ Then if the party himſelf ſhall yot'be bound by Verdict, A for« 
tiori, a ſtranger ſhall not be: alſo in every Eſtoppel, there ought to be 
a matter of Eftoppel, for the Jury is not ſworn to give their Verdict ac- 
cording to the Truth in Deed, but according to the evidence to them 
given, and then if falſeevidence, or. no evidence be given , it ſhall 
be hard, that this ſhall conclude any of his right; alſo there there is no 
party to be eſtopped, becauſe a ſtrapger as is aforeſaid,alſo the acqui- 
tal is in ſuch manner, that is, that he hath not committed the Felony 
in manner and form as in the Indiment is alledgediand this doth not 
anſwer the Cyſtom, becauſe 'genexal; fo jt 'ſeems to Him, that this 
ſhall not be atiy concluſion ta the Lord, and fo for both points the 

entry not congeable, OS #aby 
And Stevens to the contraty,and it feems to him briefly that the Cu» 
ſom was not good, and he denyed the.Rule, that is, that that which 
might have reaſonable beginning by agreement of parties ſhall make 
Cuſtom good'; and fqr this Lirtle394 Faith in bis chapter of Villainage, 
that if the Lord of one Mannor will Ty tohavcFine; if any of = 
Fi 2 I 
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Tenants-marry their Daughters without his licenſe, this is a void Cy- 
ſtom, and yet it may be ſuch agreement between the parties at the 
bxlt, and it ſecras the Cuſtom not- reaſonable , for it is too general , 
that is, if any Tenant, and doth not exclude Infants, 

Secondly, if any Felony be committed, and this in includes petty, 
Larceny, and Maim by involuntary means, for theſe are Felonies: 
and for that-ſce, 13 'H. 7: 19; 6-H. 7, that in Appeal of Maim, a man 
ſhall- count Felentce,, and yetit ſhall be hard that a man (hall loſe his 
Land for theſe Felonies, Secondly, Homage cannot enquire of the fac 
of Felony, but of the convition of Felony, and fo it ſeems to hin 
the Cuſtomill, and tothe other point it ſeems that the Lord (hall be 
cancluded,and to that that hath been objected,that the Lord isa firans 
ger tothe Verdic; and for that cauſe ſhall not be cſtopped,he (aid that 
the Lord is-no0-ſtranger, for in this Caſe every, man is party, and every 
man may give Evidence for the King,and he cited the Caſe in the time 
and title of Moertdanceſter, where the Caſe was, where a man was as 
principal for the Death of F.F. and another as acceſſary in receiving 
the Principal, 'after the principal was Qut-lawed , and the. Acceſſary, 
hanged, and-the Lord ſciſed 8he Land. of the Acceſſary for Eſcheat, 
after came the principal and-reverſed the Out-lawry, and was found 
not guilty, azd. the Heir of him which was hang'd, entred upon the 
Lord, and adjudged, inſomuch, that there caunot be an Acceſſary, uns 
leſs there be a principal z that the entry of the Heir. was lawful in 
this Caſes, ſo-he ſaid ia this-Caſe, infomuch that the Copy-holder is 
acquitted by Verdict; and found-not guilty, and ſeems to him that the + 
entry. of, the Lord (hoald not be lawful, and by the whole Court the 
Cuſtom was good, but they did not deliver any opinion upan the ſe; 
cond point;zfor they moved the parties to compolition. 


Hillary 7-Jacobi 1609. in the. King's Bench.. 
Barwick and Folter's Caſe. 


— | A Man made Leaſe for two years at Michaelmas, rendering two 
haeimas, of | ſhillings yearly during the Term, at.the Feaſt of the annuncie 
—_— * ation of our Lady, and.Michaelmac, or ten days after, at the Fealt 
of Saint Michael.in the laſt year ,the- Rent is, not paid, the queſiion 
was what remedy the Leſſor hath for his Rent of this half year, and 
the opinion of Flemming cbict JuRice,, and Williams was, that be hath 

no remedy, . . ..... 
And firſt they ſaid, as this Caſc.is, the Leſſee hath cleQion to pay 
either upon the Feaſt, or upon the tenth day after, and.that is for the 


hank of the Lefſee, they. he hath made his EleGionnot, to pay as 
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at the Feaſt of St-Michgel,then it is clear that the Leſſor hath no reme- 
dy by way of diſtreſs, for the Term is ended before; and by Aion of 
Debt upon the Conrract, he hath no remedy as it ſeems, as this caſe 
is, for the Contract is that the Rent ſhall be paid yearly during the 
Term, then when the Term is ended, the Contra@ is detrmined; 
and for that: the chict Juſtice aid, That if a man makes a Leaſe at 
Michaelmay tor a year, rendering Rent yearly at our Lady day .. 
and the ninth of Offober which is after Michaelmas, that the Leſſor 
hath not” any remedy for the Rent of the laſt half ycar , for that 
is not reſerved to be paid yearly , according to the Contra : And' 
Telverton Juſtice agreed that the Leſſee hath EleRion as above , 
but he faith, when that is behind the tenth day after Michaelmas , 
then the Leſſor (hall bring his Action of Debt, and declare that the 
Rent was behind at the Feaſt of Saint Michael, and ſhall not make 
mention of the ten days after ; and Coke Juſtice ſaid , That it ſeems 
to him that the Leſſee ſhall' not have the benefit of rheſe ten days 
after the laſt Feaſt, for the words of the Leaſe are (rendering 
Rent yearly ) during the Term at the Feaſts aforeſaid, or ten days at 
terz ſo that the Leſſee (hall have the benefit of theſe ten days du-- 
ring the Term, but not after, then he (hall not have theſe after the 
laſt Feaſt of Saint Micnael, for then ſhall the Term be ended ; And af- 
ter in Trinity Term, 8 Jacobi: The Caſe was moved again 3 and then. 
Flemming chief Juſtice conceived, that the Leſſee (hall not have ten 
days after the laliFealt,and this upon conſtruction to be made reaſona- 
bly,for otherwiſe the Term being ended, the Contra ſhould be de- 
termined with the Term,and fo the Leffor ſhould be without remedy. 
for his Rent, and he laid; that reſervations are not taken ſo ſtrifly, 
according to the letter. 

And for that he cited 'the Cafe of Hill and Granger in the Com, 
fol. 171. where a man makes a Leaſe for a year : And the Leafc 
was made in Angſt, rendering Rent yearly at the Annunciation of. 
our Lady and Micbaelmas, upon Condition of Re-entry : In this 
Caſe the firſt payment ſhall be at the next Michaelmas after the 
making of the Leaſe, and not at the Annunciation of our Lady ; 
though this is firſt in words, and this by reaſonable conſtruction, 


for etherwiſe this word (yearly) ſhall not be ſiipplicd, and of this - 
ſce the Action 3 and ſo he ſaid in this:Caſe, Rent is reſerved yearly.. 
during the Term, at the Feafts of the Annunciation of our Lady or - 


Michaelmas, or ten days after, he ſhall not have ten days after the latt 
Feaſt ; But Williams held his old opinion, that the Leſſor hath no r& 
medy for the laſt halt years Rent, and it was adjourned.. 


Billary) 
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Common ex- 
tint, 


Expoſition 
of Uſge, 


Part II. 
Hillary 7 Jacobi, in the King's Bench, 


- Grymes againſt Peacock. 


gn Treſpaſs for the'Cloſe broken , the Defendent juſtifies, that it 
it was uſed within the Mannor of D. that every Farmer of ſuch 
a houſe (and averred, that that had been always let to Farm) had 
Common in the Lords Waſte : The houſe came into the hands of 
the Lord in Poſſeſſion : And he granted the Houſe and the Waſte to 
F.S. in Fee, F.S. Bargains and Sells the Houſe to F. N. with all Coms 
mons, Profits and Commoditics, uſed, occupied, and pertaining to 
the ſame; And after grants the Waſte to another : It the Grantce of 
the houſe ſhall have Common in the Waſte was the queſtion; And 
Telverton argued that the Common was gone, for it he ſhall have 
Common, this ſhall enure as a new Grant of a Common z but this 
cannot {o enure tor two Reaſons. 

Firſt, when a man will grant a Common, he ought to ſhew the 
place in certain where the Grantee ſhall have this Common, or other- 
wile the Grant is void : But hereno placeis ſhewed, and for that it 
cannot enure as a new Grant of a Common. 

Secondly , if that be a new Grant, yet this hath reference to 
the uſage ; that is, Quod Uſitatum eſt, &&c. And this Uſttatum is 
vid; for it ſeems to him that Leſſee for years cannot alledge a 
uſage, for every (Uſitatwm)) ought to go in one ſelt ſame current, 
not interrupted, as in the Caſe a of Copy-hold ; But here every new 
Leaſe, is a new ContraQt , and fo the ulage is interrupted , and 
then the Grant having the reference to the uſage, and that is void 
uſage , nothing ſhall paſs by this Grant, and for that in Loxg, 5 
E4. 4. 40. it a cultom be againſt Law : And that is confirmed by 
the Act of Parliament, this is void confirmation 3 for it hath re- 
fcrence to a void Cuſtom , ſo here this Grant hath reference 
to the uſage, and for that it ſeems to him that the Common is 
g ONE. . 

Hutton Serjeant to the contrary, and that the Grantee of the 
Mcſſuage ſhall have Common , for this uſage is not a thing by 
ſiriInels in Law appertaining to the Land , but this hath gained 
his reputation , that that ſhall paſs very well in a conveyance by 
apt words; And for that it will not be denyed,, but if a man makes 
a Leaſe tor years to one, and grants him, Common for all his Kine 
&c, And after this Leaſe expires, and he makes a new Leaſe, and 
grants ſuch Commons as the firſt Leſſee had , that this ſhall be a 
good Grant bf Common to the Leſſee : So he ſaid in this Caſe, this 


grant of the houſe with all Profits and Commodities uſed, occupicd, 


and 


a 
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and appertaining to the faid Meſſuage, ſhall be ſaid a grant of ſuch 
Common, which other Leſſees of this Mannor have uſed, and this by 
reaſonable conſtruction in Law, to make good the conveyances of 
Lay-men , according to the common ſpeaking , for Benigne ſxnt 
Faciende Interpretationes Chartarum, &c. and for that he cited the 
Caſe of Hill and Grange in the Comment : Where the Cafe was, that 
2 man made a Leaſe for years of a Houſe and a hundred Acres of 
Land appertaining to that , though the Land be not appurtenant 
to the Houſe , yet inſomuch that this hath been uſually occupied 
with the Houſe, this ſhall paſs as appertaining to it : And fo 26 
Aſiſ. 38. a man makes a Leaſe for life rendering Rent, and after 
grants over the Rent to F.S. and dies : The Heir grants and con- 
firms to the Grantee and his Heirs, the ſame Rent with Clauſe of 
difircſs, and the Tenant for life dies, now is the Rent refcrvcd 
upon the Eſtate for life determined, and yet this (hall enure as a 
new grant of another Rent in quantity : So in Sir Moyle Finche's 
Caſe, the Caſe of nſes, and Dwrbam in Ejettione Firme ; A Leaſe 
was pleaded of a Mannor, whereof the Fields in which, &«c. were 
parcel : And Iffue was joyned , Quod non Demiſit Manerium : 
And upon this Iſſue found it was, that there were not any Free- 
holders, but diverſe Copyxholders 3 and this was always known 
by the name of a Mannor,\ and it was adjudged that this ſhall 
paſs for him which pleads the Demiſe'of the Mannor : Then it in 
Judicial proceeding the Law makes ſuch favourable conſtruction to 
make that paſs by a Mannor which is no Mannor in truth, becauſe 
it hath been uſually known by the name of Mannor , then it 
feems to him, @ Fortiore, that no more beneficial conſtruction 
ſhall be made in conveyances, which always ſhall be conſtrued to 
the intent and meaning of the parties , and ſo it ſeems to him that 
the Common remains, and Crooke, Telverton, and the chict Juſtice 
Flemming conceived that in rcafon he ſhall have the Common, but 
they did not give any abſolute opinion as to that : But Williams 
Jaſtice to the contrary, and that the Leſſee for years cannot have 
more, than he contracted for in his Leaſe, and then the Uſitatums 
yoid, and the Leſſees have taken that by wrong : And this Grant 
having reference to a void and wrongful uſage, is not gobd , and 
it is adjourncd, 


Hillary 7 Jacobi 1609. is the King's Bench. 
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Q74n brought an Ejeftione Firme againft Glaſſe: and upon ſpe- ,,;.,,... 
cial Verdict the Caſe was this that is, That one Holbeam was tirme, - 


{cilcd 


Stydſon againſt Glaſſe, Paty 


. ſciſed of the Land in queſtion in Fee,” and made a Leaſe for life tg 

Margaret Glaſſe, and after covenanted with John Glaſſe, Husband of 
the Faid Wife Lefſce, that. before ſuch a day he would Levie a Fine 
to A. B. and to the Heirs of A. of the ſame Lands, which Fine 
ſhould be to the uſe of the ſaid Glaſſe for ſixty years , to begin af. 
ter the death of the ſaid Margaret Glaſſe, with Proviſo within the 
ſame Indentures , that if the (aid Holbeam at a certain day ſhould 
pay to the ſaid Fohn Glaſſe a hundred pounds, that then the Leaſe 
ſhould ccaſe, and then of that the Conuſees ſhould ſtand (cifed tg 
the uſe of the ſaid Jobs for his natural life, and after the ſaid Hyt. 
beam difſciſed the ſaid Margaret Glaſſe the Leſſee, and made Feof. 
ment to the uſe of himſelt, and one Alice , with whom he intend. 
ed to marry, and to the Heir of their' two bodies begotten , the 
remainder to the right Heirs of the Feoffor , and after the ſaid 
Fcoftor and Alice intermarried, and after the ſaid Ho/beam tendered x 
hundred pound to the ſaid John Glaſſe the Leſſee for years, and after 
the ſaid John Glaſſe atligned over his Term, and after the (aid 
Holbeam by Deed indented and inrolled, bargained and ſold the (aid 
Land to the ſaid Fob Glaſſe and his Heirs, and after Fobn Glaſſe died, 
and the Inheritance deſcended to the ſaid Margaret Glaſſe Leſſee for 
life, the Conuſor dies, his Wife enters, and lets to the Plaintiff, the 
Defendent enters upon him, and the Plaintiff re-enters and brin 
Treſpaſs againlt the Detendent, which Juſtifies as ſerVant to the AL. 
ſignees of the Term, and if upon all the matter, &c. And it was ar- 
gued by Nichols Scrjeant for the Plaintiff, and he moved three points 
in the Caſe. 

Firſt, it by this Fcoffment upon ſuch Condition as this is, had been 
extin& at the Common Law, or remains to the Feoffor notwithſtand- 
ing the Feoffment ; for if he have Intereſt in the Land, then it is ex- 
tin& by the Livery, for it is given of the Fcoffor, and paſt out of 
him, and yet the Feoffce cannot have, and for that it is was, butif 
it wcre but Authority: as in 15 H. 7. Authority to fcll the Land &f 
the Deviſor, then the Authority remains, and is not extinG by the 
Feoffment of the Land, ſo power of Revocation to a ſtranger which 
is but Authority, is not extinct by a Feoffment : Albaixe's Calc, Cokp 
112, 4, But if it be right in Interelt, then it is extin by the Feotf- 
ment, as power of Revocation to the party himſelf, reſolved to the 
point in Albair's Caſc, ſo of Title to Writ of Deceit, 38 Ed. 3. 

Soof a Title to be Tenant by the Courteſie, 9 H. 7. x. But by 
42 Edw. 3, by a Feoffment made by a Parſon of Land of his Rectory, 
the Tythes of that Land arc not cextindq, but remains notwithſtand- 
ing, the Feoffment , for that it was collateral to the Title of the 
Land, as the Caſes of Authority are, which were put before z then 

if this power to altcx a Leaſe by payment of a hundred pound be 
| not 


PartTI. Stydſon againſt Glaſle. 


not any right nor Intereſt, but a collateral power, and the Authority 
not extin& by the Feoffment, but remains; but admitting that it 
is in nature of an ordinary Condition, and that before the Statute 
it ſhould be cxtin& by the Feoffment, for that it is the gift of the 
Feoffor, and it is not transferrable to the Feoffee : If now by the 
Statute of 32 H. 8. which enables Grantees of Reverſions to take 
advantage of Conditions, it the Condition be not transferred to the 
Feoffees, and ſo over, to he to whoſe uſe, that then by conſequence 
this remains to the Feoffor , which was the he to whoſe uſe, and 
then the tender of the money after, well may alter the Leaſe; it 
ſeems that ſo, for betore the Statute, it a Leaſe for years had been 
made upon condition to ceaſe, and after the Leſſor enters upon the 
Leſſee, and makes a Feoftment, and the Leſſee re-enters, and breaks 
the Condition, the Feoffee ſhall take advantage of that Condition , 
beingby way of cealiflg of an Eſtates ſo after the Statute, the Fe- 
offee of the Leſſor (hall take advantage of the Condition of Re-en- 
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try, and of every other Condition annexed to the Reverſion, as well _ 


as of one Condition to ceaſe, before the Statute, and as well that ec- 
very. Grantee ſhall do ſince the 'Statute, for though that he comes 
in by Feoffment, which is wrong to the Leſſee, yet after the Re-en- 
try, the Leſſec'is in nature of a Grantee: And he cited the Caſe of 


Clifford's Exrour, 7 E4. 6. to be, that Leſſor entred upon his Leſſee, 


and made a Feoffment, it the Leſſee re-enter, the Rent and the 
Condition are revived again and the Feoffee ſhall have both: See 
Clifford's Errour, 7 Ed. 6, Dyer the laſt Caſe: And 1 M. Dyer 96. 
43+ but there is not any ſuch matter, and for that it ſeems that he 
hath another report of this Caſe of Clifford"s Errour, or otherwiſe 
he meant ſome other Caſe, and not Clifford*s Errour, fo is our Caſe 
the Condition , being inherent to the Reverlion, ſhall paſs with the 
Reveriion, be that by Grant or Feoffiment, and when the Reverilion 
revived-by the entry of the Leſſce, the Condition ſhall be revived 
alſo, and it is the more ſtrong, infomuch that the Condition is , 
that: upon the payment of the Money the Leaſe for years ſhall ceaſe , 
and not that the' Leſſor ſhall re-enter, that ſuch Feoffee ſhall take 
advantage of a Condition by way of ceaſing of that at the Common 
Law. 2 point, and for the {ccond point he would not argue againſt 
that, that he took to be clear, 'and for that he conceived the Law to 
be againſt his Clyent in thispoint, though that after the Diſſeifin and 

Feoftment the Free-hold could' not accrue. ; IL 
Thirdly, the third point was, that after the Difſciſin of the Te- 
nant for life, he that had future Intereſt of a Term to begin after 
the death of the Lefſee for life, (during the. Diſſcifin) athgns 0- 
ver all his Intereſt, if the Aſſignment be good or not, and he ar- 
gued that: not, for by him the Difſeifin of the Tenant for lite, the 
Gg future 
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fature Intereft to commence after the death of the Tenant: for life, is 
converted into a Right, and Right of a Term cannot be transfer. 
red over, for though that Leffee tor years to begin preſently, may 
grant over his Intereſt before his Entry , and it is well for thar, 
that it is an Intereſt forthwith , yet if beforc his Entry the Leſſor 
be dificiſed by aſtranger, yet by him now , he cannot grant his [n. 
terclt over, for that, it is converted into a Right of Term, bye 
he ought to re-enter hefore that the Lefſee may grant over his 
Term, ſo in our Caſe, though that before the difſeitin of the Le. 
ſee for life, the future Intereſt. was transferrable over, for that, that 
it. was Intereſt, though that it was not a Leaſe in poſſethon, yet 
when the Tenant for life was difſeiſed, then his Intereſt of a Term 
was turned into a Right of a-Term, and then it is not transferra, 
ble over till the Re-entry, by the Lefſee for life, and he faid thatit 
was reſolved by the two chief Juſtices in the Star-chamber, as he hath 
heard, that if Leſſee for years be, and before his entry a ſtranger 
enters, and difleiſes the Leſſor , that now the Leſfee cannot grant 


" his Term. before that the Leſſor hath centred, or he himſelf 


hath gained the Term in pofſeſhon : And fo it ſeems to him, 
that the future Term doth not paſs by this Aſſignment, and then it 
is extinguiſhed by the purchaſe which cometh after, and then 
the Juſtification of the Defendent as Servant to the Aſſignees not 
good : And ſo upon all the matter he prayed Judgement for the 
Plaintiff. 

Williams Juſtice faid , that it was clear, if a man hath a Leaſe for 
years, to begin after the death of a Leſſee for lite, as is the clear caſe at 
the Barr,that though that the Leſſee for life be difſeiſed, yet the In- 
tereſt remains good Intereſt to the Leſſee, and is not turned into # 
Right of a Term, and for that he may grant it over, notwithfand- 
ing the difſein 3 and fo is Sapphin's Caſe 5 Coke 104, Otherwiſe if 
the Lefſce for years had- been any. time. in pofſethon. by force of his- 
Leaſe, and it is adjourned.. : 

At another day the ſame Term the Cafe was argued again by 
Telverton of Grayes Inne of. the other part , that 'is for the Defen- 
dent, and firſt he faid that the Plaintiff, which claims under the 
Wife, of Holbeam hath not any.right but to one Moiety clearly, for 
the Husband and the. Wife were Joynt-Tenants before the covers 
ture : So that they. take by Moietics, and not- by Intiritics, and 
when the Husband bargains and fclls all, that is a feparation of the 
Joynt- Tenancy, and his Moiety is gone for ever, as it appears by 
3, M. Dyer 149. $2, So that for one. Moiety it is clear , that the 
Plaintiff hath not any. Right any way, how. ever the Caſe ptove , 
for. the othex Moiety, and this Moicty which was conveyed by the 
Husband is deſcended: to the Defendent., which hath no ſpecial 


Outer. 
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outer found by the Verdi& : Bat only that he entered which he 
well might, having the other half, and then no Treſpaſs found 
'by the Jury, and alſo the Damages found by the Jury are Intire , 
and then being no cauſe of Damages for part, there ſhall be no 
Judgement for the Reſidue: And the hrſt point that he moved was, 
if after this difſcilin and Feoffment over, the Feoffor might tender 
the money to ceaſe the firſt Eſtate , and it ſeems that not , for 
the Free-hold cannot accrue, as it ſeems to him by any Tender after 
his Difſeiſin, and ſo ic hath been agreed to him as he faid by the 
Counſel of the othet part, and then by him this Condition confiſt- 
ing of two parts, this is Diſſeſin of one Eſtate, and Accruing of the 0- 
ther Eſtate, if by this Diſſeiſin the Condition be deſtroyed , for the 
accruing of the Eſtate, it ſeems alſo that it ſhall be deſtroyed as to 
the cealing of the firſt Eſtate z for if a Condition be deſtroyed in part 
it ſhall be deſtroyed in all, for it is intire, and cannot be apportioned 
and by conſequence, if one Etftate cannot accrue, the other ſhall not 
ceale : And he reſembled it to the Caſe in the 14 H. 8.17. And 
Perkin's , condition being in the Copulative one part being diſ- 
penced with the other, was a diſcharge, ſo when a man hath E- 
letion to do one of two things, if one be diſcharged (though that 
it be by the Actof God) as by death, &c. Yet the other ſhall be 
diſcharged by the Law, as it was in Langton's Caſe 5 Coke 22. 4 
Fortiore, when one is diſcharged by the Ad of the party, alſo by 
him, if he had made any Feoffment after this Diſſeiſin, yet the very 
Diſſeſin would deſtroy the accruing of the Eſtate, for though that 
he do not gain Fee by the Diſſeiſin, but only Eſtate for life, and re- 
tains his old Reverſion in him, according to 9 H. 7. 25: Yet the Fee 
and the Free-hold are ſo conjoyned by diſcent cf that Eſtate alters 
an Entry, as it appears by 3 E4. 3, Entry Congeable 58. And it he 
in Reverſion Diffeiſe Tenant for lite, the Contingent uſes (hall never 
riſe, by Chidley's Caſe firſt of Coke 158. Condition that he retain his 
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old Remainder, no more of the accruing of the Fee in our Caſe, for + 


by him it appears by 10 Aſiſ. and NichoPs Caſe Com, that 
Eſtate boggs to accrue upon Poſſeſhon, or at leaſt upon an Eſtate in 
being, and not upon a Right of an Eſtate only : And for that he 
cited 6* R. 2, Pleaſington's Caſe, Leaſe for years upon Condition, 
that if the Leſſee be outed, he ſhall have Fee, though that he be out- 
ed, yet he ſhall not have Fee, for that, that at the time of the Con- 
dition performed, he had but a Right of Term, and no*Term in Poſ- 
ſeſhon ; ſo is our Caſe after the Diſſciſin, he having but Right , the 
Eſtate cannot accrue, 

Secondly, if the Grantee , or he to whole uſe, may perform the 
Condition, either by the Common Law, or by Statute. Law : And 
he conceived that none of theſe might perform that , for firlt at 
Gg 2 the 
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the common Law, though that Grantees of Reverſions may take ad- 
vantage of a Condition by way of ceſſer of Eſtates, upon the Condi- 
tion performed, yet this is only when the Condition was to be per- 
formed of the part of the Leſſec,and ſo was the Caſe cited by Serjeant 
Nichols of 11 H.7. but if the Condition were of the part of-the Leſ- 
for, otherwiſe it was, as the Book is in 26-H, 6, Entrics. And then 
a Fortiori here, the Aflignce of a Diſſciſor cannot pertorm the Condi- 
tion, which may be pertormed of the part of the Leflor, 

But he agrecd the Caſe of - Littletox, that an Allignce. of an Eſtate 
may perform a Condition in preſervation of an Eliate, otherwilc of ag 
Ailignee of a Reverſion, in deftruction of an Eftate 3 To at the come 
mon Law it is clear, that the Feoffee cannot perform the Condition, 
and by. him it is clearly out of the Statute of 32 H. 8. for this Statute 
doth not extend to a collatcral condition 3 as it appears by Spencer's 
Caſe, 5 Coke, and ſo hath been many times after this adjudged, and 
this is a collateral Condition, Ergo, &c. And fo concluded,and praycd 
Judgement for the Defendent. 

Nichols Serjeant to the contrary , and that this Difleilm hath 
not ſuſpended the condition, but that he may pay the Money, and 
make the Eſiate to ceaſe notwithRanding the Diſſeitin, for that, that 
the condition is collateral , like to the 20 of Ed, 4. and 20 H, 7, 
That whexe a Feoffee upon a collateral condition takes back ar E- 
liate for years, yet this ſhall not ſuſpend the condition, but it may 
be performed or broken, natwithſianding the Leaſe , for that, thatit 
is.collateral 3 ſo in our Caſe 3 ſor ſuppoſe that the condition. had becn 
if he marry Miſtreſs Holbeam, that then his Efate ſhall cealc, and as 
well it ſhall be upon the Tender of the Money here 3 and he faid that 
this caſe was late in the Common Bench. This Feoffment was made to 
the uſe of the Feoffor for life, Remaindcr to another for lite, the 
Remainder to the third in tail, the Remander to the right Hzirs of 
the Feoffor in fee, with power of .Revccatian, and aftcr the Feoffor 
lets tor years, and during the Term he revokes* the Meſn Remain: 
ders, and it ſeems to the Juſtices that well he may, for that, that the 
Leaſe for years goes only out of the Eſtate for lite, as he ſaid , and 
for that the power of Revocation as to the Mcſn Remainders was 
not ſuſpended, ©xere of the truth of this caſe in the Common Bench, 
tor perchance itis not, truly collectcd, but ſo entred, and.ſo he pray- 
£d Judgment for the Plaintiff. 

Flemming «chief Jultice ſaid, that. the point of the principall calc 
would be, if by the wrong of the Leſſor the Eſtate of the Leſſee 
{hall be prevented to accrue, then he might perform the condition to 
determine the ancient Eſtate; that .is, the Leaſe for ycars, and it 15 
adjourned, WS oo] . | 


Paſch 


Part IT. 


Paſch 8 Jacobi 1610. i» the King's Bench,” 


Earl of Rutland againſt the Ezrl of Shrewsbury. 


N a Writ of Errour, the Earl of Rutland brought an Afſiſe of Errour. 


Novel Diſſcifin againſt the Earl of Shrewsbary and four others, 
and the Plaint was of the Office of the keeping ot the Park of Clep- 
ſon, gnd of the Vails and Fees of the ſaid Park, and of the Her- 
bage and Paunage of the ſame, and the Dzmandant made his Title 
and alledged that the Queen Elizabeth , was ſeiſcd of Clepſon Park 
in Fee, in right of her Crown, and that ſhe bring fo ſeifed by her Let- 
ters Patents-under the great Seal,granted unto one Mark#am, the keep- 
ing of the Park of Clepſon, with the Vails and Fees, and the Her- 
bage and Paunage of the ſame Park for his life , after the Queen E-+ 
lizabeth , reciting the Grant made to Markham, and that Markham 
was alive, gave and granted by her Letters Patents, to the Earl of 
Rutland, the Office of the keeping of the ſaid Clepfix Park , 
with the Fees and Wages to that appertaining., to have and 
to hold+ to him for- his life, after the death of Markham , or aftcr 
the ſurrender, or forfciture of his Letters Patents 3 . and further 
granted the Herbage and Paunage to the ſaid Earl of Rutland for 
his lite, and doth not ſay when this ſhall begin , after which the 
Queen Elizabeth diced , and the Fee-ſimple deſcended to our Lord 
the King, which now is, as lawtul Hcir to the Crown of England, 
which granted that to the Earl of Shrewsbary; after which Mark- 
ham died, and the Earl of Rwutland# entered, and was ſeiſed till the 
Earl of Shrewsbury with four others entexcd: upon him, and difſci- 
{ed him, and to that the Tenants alledged no wrong, no diſſciſin, 
and when the Aſhiſe was to be taken tn the Country, the Array was 
challenged by the Tenants, tor that, that one of the Tenants in the 
Aſſiſe, had an Action of Treſpaſs: hanging againſt the Sheriff, and 
this challenge was not allowed}, and the Afhiſe being eruſed at 
large for the. Herbage and Paunage, they ſound, that the ſaid Qacen 
Elizabeth was (ciſcd of Clepfon Park as aforeſaid , and by the Letters 
Patcnts as afore is rchearſed, grantcd the keeping of this to Mark- 
ham for his lite: And turther, by the ſame Letters. Patents granted 
to him the Fees'and Wages to that belonging and ' further granted 
by Letters Patents, and doth- not ſay (Eofelem) to him, the Her» 
bage and Paunage of-the'faid Park,” ant} that! the Queen after the 
reciting the Grant made to Markham , and that Markhanr was 
alive, granted to the Earl of Rutland, the keeping of the ſaid Park, 
and Vails and Fees, to have and'to holdi after 'the Yeath/!: fatrender 
or. forfeiture of: the Letters Patents ofi Markham for” his Tite. *  Ahd 
turthes 
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further by the ſaid Letters Patents , ſhe granted the Herbage and 
Paunage of the ſame Park to him for bis lite, as more fully appears by 
the Letters Patents, and it was not expreſſed , as to the Herb$+ 
and Paunage when that began, and they found the death of Marg. 
ham, and that the Earl of Rutland, put two Horſes into the (aid 
Park to take ſciſin of the ſaid Herbage and Paunage, ard they found 
further the grant of the King to the Earl of Shrewsbury of the Fee. 
ſimple, and of that prayed the advice of the Court, and to the keep. 
ing of the Park they found the Seiſin and Diffeifin of that, and of 
the Fees and Wages to the Damages , &c, And this being adjourned 
into'the Common Bench, was remanded into the Country, and there 
Judgement was given for all for the Demandant , and after this it 
came into the Kings Bench by Writ ot-Errour, and Errours aſlign- 
= by the counſel of the Tenants, and argued at the Barr were 
tour. 

The Firſt was that the Earl'of Rutland him(elt, between the Ver. 
dic and the Judgement hunted in the Park and kilFd a Buck, and 
took a boulJer of that for his Fee, and fo he had abated his Alfiſe , 
and ſo the Judgement was given upon a Writ abated, and therefore 
they cannot plead that in abatement , infomuch that it was Meſa 
betwixt the Judgement and the Verdi, they aſhgned that for er- 
rour. 

The ſecond was, becauſe the principal challenge was not allowed, 
where that ought to have been allowed, and the challenge was, 
that one of the Tenants had an Action of Treſpaſs hanging againſt 
the Sheriff before the Afbſe. | 

The third was , becauſe the Jury have found the Letters Px- 
tents made to. Markham , and that the Queen granted to him 
her Letters Patents the cuſtody of the Park of Clepſon in Clepſon, 
And further by the ſame Letters Patents granted the Vails and Fees, 
&c.. And further granted the Herbage and: Paunage, and have nc 
found that this was granted by the ſame Letters Patents, and then if 
this be not granted by the ſame Letters Patents, then there is not any 
Grant of this to the Earl of Retland , becaule there is no recital 
of the Patent, by which the Herbage and Paunage was granted to 
Markbam, 


The fourth Errour was, that they have erred in point of Law, 
and to that the point is but this, the King grants the Herbage and 
Paunage of a Park to one for life; and atter reciting that Grant, 
and that the Patentee is alive , grarits that to another , and doth 
not ſay when that ſhall begin, and it ſeems to them who argued for 
the Plaintiffs in the Writ of Errour, that this was a void grant, and 
{o the Judgement .exconcous , but I bave not the Report of the 
Argu- 


at 1» nn am eos es a 
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Argumgnts of the: Councellors at the Barr , but only of the 
Judges, which moved two other Errours in the Caſe, 'not moved 
by the counſel at the Barr 3 and Crooke Juſtice rehearſed the Caſe as 
before. 

And to the firſt Exrour he conceived that this is no Errour , and 
that for two Reaſons. 
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Firſt, He took a difference between a thing which abates the abatement 
Writ by Plea, as if a man brings an Athiſe againſt another, and of2 Writby 


Meſn between Verdict and Judgment , the Plaintiff dies, this mat- 
ter. ſhall abatg the Writ without Plea, and for that if Judgment be 
given upon ſuch verdict, the Judgment is erroneous, but in our Caſe 
.anentry doth not abate the Writ without pleading that, and now 
as this Caſe is, this cannot be pleaded, being between Verdict and 
Judgment, and for that it ſhall not be aſhgned for Errour : See' 19 
ſes. where this difference is taken, and agreed. 

Secondly, Admit that this entry might have abated the Writ in 

Fafio without Plea, yet there is no ſuch entry alledged, which 
might abate the Writ in Fafio without Plea for the entry is alledg- 
&d that the Earl of Rntland centred to hunt, -and kild a Buck, and 
took a ſhoulder of that for his fee, and it ſeems that this is no ſuch 
entry that ſhall abate. the Writ, for he hath now entred to another 
purpoſe to hunt, the which he could not do, but the entry ought to 
have been alledged that he entred to keep, for in every entry the 
intent of the Entry is to be regarded ; and to this purpoſe he cited 
the Caſe of Afliſe - of Freſhforce, Com. 92. and 93, Where entring in- 
to the Seller hanging the Aſſiſe of that, to ſee the” Antiquity of the 
Houſe, there was no Entry tv abate the Writ,and the Cafe of 26 4ſ- 
ſiſe 42. where the Diſſeiſee hanging the Aliſe comes and ſets his foot 
upon the Land, but takes no profits; and adjudged that he ſhould 
recover notwithſtanding, ſo in this Caſe the intent is not ſhewed, 
that is, that he entred not to keep poſſeſſion but to hunt, nor was it 
fuch entry which ſhould abate the Writ; and to that which is faid 
that he Kill'd a Buck, and took the ſhoulder of that for his Fee, this 
doth not help, for if that had been a' Buck which he might have 
kill'd by vertue of his Office, he ought to have ſhewed his warrant, 
for otherwiſe a Parker cannot kill a Buck, if not that it be for his Fee, 
and then he ſhall have-the Buck, and not a ſhoulder only :alfo it is 
alledged that he took a ſhoulder; and doth not fay the beſt ſhoul- 
der, or the-right ſhoulder, and this ought-t@ be-ſhewed in cer- 
tain. 

And ſo for the firft Errour he conceived that this is no cauſe to re» 
verſe the Judgement, and to the challenge he faid, that he would 
{peak to that: at. the 1aft, and for 'that he: tiowſpake ts the err@prs 
lppoſtd in the. grants/': Gs 125 013 T3 

And 


Entry. 
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Maribaws And firſt to Markbams Grant, where the Jury found the ,Queen 
Grant. Hizabeth, granted to him the keeping of the Park, and by the fame 
Letters-patents granted the Fees and Wages,and further granted by her 
Letters-patents, and doth not ſay (Eſ4em) the Herbage and Paunage 

it ſcems to him that is very well,for two Reaſons. 

Firſt, infomuch that there is a copulative , which is this word (Ft) 

and alſo a Relative, which is this word ( Ulterizs ) and this word 
conjoyns the matter precedent with the ſubſequent , and the word 
(Ulterius) hath neceſſary Relation to the ſame Letters-patents, and 

ſo Ex precedentibns & ſubſequentibur, the Jury hath well found the 

matter, 

Secondly, theſe words are ſupplicd in the ſecond Patent, for there 

the Jury have found that the Queen hath granted that to Mark. 

Far) of Rute ham by the fame Letters-patents,, and fo for theſe 'two Reaſons he 
cane *P#" concluded that this is, no Errour to reverſe the Judgement : And to 
the Patcnt- made to the Earl of Ratland , it ſeems to him alſo, 

that this is very good, and all that he ſaid in effect was, that in con- 

ſtruction of the Patents of the. King, ſuch expoſition is to be made, 

that if any ycafonable meaning may. be conceived, they ſhall not he 

defeated, but ſhall ftand good : And ſor he faid in our Caſc, thatitis 
neceſſarily intended that this was alſo to begin after the Eſtate of 
Markham determined, and for that good : And he ſaid that a man 

ought not to make 'a curious or captious interpretation of the King's 

challenge, Patents, for Talis Interpretatio in jure Reprobatur : And to the 
challenge, that ſeemed unto him a principal challenge, and this not 

being allowed, where it ought to be allowed , this is an Errour, 

it is faid 8 of Aſhes 23, and for this Errour-it ſeems to him thatthe 
Judgement ſhall be reverſed, and to that he {aid he relied much upon 

| the Book of 11 H. 4.25. which takes a difference between Debtand 
Treſpaſs for battery , for the Book ſaith that a man may demand 

his Debt , without giving occaſion of 'any malice : But Battery is 
an.evil Afion:, ,and there the Book i xefolved , that' it (hall be + 
principal challenge, and {o he faith in Treſpaſs, this being with force 
and Arms, that, &c. And in$ H.5. in an Athiſc, the Tenant challenges 
the array, becauſe he had an Aion of Treſpaſs hanging againſt the 
Sheriff ; And there the array was affirmed , becauſe it appears that 
the: Defendent had brought this Action! by Covin 'againſt the She- 
riff; which caſe proves, as he ſaid, that it there be nor any Covin, this 
is a. principal challenge, and 3 H, 6. 7. accordingly z and the Caſe, 
28 Aſſiſe 11, where the Defendent in Afbſe challengeth a Juror, be- 
cauſe he had, an ARion of Treſpaſs hanging againſt .him, and was 
outed by award: and in 21 E4, 4.13,.:itis ſaid where,there is an ap- 
pargnt favour, gr apparent difpleaſure, there ſhall: be: principal chal- 
lenge, and certainly though the Law may intend;'Fhat o_ ay 
" awfully 


ad "R-> an. «= A "a a A To) 4. 


lawfully demand his right, and without malice, yet it appears that 
the nature of men is perverſe and froward, and tew Actions arc be+ 
gun without apparent diſpleaſure , eſpecially AQtions of Treſpaſs 
Pedibus Ambulando, and vexation plainly appeares, when Actions ar 
begun upon ſuch flight occaſions , and in Actions of Treſpaſs ther- 
ifſueth a Capis for a Fine, and ſo the Defendent ſhall beFined and Im 
.priſoned, and ſure to be depriv< ot his liberty is a thing diſtaſteful. 
And it cannot be but that dip!-2fure ſhall be between them, 


which endeavour to reſtrain one tits other of their liberty; anc 
ſo he concluded that this was a princing!! challenge, and not being 
allowed, this is error, and (o for this caulc he reverfcd the Judge- 


ment : Allo it ſeemed to him as this caſe is, thore is no (eitin found of 
the Paunage, for the Jury have-found that the Er} of Kntland hath 
put in two Horſes, and it ſcemes to him that Hories cannot take 
ſeifin of Paunage, which is properly meat for Hoggs, and fo for 
this rcaſon alſo, inſfomuch that there is no ſcitin found of the Pau» 
nage, and the Jury ought to find of neceffity a Seifin and Defſci- 
fin, it ſeems to him that this is error, and fo the Judgement ought 
to be reverſed, and at the ſame day Wiliams Jultice rehearſed the 
caſe as before, and in his argument he ſpake, 

Friſt, to Grants. 

Secondly, to the challenge. 

Thirdly, to the abatement of the Writ: And it ſeems to him , 
that none of theſe matters were ſufficient to reverſe the Judgement , 
but yet he conceived for two other cauſes that the Judgement ſhall 
be reverſed, 

And firſt concerning Markþam's Patcnt, that the Jury had found 
very good, though that they have not ſaid by the fame Letters- 
patents, but he ſaid that it had been more proper , if they had 
tound that the King had granted that by the ſame Letters-patents, 
and for that -he cited the Caſe of Information of the Mines in the Com. 
And the pleadings betore the Caſe, where the Letcers-patents of the 
King are pleaded, and where the King grants divers things , it is 
there ſaid , that the King by the ſame Letters-patents granted , 
and-ſo the Caſe of Grendon againſt the Bilhop of Lincoln , where 
the King by his Letters-patents, grants to a Dean and Chapter 
that they ſhould hold an Advowſon to their proper uſe 3 and fur- 
ther granted by the ſame Letters-patents, &c, And fo he ſaid in this 
Caſe that this had been more properly found y if it had been found 
that the King ( Per Eaſdem Litteras Patentes) granted, yet 
this is very good as it is, and this as he ſaid by the Intendment, for 
it cannot be otherwiſe intended, and for that he cited the Buok of 
Entries in Title, Covenant ; That wherea man brings a Writ of Co- 
venant, and counts upon an —_—— that is, that the Ow 
H ent 
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Challenge, © 


dent covenanted to do ſuch a thing 3 and further covenanted, ang 
doth not ſay by the ſame Indenwure, yet this is very good becauſe 
it cannot be otherwiſe intended, but when that is by the ſame In. 
denture, and where things ſhall be taken by Intendment, he cited 
the Caſe of 5 Aſiſ, 2. where in Alliſe of Common , the Plaintig 
made him Title , that is, that he was ſeiſed after the Coronati. 
on of King H. this ſhall be intended H. 3+ See Brooke Limitation 
4. and the Caſe of 17 Eliz, Dyer 342 , where theſe Letters H, 
R, A. F. ſhall be intended Henricus Rex Anglie , Francie, &c, 
And he cited the Caſe of 21 H. 7.32, where a man pleads a Re. 
leaſe made in Ville de Weſt, the County of Middleſex, and doth not 
fay ſecondarily , Is Predifia Villa: And there theſe gu held 
that good, and it ſhall be intended the ſame Town , ſo he ſaid in 
this Caſe, this ſhall be intended that Grant by the ſame Letters-pa. 
tents though that ( Eaſdem ) be left out ; And to the Grant to 
the Earl of Rwtland, he held that good alſo; though that it js 
not expreſſed as concerning the Herbage and Paunage when that 
ſhould begin 3 and he aid that this is alſo for the intent , and alſo 
he ſaid that this is not in prejudice of the King, nor in deceit of the 
King, nor to the double Intendment, and for that good : And he 
put the Caſe where the King made a Leaſe for one and twenty years 
rendering Rent, and doth not ſhew when that ſhall begin :; That ſhall 
begin from the Date of the Letters-patents , becauſe it cannot be 0. 
therwiſe intended; fo in the principal Caſe the Grant of the Her. 
bage and Pauna$e depends upon another Grant 3 that is, the cu- 
ſtody of the Park which was to begin after death , ſurrender, or, 
&, of Markham, and having relation to that by this word (VUlte- 
rius) that ſhall be neceſſarily intended to begin at the ſame time, 
and he well agreed that the Books of 3 H. 7. fol. the laſt; and 6H, 
7.14. 8H.7.1. 9 Eliz. 259. 7 Ed. 6. Dyer 80. that there is no 
Reverſion of an Office : But yet the King may grant an Office after 
the firſt Grant determined, and this ſhall be good : And ſo (hall be in 
our Caſe of the Herbage and Paunage, and he cited the Caſe of 8 H,7, 
12. 13. where the King was Founder of an Abbey, and he had granted 
a Corody to another for life, and after he releaſed that, and granted 
it tothe Abbot, this ſhall not be a good releaſe preſently, becauſe ano» 
ther hath che poſſeſſon for preſent of it, but this ſhall be good after 
the death of him-which hath this granted for his life : And he cited 
the Caſe of the Lord Channdvis 6 Coke, where the King grants the 
Mannor of Dale in Tail, and after grants the Mannor to another, this 
ſhall paſs the Reverſion ; for this is all' that the King, can pals : So 
he ſaid in this Caſe, this ſhall paſs in ſuch a manner as it may pals, 
by which he concluded the Grant to the Earl of Rutland good: 
Allo to the challenge, it ſeemed to him. it 45 principal —_ 


and for Authority he cited the Caſe in 11 H. 4. that hath been cj- 
ted of the other part, which was for him as he ſaid, for this takes 
the difference between Debt and Battery; And 38 H, 6, #. Juror 
was challenged becauſe one of the parties had an Action of Treſpaſs 
hanging againſt him, and this was not any principal challenge, un- 
leſs it be Treſpaſs of Battery ; And to the Book of 20 Aſi]. rr. 
where a Juror was challenged , becauſe he had Treſpaſs again 
him before the Aſpſ. he ſaid it did not appear by the Book , what 
Treſpaſs that was : So it ſhall be intended Battery , and he con- 
cluded with this difference, that if ſuch an ARion be hanging which 
tends to the utter undoing of him, againſt whom it is brought, 
then if the Defendent in ſuch an Action make the Array,this ſhall be a 
principal challenge, but if it be but ſuch an Action in which a man 
ſhall recover; but his Debt or Damages, or ſuch lawful duties; there 
to (ay that ſuch Action is hanging between them, at the time of 'tke 
Array made ſhall be no principal challenge : And for that he cited 
the Book of 24 E4.3. where a Tales was returned, by the Sheriff of 
Middleſex, and the party challenged the Jury, becauſe he fued the 
Sheriff for the death of his Servant, and this was a principal chal- 
lenge, for in ſuch Caſe his life was in queſtion 3 the ſame Law in Caſe 
of Maintenance and Champerty z for the Law hath inflicted great pu- 
niſhment upon ſuch Offences, ſo theſe matters tend to utter ſubver- 
fion of hisEſtate and life, but otherwiſe in Actions of Treſpaſs, and 
fo he concluded no principal challenge : To the abatement of the 
Writ it ſeems no Errour, 

Firſt, he conceived that there is no Entry, and for the reaſon that 
Crooke had given before, that is, becauſe he entred to hunt, and 
not to keep poſſeſſion, and had not ſhewed any Warrant to kill the 
Buck, and he cited the Book of the 5 of E4. 4. fol. 60» where Ba» 
bington brought an Aſiſe of the houſe* of the Fleet, and hanging 
the Aſiſe, Babington came to the Jury within the houſe ( when they 
had the View) with his Counſel to ſhew Evidence for the View, 
and this was not any Entry to abate the Writ, and ſo the Entry to 
hunt is an Entry for another purpoſe, than an Entry to keep poſſeſh- 
on (not being by Warrant as it is not found) and for that no En> 
try to abate the Writ : But admitting that this had been an Entry 
fo abate the Writ, yet being a thing which doth not abate the 
Writ without Plea, and that cannot be pleaded as the Cale is, he 
conceived was no Errour, but it it had been a thing which abated the 
Writ ix Fatio without Plea, then to give Judgement upon a Writ 
abated is Errour : As if the party dic hanging the Wrlt, or if a wo- 
man ſole brings an Aſſſe, w 
Orif the Plaintiff in a 4ſiſe be made Judge of Aſiſe, as the 15 of 
Aſfſe, in all theſe Caſes the Writ n abated in Fatto without Plea : 
Hh 2 But 


Part IT. The Earl of Rutland againſt the Earl of Shrewſbury, 


233 


Abatement. 


takes a Husband hanging the Aſiſe 3 errour. 


Variance. 


Jeilin, 


2365 The Earl of Rutland againſt the Earl of Shrewsbury. Part It. 


But Entry ſhall not abate the Writ without Pica, and fo it ſeems to 
him no Errour : But he conceived that there, were ©wo other Errours, 
tor which he reverſed the Judgement. 

The. tirtt was, that this Afiſe was de 1,150 7 rnemento in Clepfun, 


and the plaint was of the keeping of tho Vat of 077m, and of the 
Herbage and Paunage of the Park atirclaid vollud ſom, and 
made his Title for Herbage and Paunage of the Iaii ©! Clepſum, 


and ſo he conceived that there is variance bctween the Þ1 ot andthe 
Title and' Park of Clepſom , and Clepſom cannot be intended one, 
without ſpecial averment, and for that he conceived it to be 
Errour. And to that. he cited the Caſe of twelve Aſiſes two, 
Where in. attaint the firſt original was of the Mannor of Auſfy, 
and the Attaint was of the Mannor of Aeſty, and yet for that that 
the Attaint is founded upon the Record, and not upon the Origj- 
nal, and the Record was of the Mannor ot Azeſty, this was very, 
good, but the Book. faith , that. this variance betwcen the Origi- 
pal and the Record, was ſufficient to reverſe the Record for Errour, 
and the Caſe in 42 of Ed. 3, Where Scire facias was brought of Te- 
nements in Eaſtgrave, and-the Fine was of Tenements in Deepgrave, 
and for the variance the Writ abated-z and in the Caſe of 5 Coke 46, 
Formedon was brought of the Mannor of Iſfeild, and the Tenant, 
pleads in barr a recovery of the Mannor, of Ifeil4, and this (hall 
not be amended unleſs it appear that this is a miſpriſion of.the Clert; 
or by other averment, he cited alſo the Caſe of 3 H. 4.8. Scire fa- 
cis upon garniſhment in a Writ af Detinue of writings, the Origi- 
nal name eh Scripſtead, and the Scire facias was made Fon Shipe 
bow, and thercfore agreed that he (hall ſue a new. Scire-faciss, (0 
he ſaid in the Principal Caſe the Plaint being of Herbage and Paunage 
of Clepſon Park , and. the. title being at Clepſom Park , theſe ſhall 
not be intended to be the ſame Park without averment, and there 
is. no averment in_our Caſe, and for that ſuch variance is ſuch Er- 
Tour, that (hall reverſe the Judgement. 

The ſecond Errour for which he reverſed the Judgement was that 
which was moved by Juſtice Crook,.that the Jury have not tound any 
leiſin of the Paunage, for it ſeemed to him that a Horſe could 
not take Seifin of Paunage, and far that he defined Paunage3 and he 
faid that Linwoed Title Tithes ſaith, the Paunagium eſt paſtus Porcorum, 
as ef Nuts and Akorns of Trecs in the Wood 3 and Crompton faith, 
that this is, Paſtus Porcorum ; and. he ſaith that Paunaginm is cither 
ul & tor Papnage, or the Paunage it ſelf, and the Statute of Charta de 
F orejia (aith,that every Freeman may drive his Hoggs, into our royal 
Wood, and ſhall have there Paunage, but he doth not ſay Horſes 
or other Beaſts, but he conceived that it the Earl of Katland had 
zight in the Park, that this had, been ſufficient Scifin of Herbage 


and, 
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and Paunage alſo, for Boggs will feed upon Grafs as well as upon A+ 
korns 3 and he cited the Book of 37 H. 6.:-ſaith that Seitinto main- 
tain an Aſiſe,ought not to be of a contrary natureto the thing of which 
Seifin is intended to be given, but in one Caſc only, and that 1s where 
the Sheriff gives Scihn oft a Rent by a Twig, or by a Clod of Farti, 
and this is in caſe of necellity, for the Sheriif cannot take the moncy 
out of the purie of the Tenant of the Land. and deliver Scifin of that, 
and for that he citcd the Caſe in 45 Ed, 3. wizere Commoner comes to 
the Land where he ought to have Common,and enates into the Land, 
and the Lord of the Walte,oz the Grantor -of the Common outs him, he 
cannot have an Aſſife of his Common upon this outing,for this was not 
any Seifin of the Common ; fo it is in this Caſe, the Horſts cannot 
take Seifin of the Paunage, and ſo there is no Seitin or Diſſeifin tound 
by the Jury, and then no Aſiſez, and this being afrer Judgement, no 
abridgement may be of the Plaint, and fo for theſe laſt reaſons he rc- 
verſed- the Judgement 

And at another day the Cale was rehearſed again, and argued by Avridee- 
Yelverton and Fenner Juſtices, but I did not hear their Arguments , pj. 
infomuch that they ſpake ſo low, but their opinions were derla« &ii. 
red by the chick Juſtice, and Telverty affirmed the Judgement in-7-rrton, 
all. 0 Fenner. 

Firſt, he held that this Entry (ſhall not abate the Writ. 

Secondly, admit that it is abated. yet being between Verdict and' 
Judgement (hall not be a(ligned for Errour. 

Thirdly he hcld that no principal challenge, 

Fourthly, he held both the grants good, 

Fitthly, that Clepſam and Clipſam arc-all one,and*not ſuch variance” 
that ſhall make Errour, 

And laſtly, that a Horſe may - well take Seifin of Paunage, and 
Fenxer agreed in all, but he held that this was a principal challenge , 
and not being allowed,this was Errour, and- for this cauſe and another 
exception to the Record, which was not much matcrial, he revcr{cd* 
the Judgement. 

And at another day Flemming chicf Juſtice rehearſed the Caſe, and: Fleming, 
thisargued, and to the firſt matter he conceived. 

Firtt, that it is no ſuch Entry that abates the Writ. 

Second]y, admitting that it were, yet this cannot be afligned'for 
Errour, 

And to the firſt niatter he took- this ground, that every Entry 
which may abate a Writ, ought to be in the thing demanded , and 
for that he ſaid, it a wan brings an Aſiſe-of Rent or Common , 
and hanging this Aſiſe, he enters into the Land, this is not any En- 
try, which will abate the Writ, and he ſaid that the Park, and: 
the. keeping of the Park_are two-diſtin& things, and for that-the: 
Entry 
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Prints 


' 


238 The Earl of Rutland againſt the Earl of Shrewsbury. Part 11. 


Entry into one, that is, the Park will not abate the Writ for the 
keeping of that, and to that which is {aid that he took a Fee , that 
is, a ſhoulder of a Buck, that doth not make any matter, for two 
Reaſons, | 

Firſt, he hath not ſhewed a Warrant he had to kill the Buck, 

Secondly, the taking of the Fee is noentering into the Office, but 
the exerciſing of that , but admit that this was an Entry, or the 
thing it ſelf, yet* he ſaid every Entry into the thing ſhall not abate 
the Writz and to [that he faid, that this Entry of the Ear] of 
Rutland to hunt was no (ſuch Entry, that ſhall abate the Writ ; for 
his office was not to hunt, and for that his Entry being to another 
purpoſe, it ſhall not be ſaid an Entry to abate the Writ 3 and for 
that he citcd a Caſe, which hath been cited, as he ſaid, by Juſtice 
Telverton, that if a man have Common in the Land of 7. S, be. 
tween the Annunciation of our Lady, and Michaelmas, and the Com. 
moner brought an Aſiſe of his Common, and at Chriſtmas put in 
his Beaſts, and this ſhall not be any Entry to abate his Writztor it can- 
not be intended for the.ſame Common, which Caſe is agreed to be 
good Law, and he cited the Caſe put by Brooke in Aſiſe of Freſhforce 
betore remembred Com. gz. where hanging a Formedon, the Te- 
nant pleads in abatement of the Writ , that the Demandant hath 
entred after the laſt continuance, and upon the evidence it appears , 
that many were cutting wood upon the Land, and the Demandant 
comes into the Land to them, and warns them upon the peril that 
might enſue to them, that they ſhould do no more than they could 
do by Law, and this was found no Entry : Alſo the Caſe of 26 
Aſſiſe before cited by Juſtice Crooke , and he ſaid that the Statute 
of Charta de Foreſts, chapter 11. willeth, that every Archebiſhop , 
Biſhop, Earl-or Baron, coming to the King by his command, and 
palling by his Forreſt, &c. was licenſed to take one Beaſt or two by 
che ſight of the Keeper, &c. Put Caſe then, that the King had 
ſent for the Earl of Rxtlend,' and he had paſſed through this Park, 
and had killed a Buck, had this been an Entry to abate this Writ , 
Daft diceret non, for this was Entry to another purpoſe, ſo he ſaid 
in the principal Caſe the entry to hunt, and ſo no entry to abate the 
Writ, but admitting that this had been an entry , which would 
abate the Writ, then let us ſee if this Entry hath fo abated the Writ, 


what mat- being Meſn between the Verdi and the Judgement, it cnnnot be 


aſligned for Errour, and to that he agreed the diverſity before taken 
by Crook and Williams, where the Writ is abated by Plea, and with- 


Jagement» out Plea, and he cited a Judgement in the King's Bench, between 


Jackſon and Parker, 2 Eliz. where in Ejefttone Firme the Plaintiff en- 
tred Meſn between Verdict and Judgement , and this was aſſigned 


tor Errour in the Exchequer Chamber, and the Judgement m_—_ 
anding 


* 
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ſtanding affirmed , and he faid that if Memorandum had been Variance. 


made of it, or if a Jury had found it, and it had been prayed that 
that might be Recorded, yet this had not been material, and that 
that be not afligned for Errour, And to the matter moved by my 
Erother Williams, that there ſhould be a variance between the Plaint 
and the Title, he conceived that there is no ſuch variance, that ſhall 
make the Judgement erroneous, and to that he examined the mat- 


ter. 

Firſt, that the Aſiſe was of a Free-hold in Clepſom, and his Title is 
made of the Park of Clipſon, that that cannot be otherwiſe intended, 
but that of neceſlity it ought tobe the ſame Park. 

For firſt there is but one Park by all the Record. 

Secondly, the Plaint ſaith, De parco predifis, which hath reference 
to _ Park, and there is but one Park put in view by all the Re» 
cord, | 

Fourthly, it ſhall be ſo taken according to the common ſpeak- 
ing. 

Fifthly, when he hath made his Plaint of the cuſtody ot the Park of 

Clepſom, and of the Herbage and Paunage of the Park atorclaid call- 
ed Clepſom, theſe words (called Clepſom )are but Idle and Tritles, and 
-that which is but ſurpluſage ſhall not annoy. Alſo he ſaid that F. and 
E, are Letters which do not much differ in pronunciation, and they 
are all one as Tand be ſhall be pronounced as bz, and he cited the Book 
of 4 H.6.26. where in Debt, variance was taken between the Writ and 
the Obligation, that is, Quatuordecem pro Quatuordecim, and this va- 
riance was not material, but that the Writ was awarded good, and 
ſo he conceived that in this Caſe the variance-of Clepſom and Clip- 
fom (hall not be ſuch a material variance, that ſhall make the-Judge» 
ment erroneous, and to the Title, 

Firlt, to Markbam's Grant , that is, where the Jury hath found, 
Nuod wlterius conceſiit, &c, And doth not ſay, Per eaſdem, he held 
that good without ſcruple, and this for the neceſſary Relation , 
that this had to any thing before granted 3 for he ſaid that this 
ſhould be a ſtrange and marvellous Patent which begun in ſuch a man- 
ner, that is, Et wlterizs Rex concedit, &c. and there was not any 
thing granted before. And for that he cited the Caſe of 11 Ec. 4.2. 
where Debt was brought upon an Indenture againſt the Abbot of 
Weſtminſter, and the Indenture was between the Abbot of the Mo- 
naſtery of the bleſſed Mary of Weſtminfter, and rehearſed divers Cc+ 
venants, for performance of which Covenants, the- Abbot ot e!t- 
minſter bound himſcif in twenty pound, and doth not ſay that 
the aforeſaid Abbot, and yet good, for it ſhall be intended the ſame 

Abbot, for he is party to the Deed z .and the Caſe of 10 H. 7. 12. 
where in Afiſe of Common the Plaintiff .makes his Plaint.of Com- 


MOI}-- 


240 The Earl of Rutland againſt the Earl of Shrewsbury. Party, 


mon appurtenant to his Free-hold in D. and ſhews for Tirle, that 
he was fſciſed ofa Meſſuage, and of a Carve of Land in D. to which 


the Common is appurtenant, and that he and his Anceſtors, and alt * 


thoſe whoſe Eftates,. &&c. have uſed Common of palture with ten 
Beaſts, and exception taken to the title, becauſe he faith that he was 
ſciſed, and faith not, that he is, and yet good by this word (Fit) fox 
that ſhall be intended that he continues ſeiſed , fo he (aid that thin 
which arc neceſſarily to be intended, though they be not ſo parts 
cularly expreſſed, yet ſhall be good by Implication, -and fo he concly. 
ded that this is no Errour, tor which the Judgement ſhall be reverſeq, 
And to che challenge , he conceived that this is nut any principa} 
challenge, and to that he put this difference, that it a man brings 
an Aſiſe of certain Land , and hath an Action of Treſpaſs hanging 
againlt the Sheriff tor entring into the ſame Land, there (hall be 1 
principal challenge to the Array, but if it be for entry into other 
Land not in demand , otherwiſe it is, and what is principal chal. 
lenge, and what not, he cited the Books of 3 E4. 4. 12. 6 Ed, g, 
1-21 Ed. 4.67. 14 H.7.1.21. Ed, 4. 10. And to the point in que. 
ftion he cited the Books betore remembred by Crook and Wili. 
ams and no others, and for that I omit to recite them, and he 
agreed alſo that in Actions which concern life, Honeſty, Maym , 
Battery, to ſay that he hath ſuch Action hanging againſt the Sheriff, 
ſhall be a principal .challenge, but Treſpaſs for entring into Land not, 
for in Treſpals there is no Land to be recovered, alſo no damages but 
to the value of the Treſpaſs. 

And in Debt a man (hall recover more than in Treſpaſs : And yet 
it is agreed that this is no principal Challenge to ſay, that he hath 
an Aion of Debt hanging againſt the Sheriff, as the Book of 11 H, 
4. is, which hath been remembred, and for this I conceive it no 
principal challenge: And to the Seifin of the Paunage , it a Horſe 
may take Seifin of «that, it ſeems that yea, for I conceive that the 
taking of Sciiin doth not conlili in the cating, or not eating of that, 
ot which the Scilin is to be taken, and for that he cited, that it a 
man grant me the Herbage and Paunage of his Park, and I come 
into the Park, and take the Grals and Herbs into my hands or it 
I gather Akorns , this is ſufficient Scilin for. me to have Aſiſe, 
though that I do not cat the Graſs, nor the Akorns , and tor 
that, let us put the caſe that a man hath Herbage granted to him, 
and he puts ia his Beaſts, and beforc that they eat the Grals, 
they are driven out, none will deny , but that, that (hall be good 
Scilinz for ſo is the Book of the 22 Aſiſe $4. where a man hath 
Common granted to him, and he takes the Beaſts of a firanger 
and puts them in, and them forthwith drives out, that ſhall be a 


good Scilin of the Common to have Aſiſe, ſo that he ſaid, that the 


cating 
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cating is not to purpoſe , alſo he ſaid Horſes will eat Akorns, 
as well as-Cows : And he faith that in the Country where he inha» 
bits being a Wood-land Country , they will not ſuffer the Bcaſts 
to go into the Woods at a certain time of the year , and this is 
when Crabs are ripe, tor then the Bcaits will +: Crabs, and ſet 
their tecth an edge , and then not being able tr. chew Akorns 
do ſwallow them wholc, and then thoſe Akozns being {ſwallows 
cd whole, will grow in the Maw of the Bcaſt, and fo kill them : 
And he faith that thovgh that Horſes bs not fo proper Beaſts, to 
take Seifin of Paunape as Porks are , yet being put in for the ſame 
purpoſe, if they are ditturbed that ſhall be Scifin and Diſſcifin, and 
it ſeems to him that when things are granted to one, that it ſhall not 
be ſtrange to ſay, that ſeifin of one ſhall be (citn of both, and for that 
if a man grants all his arable Land, all his Meadow, and all his Wood, 
Livery and Scifin in one ſuffices tor all, but I conceive that this is in re- 
ſpe of the ſoil which paſſeth, and fo are all of one ſelt ſame nature, 
and fo he conceives that this is ſufhcient Seifin and Diſſeitin found 
to have Aſiſe, 

And laſtly, to the Title of the Earl of Rutland, he ſaid that this 
was good; and to the Grants of the King, he ſaid two things are 
neceſſary in all Grants of the King, that is, a Recital, and a cer- 
tainty, and when a Recital ſhall bE neceſſary, and when not, and he 
ſaid that in all Caſes, when a common perſon makes a Leaſe for years 
or for life, and the Revertion is conveyed to the King, if the King 
will make Eſtate to another, he ſhall not recite the Leaſe, for this 
not being, of Record, the King cannot take notice of it, and ſo he 
ſhall not recite: But in all Caſes when the King makes a Leaſe for” 
life, or for years, and after will make a Grant to another, he ought 
to recite the firſt Eſtate , becauſe that is of Record : And Juſtice . 
Telverton as I heard of thoſe which were next unto him, put this 
Caſe: That it the King grants a Leaſe for years rendering Rent, 
and after the King reciting the Leaſe , grants that to another for 
years, or grants the Reverſion to another, and doth not recite the 
Rent which was reſerved upon the firſt Leaſe , that this ſecond 
Grant ſha!l be void for the not recital : And the chief Juſtice cis 
ted one Philipett's Caſe to be adjudged in the 2 of Eliz, that 
where the King made a Leaſe tor one and twenty years, and after 
reciting the ſaid Leaſe, grants the Reverſion to another, and before 
that the ſecond Letters-patents were ſealed , the firſt Leſſee ſur+ 
rendred :; And ſaid that the ſecond Grant was adjudged void, for 
the King intended to paſs a Reverſion, and now he ſhall have a 
Poſſe(hon, and all that which. is ſaid to be in the Caſe of Land : Now 
Jet us {ce how it (hall be in caſc of office, and for that if a common 
perſon hath an Office-in Fee, and grants that for life , and after 

I1 grants 
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grants the Fee-ſimple to the King , and the King will-grant chat 
to another, there he ought to recite the common: perſon's Gran , 
as well as if it had been his own Grant, for there is not properly a 
Reverhon of an Office, as the Book cited by my Brother IWW/iliams 
laid. _.. 

Secondly, if the Office be recited in Efe, and be not in Fſſe, the 
Grant is void,as Blanye's Caſe is in the Lord Dyer, 3.Eltz. 197.47, And 
this ſufficeth for recitals ; Then for certainty of the King's Grants,jt is 
faid inthe 2 R. 3+ it is faid that the Grants of the King ought tg 
be made in certain , and for that where the King there Grants to 
Sir Jobs Spencer, that he ſhall not be Sheriff, this was void, for the 
incertainty of the place: But if the Grant had been of ſuch a County, 
or ſuch a County, the Grant ſhould be good : Alſo there ought to be 
certainty. of Eſtates, as it is in 18 H, 8. where the King pgivg 
Lands to one and. his Keirs Males, this is void -for uncertainty of 
the Eſtate, then it is ſo averred in our caſe, if there be notſufficient 
recital and certainty; and to the recital that is good without 
queſtion, for ſhe recites that ſhe hath granted that to Markhan 
tor life, and Markbam is yet alive, and fo the recital good : Ther, 
tor the certainty he ſaid, that the Rule is, that it the certainty be 
declared by expreſs words, or if the King may reduce that to a 
certainty , the Grant of the King ſhall not be defeated , and for 
that he cited the Caſe of Information of Mines, Comment. But if the 
King grant to me all Mines in the Land of F, S. There I ſhall have 
all Mines Royal,for the Law faith, the King cannot have other Mines 
in the Soil of a Subjze& but Mines Royal, and ſo there the Law (upplics 
the Grant, fo that they be Mines Royal, though not expreſſed in 
the Grant in certain ſo he ſaid in the principal Caſe, that the Queen 
hath expreſly recited , that ſhe hath grantcd the Herbage and Pau- 
nage for life to Markham , and that Markham was yet alive, and after 
grants that to the Earl of Rxtland, and doth not fay when that (hall 
begin 3 the Law ſaith that ſhall begin after the death of Markbam , 
for before that it cannot begin ; But if the-Queen had expreſt in the 
Letters-patents, that this ſhall begin forthwith, then this had been 
void, as the Lord Gawdy ſaith in Aitenwood's Caſe, 1 Coke fol. 51. And 
ſo he coneloded the Title of the Earl of Rutland. good : So heat 
firmed rhe Judgement in all; But Wilians was very peremptory for 
the conceit of Paunage 
Faſtice recanted his opinion of- that, and infomuch that there were 
three which concluded for Reverling of the Judgement :/ And yet for 
every-point there were three againſt two: It was doubted if this Judge» 
ment (hould bereverſed or not: And they ſaid that they would ad- 
viſe with the reſt of the Jadges, and'after that it was moved again by 
Sexjeant Nichols inithenext Trinity Term; and Telverton, and the ohict 


Juſtices: 


that it was not good Seilin : But after Crooke- 
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Juſtices would have the Judgement affirmed 3 but Ylliams, Fenner, 
and Crooke to be reverſed,and note well this Precedent, where Judges 
ment was reverſed, and yet for every point there were three Contra 
two, or four Contre one : See the hrſt Judgement in the Common 
Bench Michaelmas 6 Jacobi afterwards. 


Termino Paſch, 7 Jacobi 1609. iz the King's Bench. 
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THe Caſe was this : King Hexry the eighth Incorporated the MiGaming 


Scholars of Trinity College in Cambridge by the name of Ma- : 
fter, Fellows and Scholars : Collegit Sanfte & Individue Tri- 
nitatis, in the Town and Univerſity of Cambridge , and in the 6 EA, 
6. They made a Leaſ? by the name of Maſter, and Fellows of 
Trinity College in Cambridge , leaving out the Univerſity: And if 
this Leaſe were good or not was the queſtion ; And Telverton ar- 
gued that this was not a good Leaſe, and that for the miſnaming of 
the Corporation: And to that he ſaid, to every Corporation, two 
things were incident, that is, name and place: and if any of thoſe 
fail and be not certainly recited in a Leaſe, the Leaſe ſhall not be 
good ; And he conceived that this Corporation is founded upon 
two places, and that one of them, that is , the Univerſity is leff 
outs and for that cauſe the Leaſe is nothing worth, for if a Cor- 
poration hath two names, one of them cannot be-omitted , as it is 
in the firſt of Mary Dyer g6, 97. and 4 Mary+-440. and 159. 11, 
Eliz, Dyer 278. 35 H. 6.5. and 6, No more then when it conſiſts 
of two places, one of them may be left out : And for that, if they had 
been incorporated by the name of Maſter and Fellows of Trinity 
College in Norfolk, and Sxffolk , in a Leaſe they could not leave 
out Norfolk,or S»ffalk, but both the places ought to be inſerted : And 
by him in the principal Caſe, if the Leaſe had been made by the name 
of the Maſter and Fellows of Trinity College in the Town, and leave 
out the Univerlity of Cambridge, without queſtion, this ſhall be void, 
lo here this being implicdly omitted (hall be as ſtrong, as if it had been 
by expreſs words excluded, fon the making of every Corporation, 
the intent of the Founder -is to be conſidered, and for that it ſeems 
the Intent of the King in placing that in both places, was firſt to e- 
rect a College, and that to grace the Town, and then he hath placed 
them in the Univerſity, and this was for the inſtruction in good 
Arts and Learning, and fo for theſe benefits they have of both theſe 
places, nor one nor the other may be left out ; And it the King had 
11 8a ' INCOr- 


Walter, 
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incorporated them by therame of Maſter ard Fellows of Trinity Cot 
lege in Cambridge, and in the Market place of Cambridge: There 
though that the Market place was parcel of. the Town of Cambridge, 
yet it ſcems to him that this cannot be left out, for peradventure the 
Founder hath a ſpecial reaſon to place that there, that is, to have 
all things neceſſary for them more ncar unto them: Alſo where any 
ſtranger demands any poſſc{hon of them in Precipe Qcod Reddat, or 
ſuch like, he ought to enſue them certainly and preciſely : Then 
a Fortiore where they depart with their poſſethons by their. own 
Act, there they (hall not be unknowing of their own names : And 
Walter of the Inner Temple argued to the contrary, and he con- 
ccived that the Leaſe is good, and firſt he.argued the ground which 
hath been taken of the other part, that is , that every Corporation 
ought to be in a certain place, and he conceived that there is a 
certain place in this place, that is, the Town of Cambridge : And 
to that, that is ſaid that this Corporation is founded upon two 
places, he denied that all together, for no more than one materj- 
al Body, may be but in one place Sin! and Semel, no more may 
it bein a Body Corporate, which hath always its refemblance to 
a Body natural, and'for that he denied the Cafe, which hath been 
put of the other part, of Norfolk and Sxffolk: And he cited the 
Opinion of the Lord Popham in Button's Caſe, in which the Lord 
North was intereſted, that a Corporation cannot be limited to a Coun- 
ty, as Probos Homines of ſuch a County, or Trinity College in ſuch a 
County, but it ought to be reſtrained taſome certain place; or one 
County, or a Town : But admit that the Corporation may be faund+ 
ed upon two places, yet he faith that a Univerſity is not Local, but 
Perſonal : And to this purpoſe he cited two Records, one in 48 H.3, 
which was this: King H. 3. intending to keep a Parliament at Ox- 
ford, and knowing that the place was not ſufficient to contain all 
thoſe, which ſhould be there aſſembled, and the Scholars together, 
fent his Writ which was direRted to the Chancellor and Univerſity 
of Oxford, commanding them that they ſhould remove the Univer-" 
fity to ſuch a place, till the Parliament ſhould be ended : And after 
he ſent his Writ to them again , which was dire&ed to the Chan- 
cclttor and Univerſity, by which he wilPd' that they ſhould return 
again , the Parliament being ended, by, which Writ he conceived 
that it appears that the Univerfity was not Local ; And this for two 
Reaſons 

Firft, infomuch that this Writ was direQed to the Chancellor and 
Univerſity, and: every Writ is directed to a perſon and not to 
place. 
Secondly the Writ that he ſhonld move and remove the Univer- 
fity; which is a thing impoſſible co do; if it ſhould be a place : The 


other. 
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other Record was 49 Ed. 3. And this declares, that there was 
contention between the Scholars of Cambridge , and: the Towns» 
men. there , and the *Scholars went to Northampton , and there 
they made a Petition to the King , that they might ere a Uni- 
verlity , and the King ſent his Writ to the Major , commanding 
him that he would not ſuffer the Scholars to remain there, and 
that he would not there erect a Univerſity, which proves that a U- 
niverfity may be creed at the Kings pleaſure, and ſo cannot a place 3 
then admitting that a Corporation may conſiſt upon a place , yet 
the Univerſity not being a place , that ſhall not be any prejudice 
to omitit : And he cited a Caſe which was adjudged as he faid, in 
the 26 of Eliz. which was thus: The Dean and Canons of WWin-+ 
ſor made a Leaſe for years by the name of Dean and Canons of 
new Winſor : And this was adjudged no variance, and the Caſe of 
5 Ed.4.5. of the Abbot of Saint Maries in Tork, which fee there : 
Andhe ſaid the Lord North's Caſe was thus : That Chrifi-Chareþ in 
Oxford was incorporate by the name of Dean and Canons of Chriſt- 
Church in Oxford: And they made a Feoffment by the name of 
the Dean and Canons of Chriſt-Charch in the Univerſity of Ox+ 
ford , and adjudged a good Feoffment : And he faid that in the ar- 
gument of this. Caſe it was ſaid by Gazdy, that it a Corporation 
were made of Dale, and after Dale is made into a City , they may 
make a Leaſe by the name of a City of Dale, and the Lord Popham, 
(as he ſaid) put thele Caſes that is, that iſ a Corporation be found- 
ed of Oxford: And that they made a Leaſe by the name of, &*c. in the 
Precin& of Oxford, this ſhall be a good Leafe , yet a thing may be 
within the Precinds of another place , and not in the place; And in 
the 32 Eliz. was the Caſe of one Jermin- and W/ylles ; that if a Cor- 
poration be made , by the name of Dean and Chapter of Saint Mz- 
ries in Exceter is good : But they agreed in this Caſe, as he ſaid, 
that if it appear that they cannot be intended all one, otherwiſe it 
ſhould be, and he conceived in the principal Caſe, that it is not ne- 
ceſſary that it ſhould be intended the ſame place, and for that he 
conceived in all thoſe Cafes that the Leaſe ſhall be good , and he ſaid 
there were near two hundred Leaſes upon the ſame Title, for which; 
Ec, 

And after that it was argued in Michaelmas Term 1609. 7 
Facobi by the Juſtices : And the opinion of Crook' and - Williams 
Juſtice was, that the Leaſe was good ; But Fenner and Telvertox 
to the contrary's and Flemming chict Juſtice argued that the Leaſe 
was not good ; but he faid this ſhould not be abſolutely his'opinions 
but moved a compoſition betwixt the parties: But inſomuch that 
the matter was not compounded, in the fame Michaelmas Texm, 
Judgement was prayed : And Ililiams Juftice brought into. the 
| Court 
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Court a Decree out of the Court of Wards concerning the Caſe which 
is put in 7 Eliz. Dyer, and 1 Coke Porter's Caſe : And upon the 
Decree appears, that an Information being exhibited there againg 
the Maſter and Fellows of Trizity College in Cambridge concerning 
certain Land they made Title to, by a Demiſe made to them, by the 
name of Maſter , Fellows and Scholars, of Trinity College in Cam. 
bridge and this Demiſe was made,four and five of Philip and Mary, and 
the Degree recited, that upon this were two great Doubts and Quegj.. 
ons conceived. 

Firſt, if this Deviſe were good, and alſo by the Statute of 1 and 
2 Phil, and Mary, which enabled to Deviſc to ſpiritual Corporati. 
ONS. 

And the: ſecond point was, that where they were. incoporated 
by the name of Maſter, Fellows and Scholars, De ſanta & Indi. 
vidue Trinitate, in the Univerlity and Town of Cambridze, if this 
Deviſe made to them, by the name of Maſter, Fellows and Scho- 
hrs of Trinity College in Cambridge was good , and the De- 
cree rehearſed , that the opinion of all the Juſtices in England 
"Was, 

Firſt, That it was a good Deviſe within the Statute of 1 and 
__ and Mary , as it is xeported in. the Book before ci- 
tcd, 

Secondly, that this was not ſuch a miſ-naming of the Corporati- 
on which made the Deviſe void, and Williams Jaftice produced 
this Record, as he ſaid to fortific his opinion : And he conceived no 
difference between a Grant and a Deviſe,nor no difference between 
an Eſtate or Conveyance made unto them, and conveyance made by 
them, and for that he cited the Caſe in the 19 H. 8. in Dyer, where 
it a man Deviſe Land to the Abbey of Saint Peter's, where the foun. 
dation is Saint Pawl, this is a void Deviſe, and ſo in a grant. And 
Crooke TJuſtice;, to the ſame intent, Telverton Juſtice to that De- 
cree ſhewed by my Brother Williams , I conceive a great diffe 
TENCE, 

Fir, a Will and a Grant, for in caſe of a Will, it ſufficeth if they 
be deſcribed by a name , by which the intent of the Deviſor may be 
ſufficiently known, and a man is intended to be Ineps confilii at the 
time of the Deviſe made, and for that, that he hath not any to in- 
ſiru& him of the preciſe name of the Corporation, for which , &*, 
And Fenner JuRice to the ſame intent, and if a man Devile to one, 
and his Athgns, as it is a Fee-fimplc in Caſe of a Devile, ſo it is not 
in Grant, and fo Deviſe to one and his Children, is an Eftate Tail in 
Caſe of Deviſe , but not in a Grant ; Flemming chicf Juſtice to the 
ſame intent , and to the Decree he ſaid, that this is as good Law, 


as ever he heard in his lifez but yct he conceived alſo, that there is 


a grcat 
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a grcat difference between a Grant and a Devile, as if aman Deviſe to 
a Monk the Remainder over,this is a good Remainder,fo Devile to one 
the Remainder over, and the particular Tenant refuſe, thisis good in 
a Deviſe, contrary in Grant, 'and to the Caſe which is put by my Bro- 
ther Williams out of the 19 H.8. Dyer, there is a great difference, where 
there is not anyſuch perſon at all to rake, there the Deviſc ſhall be 
yoid, as where the Deviſe to the Abbot of Saint Peter, where the toun- 
dation is of Saint Pax, and where it is a perſon certain, but all the 
name is not ſo preciſcly recited, and to that which is faid by my Bro- 
ther Williams, that no difference between conveyance made to them 
and by them, I agrce to him with this difference, that is, it con- 
veyance be made to them, of what by preſumption in Law they 
are knowing, and are partics , as a Fine levied to them, and ſach 
like, but of a Devilc it is not preſumed, that they have knowledge 
of that till the death of the Deviſor, and he conceived that the Leafe 
is void, and this Decrce thewed, hath not changed his opinion, but he 
moved the partics again to an agreement, and would-not. as yet give 
Judgement. | 

Hitcham the Queens Attorney, moved'the Court for a-Prohibi- 
on, and the Caſe was this , two Merchants covenanted by 'Deed 
with their Factor to allow him ten pound a 'Month-for-his Wages, 
and one Merchant ſealed the Dced in England, and the other ſcaled 
that upon the Sea, and the Fator came and ſued the Merchants 
in the Admiralty tor his Wages, and. by the Court infomuch that 
one of them fcaled it upon -the Land, this is not-any. thing, 
done upon 'the decp Sea , and tor that Prohibition was granted to 
him. 

Upon a Motion made by I/incolt of the Middle Temple to diſſolve 
a Prohibition granted to the Spiritual Court, upon 3 Libel for Tithes, 
there'the Court took this Rule, that whena Conſultation is lawful- 
ly granted , .there a new Prohibition (hall not be granted -upon the 
{ame Libe}, and yet they qualihcd that with this diffcrence , that 
is, when a Conſultation is granted upon any fault of the Prohibiti- 
on in form by Miſpriſion of the- Clerk, or by mif-pleading of any 
Statute, in that, or ſuch like, there a new Prohibition-may be grant- 
ed upon the ſame Libel, but if Conſultation: he. granted upon the 
right of the thing in queſtion, there! a 'new Probybition ſhall noc-be 
granted gpon the ſame Libel ; Sce the Seatute of 5 Ed, 3... 


Paſch. 9 Jacobi 160g. in the: King's, Bew2b.. 


Romebead ind Spencer Plaintiffs Rogers Deferdent,, where: an 
23 Action of Debt-was browght by the- Plaintiffs againſt, the-Pefene 
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dent as Adminiftrator during the Minozity of one 7. $, ang t, 
Plaintiffs ſhew in theix Count, that the ſaid F.S. at the time of thy 
Writ brought , was, and yet-is within age of one and twenty 
years, and Verdi& paſſeth againſt the Defendent, and Crewe mg. 
ved in arreſt of Judgement, that the Declaration was inſufficient, fox 
they have declared that the Executor was within the age of one and 
twenty years,. and the Adminiſtration during the nonage ſhall ceaſe 
when the Infant comes to the Age of ſeventeen years, fo that he may 
be of the age of 17, 18, 19, or 20 years, and yet the Adminiſirz. 
\ tion ceaſeth, and fo of Action againſt. Adminiſtrator , and fo w; 
the Opinion of all the Juſtices, and the Judgement was fayed 
upon that , according to the reſolution of Piggott's Calc, 15 Coke 


29..4. 
A Married Lomer againſt Hockhead, the Plaintiff declares in Ejeciione F ire, 
Wie cannet upon a Leaſe made to him by three Husbands and their Wives, 


ter of At- and that the Defendent ejected him, and at the ſue upon not guilty, 
torney.. and in evidence to prove this Leaſe, and the delivery of that , was 
ſhewedia Letter of Attorney made by the Husbands and their Wiye, 
and the counſel of the-Defendent takes exception to the Declaration, 
for they have declared upon a Leaſe by three HuSbands , and their 
Wives, with a Letter of Attorney to make delivery, and a married 
Wife cannot make a Letter of Attorney : And fo this is not a Leaſe 
of the Wives, and ſo the Plaintiff had declared upon no Leaſe ; 
And the opinion of all the Court was ,. that a marricd Wife 
could not make a Letter of Attorney : And Williams Juſtice come 
pared this to the Caſe of an Infant, as if an Infant makes a Feoffment 
or a Leaſe, and delivers that with his hand, this is not, but void+ 
able : But if it be executed by Letter of Attorney , that is a 
difſcifin to him , but by Flemming and Williams, if the Plaintiffs had 
declared upon a Leaſe made by the Husband only ; this had been very 
ood, 
Replerin. ky Thomas Malin, Plaintiff in Replevin againſt Thomas Twlly : the 
Caſe was, The Queen Mary was ſciſed of a Park called Eejtwood 
Park in her Demeſn, as of Fee as in Right of her Crown, and fo be- 
ing ſciſed by her Letters-patents, let the ſaid Park to two for their 
lives, and after died : And the Queen Elizabeth by her Letters: 
patents reciting the ſaid Leaſe for lives, and that the ſaid Leſſees were 
alive, granted the ſaid Park fo Humphrey Lord Stafford and his Wite, 
and to the Heirs of the ſaid Lord Stafford of the Body of the faid 
Wife lawfully begotten : And by the ſaid Patent the ſame Queen, 
by theſe words, Ac de Amplior: & Uberiori Gratia Neſtris, Volu- 
mus & Declaramus,,, quod fi, Predifins Dominus Stafford , Solver 
ſeu Solvi faciat prefetio Domine. Regine,10 8, ad talem Diem , Tunc 


concedi= 
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years or for life, 


IWarburton Juſtice, that the King is 
and for that he ſhall not be enforced to attend in Caſe, as other per- 
ſons ought to make attendance : And tor that in caſe where a com+ 
mon perſon may make a good Grant, the King alfo may make a good 
Grant, and in the Caſe at the Bary, it the Grant had been made by 
a common perſon, it had been good without queſtion : But the 
tirſt objeion thas hath heen made was, that where.a man hath 
made a Leaſe for lite, or for years, upon condition to have Fee, there 
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Concedimus , quod prediius Dominus Stafford babebit revertionem 
predifiam ſibi & Heredibus ſis : And the Lord Stafford paid the (aid 
ſum of twenty ſhillings according to the ſaid Letters-patents, and 
if he ſhall have Fee-ſimple, or not was the queſtion : And it was ob- 
je&ed that he (hall not have it, for the words of the Patent are; 
that if the Lord Stafford pays the money, Twnc concedimus , the 
which words ſcem that the Grant ſhall take efteQ, in'futuro, and 
it was not a preſent Grant, but when'the money ſhall be paid then 
ſhe granted 3 but it ſeems to the Juſtice, that it was a good Grant 
immediately to take cffect upon the payment of the money, and the 
Condition was precedent, till that be pertormed the Reverſion re- 
mains in the Queen Elizabeth, And the Queen might Grant by one 
ſelf fame Patent as by diverſe : See 10 Aſiſe 13. 7 E4. 3. 8 Ed. 2. Fe- 
offinents, and that the Reverlion (hall not extinguiſh the Eftate Tail, 
but they may well be together, butoctherwile it is of an [Eſtate tor 


ſpecially favoured in the Law, 


the particular Eſtate ſhall be drowned upon the increaſing of the 


Eſtate, but the Statute of Weſtminſter 2. preſcryes the Eſtate Tail 


that it (hall not be drowned, and that the Fee in this Caſe doth not 
velt till the condition be performed ; for if the Leſſee for years or 
life, ſurrender before the performance of -the Condition , the Fee 
doth never incrcale, as it is 14 H. 8. 20. and the Lord Chandois 
Caſe, 6 Coke: But the Eſtate Tail remains after the Condition 
performed, and then hath the Fee dependent vpon the Eſtate Tail , 
and that there is a neceſlity that there ſhall be an office, as it was in 
Nichol's Caſc in the Com, becauſe of the right, and that after the 

Condition performed then the Fee ſhall veſt , Ab Initio, and this 
corporates together partly by the Letters-patents, and partly by the 
pertormance of the Condition 3. and ſo it is in Butler and Baker's Caſe 
that it is not a Grant in faturo, but one immediate Grant to take 
effect in fAturo: Sce 2 H.7. tor the Execution of Chantery and 
Grendon's Caſe in the Com. and 2 H.7, if the King grant Land to 
7-S. tor life , the Remainder to the Right Heirs of F. R. which is 
in life, the Remainder is good, as well as in caſe of a common pers 
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fon, and ſo he ſcemed that Judgement ſhall be given for the Plain- 
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before the Grant ,-and Formedon in Remainder Jieth for it , ang 
though it be miſrecited, yet it ſhall be good, and aided by the Sta: 
tute of Miſrecitals , and grant of a thouſand is ſuffered to conyey 
the Reverſion of a thouſand by the Common Law 3 and it the recira] 
were that it was Reverſion depending upon the Eliate Tail, it wy 
good without queſtion, and the King may grant five hundrcd Re. 
verlions if he will , and that the laſt ( Damnus ) B ex certa ſciewia 
& mero -motu noſiris Damus & concedimus, that it the Patcntee pay 
twenty ſhillings, Twuxc ſciatis, quod nos de ampliori gratia & ter 
ſeientia & mero motu noſtris, concedimus, &c. and that the word V4. 
tumns will amount to a Covenant , or a Relcaſe, as 32 H.6, The 
King by his Patent by theſe words (Nelent } that he (hall be im. 
pleaded , and this amounts to a Releaſe, and ſo words which in- 
tends expreſly words: of Covenant , may be pleaded as a Grant jn 
caſe of the King, as it is 25 Ed. 4. So if a common perſon licenſe ano= 
ther to occupy his Lard, this amounts to a Leaſe of Land, if thetime 
be expreſſed 3 fo it a man grants to another that he ſhall have and 
enjoy his Land to him and his Heirs, that by that Fce paſſeth; 
And if the King grant Reverfon to begin at Michaelmas, the Grant 
is yoid , for that jt is to begin totally'at Michaelmas, and doth not 
Jook back to any precedent thing : But if it relate to any precedent 
A, then that ſhall be good by relation, and ſhall pals ab Initio; See 
Com. Walſingham's Caſe 553. b. that in ſuch a Caſe the performance 
of the Condition diveſts the Efiate out of the King, and there is no 
difference in this caſe betwixt the King and a common perſon, and 
agreed in the Caſe of Littleton :. Where a man makes a Lealefor 
years upon Condition to have Fee, that the Fee (hall not pals till the 
Condition be performed, and with this agrees 2 R. 2. But it a man 
makes a Charter of Feoffment, upon Condition, that if the Feoffee 
enjoy the Land peaccably, for fifteen years, that the Feoffment (hall be 
void : In this Caſe the Fec>ſimple determineth by the performance 
of the Condition, and in this Caſe the Fee paſſeth, ab Initio, by the 
Livery,: 2s in 10 Aſiſe 18. Aſiſe 1. 44 Aſiſe, 49 Aſiſe. And he agreed 
that by the words Habear & Teneat, the Reverſion paſſcs,and this is 
good Fee-ſimple, and this refers to the tirſlt Damus & Concedimns, and 
ſo concluded that he ſeemed that Judgement ſhall be given for the 

"BY Ronny | 
Coke chief Juſtice accordingly, and he conceived that there are two 
guetiions upon the ſubſtance of the Grant, obs 
n 
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And to the firſt Obje&ion , that hath been made, that is, that 
Reverfion was granted, and increaſe of an Eſtate cannot be of a 
Reverſion, and in all theſe Caſes which have been put they are. of 
an Eſtate in poſſeflion, and fo is the Caſe of Littleton alſo, and he 
agreed that it ſhall not be good, if it be not good, ab Initio; that 
though there be not other words than Reverſionem prediiam; That 
it ſhall be good. 

And to the ſecond point upon the former: He conceived that 
the Grant is but a Grant, and that the Condition is byt prece- 
dent Limitation, when the Eſtate of Fee-ſimple ſhall begin, and 
ſo it is ſaid by Montague, in Colthurſt and Brinskin's Caſe in :the 
Com, And further he ſaith that there are four things neceſſary for 
increaling an Eſtate, | 

Firſt, that it ought to be an Eſiate, upon which the increaſing 
Eſtate may incrcaſc. 

Secondly, the particular Eſtate ought to continue, for otherwiſe 
it is Grant of a Reverſion in Futuro, 

Thirdly, That the Eſtate which is to increaſe ought to veſi by the 
performance of the Condition, for't there be diſturbance that it can» 
not then veſt, then it can never veſt, | 4X 

Fourthly, that both the Eſtates. as well, the particular Eſtate as 
the Eftate which is to increaſe'ought- torhave: their beginning by one 
ſelf lame Deed, or by diverſe Deeds delivered at one (elt ſame time. 

And to the firſt, and to prove that he cited 44 Ed. 3. Attaint 22. 
Leſſee for years ' upon condition to have Fee, grants his Eſtate, 
the Fee doth not increaſe upon the performance 'of the 'Candi- 
tion., for then it_ (hall-paſs- as a Reverſion , and ſo the particular 
Tenant ſurrenders his Eftate, as it is faid,' 14 H. 8. : - Fox if 
the Privity be deftroyed, the Fee will never incxeaſe, but there is no 
ſuch nicety, but that if the' fubſtance of the Eſtate remains, though 
it doth not remain in ſuch form, as it was atthe firſt-Reycrſgon, the 
Eſtate may well increafe, as if Lands-be-given to the, Husband and 
Wite, and tothe Heirs of the Husband, upon the Body of the Wife to 
. be begotten, the Wite dies, and the Husband'is [Tenant after pollibili- 
ty of Iſſue extinct, yet he may well- performs the Condition, for the 
Eſtate remains in ſubſtance, and with this agrees, -20 H, 6, Aid 3 
and (ſoit is tfa Leaſe be made to-two for years upon Condition to have 
Fee, one dies; the other taay perform the Condition, .and {hall have 
Fee/lample; as it: is agreed by x2 [{ſiſe- 5, the xealon is that the privity 
remains, and\the- Eſtate; alſo/tm-ſubfance, -| ++; * 

Thirdly, a fotbat: ao.j it ſeems that ittought to veſt upon the 
performance of the Condition ,- which 'is the time limited for the 
beginning_of the Eſtate, and. if -it do not veſt then, it (ball never 
veitand if it do.not veſt without Office in'this Caſe, it ſhall never veſt 
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'at all, but it is for the Honour of the King , that his Grant ſkatl 


have its effe&t;, and 49 E4.3. 16. Iſabel Goodcheap's Caſe, ſhe de- 
viſed her Lands to her Executors to be fold, and dics without Heir, 
the King hath that by Eſcheat, yet the Executors may fcll it, ang 
for that diveſt the Eftate out of the King, and ſo was the Lord Ly. 
vePs Caſe, and the reaſon is for the neceſlity , for the Prerogatiye 
6f the King, ſhall do no' wrong, and there need no continuance ef 


the Eſtate of the part of the Leſſor , but of the part of the Leſſee, 


and for-that if 'the Feoffor make a Feoftment, or grant his Eſtate, 
this ſhall not make prejudice or alteration of the Eſtate 3 and fox 
that if the King refuſe to receive the Money, yet if it be tendercd the 
Fee-ſimple ſhall veſt in the Patentee, and the ſimple upon that ſhall 
increaſe: See 31 Ed. 1, .Fcoffments 'and Deeds, B. 32. Druid Furir 
Clamat be. | 

'» And to the fourth it ſeems alſo, that both the Eſtates ought to he 
created and granted by one ſelf fame Deed, or by divers delivered 
at one time, Ouia que in continenti fiunt pro uno habeantur & re. 
putentar;” as if a' man- miakes a Leaſe for years upon Condition to 
have in Tail, upon Condition to have in Fee, this ſecond Condition 


'Is void'; for it -onght to be all one Grant, atid cannot be intire, up- 


on the Privity of the firſt Grant, and it} is not material though that 
the firſt Eſtate be drowned upon the performance of the Condition, 
as if the King makes a Leaſe for life, the Remainder in Tail upon 
Condition, that'if the Tenant for life pay twenty ſhillings, that he hall 
have 'Fee; thisſhall be a good Grant, and 'the Fee well veſted by the 


 perforriiance of! the Condition, though that'the particular Eſtate for 


life ſhall not be drowned, 
And to the ſecond point , that is, that the Grant of the King 
ſhall not be'good , for that, that ir is by the words , Reverſion a- 


_ foreſaid, he agreed that-it-the King makes a Grant to one intent, that 
' ſhall notenure to andthe: intent : But this ſhall enure to the intent 
' tor which it is made;) Vs res 'mapir: valeat quam pereat , and it is 


for the diſhonour-/of the King ,-to make an unconſcionable Grant, 
And to the Obje&ion which is made, that the King is-not underſtand- 
ing of Law,-to thathe anſwered; that-the King is( Capmt Legis ) and 


- for that ſhall not be intended tobeignorant of it,and for that it a Grant 
- may havertwo intendments; oneto make the Grant good ,-the other 
© to: rake the? Grant--void , .it' ſhall <beincended ;! and expounded in 


the better ſence, that is, 'to- make'the! Grant /good:; and not to 


make''the Grant void-; for -rhis-was Iniqua: expoſitio, and allo he 
-"fajd' that the 'Grant ſhall be good for-the+ farſt word ( Concedo ) 
- thoilgh it had'not been ſubſequent. a)fo, as if a man grant a Rent 
- 'eharge; and if it! be beliind.,; that 'the 'Grantec may./dilizain for the 
- firlt Grant, and the Grantis not. of a Reverſion In fetwuro, but grant 


that* 
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that if the Condition be performed, that then the Fee doth paſs 1: fu- 
turo, and it ſeemed to him, that it was a good deviſe to prevent 
that the Eſtate Tail ſhould not be diſcontinued by Fine nor other- 
wile, until the Condition were performed, and ſo of recovery al- 
ſo; forit the King grant an Eſtate Tail, and after grants the Rever- 
ſion in Tail , this {ccond intail is within the intent of the Statute 3 
and when the Iſſue of the tirſt Tenant in Tail (hall not be barred, the 
Eſtate of the Tenant in Tail in Remainder ſhall not be barred : Sce 
the Lord Bark/ey's Caſe in the Com. fol, and 7 Ed. 4. and 
as to the pleading he ſaid, that when the Iſſue is offered, which de- 
pends upon matter in Law, there is no necellity to take travers upon 


* the matter in Law for it doth not belong to lay men to decide the 


matter.in Law, and for that he concludes , that the Grant in ſub- 
ſtance is good, and in form exquiſite, and that the Iſſue in Tai} in 
Reverſion ſhall not be barred, for £#o0d non in principiv valet non vale- 
bit in acceſſario,and that Judgement ought to be for the Plaintiff, which 
was done accordingly. 


N Ejefione Firme againſt Gallop, after Verdid and Judgement for R&eniry a 
the Plaintiffa Writ of Habere Facias Poſſeſionem was awarded and cum—— 
exccuted, and returned and filed, and after the ſame Defendent re- 


entred and outed the Plaintiff, and Attachment was awarded, and 


it ſeems that if the Writ had not been returned , that then a new 


Writ ſhall be awarded, and the Attachment was awarded upon Af- 
fidavit, 


N Action upon the Caſe againſt Trotmay, the words were, Thou Slander of 
ſayeſt thou art an Attorney, but I think thou art no Attorney, but — 
an Atrorncy's Clerk in ſome Office, but if thou be an Attorney I will 
have thee pickt over the Barr the next Term , and thy Ears 
cry the Pillory, and it ſcems that theſe words are not Action» 
able, 


N waging of Law of Summons in Dower , Tt petit Cape , there Cr: Cape 
ought to be two Summons only, and if it be Grand Cape , then *** ©: 
there ought to be two Summoners, and two Viewers, and Summons 
upon the Land is ſufficient to give notice of the Demanlant, of the waging: 
thing demanded, and the day in Court : That in waging Law , *** 
the Lord Coke ſaid, that the Defendent- himſelf ought co ſwear, De 
fidelitate, and eleven others, which are named in the Statute of 
Magna Charta, Chapter Tejtes fideles, ought to [wear De creduli« 
tate, 


IF. 
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F Tenant for life be, the Remainder in Tail to another ; the Re 
mainder in Fee to the Tenant for life, and*the Tenant for life re. 
leaſes to the Tenant in Tail, the Releaſe is good to pals the Re. 
mainder in Fee to the Tenant in Tail, for to this purpoſe the Tenant 
in Tail hath ſufficient Poſſeſhon, upon which the Releaſe may enure , 
but it ſhall not be good to paſs the Eſtate for litez. and 19 H, 6, and 
9 H. 7. if Tenant in Tail in Remainder, Difſciſe Tenant for life, he 
doth not gain Fee-limple by Fwlthorp, but if there be Grand-father, 
Father and Son, and the Father makes a Feoffment, the Grand+Fa- 


ther dies, the Father dies, the Son is barred 3 ſo it the Son had levied 


a Fine being Tenant in Tail, 33 and 39 H.6, 43. 4, 21 Ed, 4. Diſ- 
continuance. 


Paſch. 7 Jacobi, 1609. in the Common Bench, 
Warbrook and Griffia. 


Eeween Warbrock and Griffin, a Gueſt brought a Horſe intoan 

Inn in Londox to be kept, the which ftaid there fo long, till 
he had caten out his Worth, and then the Inn-keeper cauſed the (aid 
Horſe to be priſcd , and then ſold him according to the Cuſtom of 
London, and it (ecms well he might doit, and that the Sale was 
lawful; for the Inn-keeper, as to the Perſon of his Guelt ought 
to receive him, and he is compellable to doit, as it is 5 Eg. 4. 2. and 
22 Ed, 4. And for his Goods he ought to keep them ſafe, 
and of the other part. the Gueſt ought to pay the Inn- keeper, as 
well for the meat of his Horſe, as for his own, as it is 28 H. 6, And 
it ſhould be inconvenient, that he ſhould be pur to his Action for, 
ee, And for preventing this miſchief, the Inn- keeper may detain 
the Horſe of his Gueſt, till he be ſatisfied 3 and it ſeems to Coke 
chief Juſtice, that an Inn-keeper is not chargeable with the Goods 
of any, which is not lodged in the Inn, and the Goods muſt be 
loſt by defaule of the Inn-keeper , and that the Inn-keeper is not 
compellable to receive the Horſe of any , if the Maſter be not lodg» 
cd, and if a Neighbour of the Inn-keeper come to the Inn keeper, 
he ſhall not anſwer for the Guods, for he is not lodged, but as a 
Tipler, and ſo if an Inn- keeper invite any to his Houſe Ad Pran- 
dendum aut Cenandum,” the Inn-keeper ſhall not be charged, as it is 
35 H.$. For it was agreed that the Gueſt ought to avcrr that 
he' was lodged in the Inn, And Foſter Juſtice ſaid , that it was 
adjudged in the Caſe of one Perin of the” Black, Swan in Holbowrn , 
that by the Cuſtom of London, an Inn-keeper may fell a Horſe 
which remains with him to be kept, and hath caten more than he 
is worth; and fo it was ſaid by Foſter , that where a Habeadaſher 
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of Londox came to an Inn, and there fold divers Hats, and after went 
to a Fair, and left divers other Hats in the Inn, the which in his ab- 
ſence were ſtollep, and the Inn-keeper ſhould not anſwer for them 3 
for that,that the Haberdaſher was not lodged in the Inn at that time; 
and this was the Caſe of one Coley,in the 25 of Eliz. But Sir Edwin 
Sands lodged inan Inn, and there left a Trunck, and went to meet 
the King, the Trunck remaining in. the Inn, in his ablence it was 
ſtollen, and the Inn-keeper was charged, were the Nifference, it the 
Owner defire that his Horſe ſhould go to graſs, the Inn-keeper (hall 
pot anſwer z but if an Inn-keeper receive the Horſe, and of his own 
head puts. the Horſ&to graſs, and he is ſtollen, there the Inn-kceper 
ſhall be charged, and though the Infi-keeper deliver the Rey 0! the 
Chamber to the Gueſt, yet the Inn-keeper ſhall anſwer for the gyods 
which are ſtollen, for it is an implied promiſe of cvery part, that is. of 
the part of the Inn-keeper, that he ſhall preſerve the Goods of his 
Gueſt, and of the part of the Gueſt, that he will pay all dutics and 
charges, which he cauſed in the houſe, and that the Fnn-keeper may 
retain (without Cuſtom )by the Common Law, the Horſe of the Gueſt 
as 2 pledge till he be ſatisfhed of all dues, and fo a Tailer and Goods 
taken in Withernam, but the Inn-keeper cannot work the Horle of his 
Gueſt in ſuch a caſe, nor ſel] his Goods, though that they be Bona 


peritura, 
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T Homas Fonham brought an Action of falſe Impriſonment againſ 
Dodtor Alkins,and divers other Doctors of Phyfick ; The Defen- 
dents juftited,that King H.S. Anno Decime of his Regn,tounded a Col- 
lege of Phyſicians, and pleaded the Letters-patents of the Corporati- 
on; And that they have Authority by that tochuſe a Preſident, &c. as 
by the Letters-patents,&e. and then pleads the Statute of 32 H.$. chap. 
40. And that the ſaid Door Alkins was choſen Preſident, according, 
totheſaid Act and Letters-patents,and where by the ſaid At and Let- 
ters- patents it is provided, that none (hall praQtiſe in the City of London 
or the Suburbs of that, or within ſeven miles of the ſaid City, or cxer- 
ciſe the faculty of Phyſick, if he be nct to that admitted by the Let- 
ters of the Preſident and College, ſealed with their Common Seal , 
under the penalty of a hundred ſhillings; for every Moneth that 
he (not being admitted ) ſhall exerciſe the ſaid faculty 3 further 
we will and grant tor us and our Succefſors, that by the Preſidert and 
College 
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Collepe of the Society for the time being, and for their Succeſſors 
for ever, that they may .choſe four every year, that ſhall have the 
over-ſccing, and ſearching, correQing, and governing, of all in the 
ſaid City being Phylicians , uſing the faculty of Medicines in the 
ſaid City, and other Phyſicians abroad whatſoever uſing the faculry 
of Phylicking by any means frequenting and uſing, within the Cj+ 
ty or Suburbs thereof, or withih ſeven miles in compaſs of the (aid 
City, and of puniſhing them for the ſaid offences, in not well ex. 
ccuting, making , and uſing that : And that the puniſhing of 
thoſe Phyſicians uſing the ſaid faculty, ſo in the premiſſes offerding, 
by Fincs, Amercements, Impriſonments of their Bodics , and þ 
other reafonable and titting ways ſhall be execiited : Norte the pre« 
amble of theſe Letters patents is, Quod cum Egregii officii notri 
munus arbitremur, ditionis noſire , Hominam felicitati omni ratime 
Conſulere ; I4 autem vel inprimis fore , fi improborum conaminibug ' 
rempeſtivs occurramus , apprime neceſſarium fore duximus , impro« 
borum quoque hominum” , qui medicinam magis avaritie ſue cauſy, 
quam ullins boxe conſcientie fiducia profitebautur, unde Rudi & cre« 
dale plebi plurima incommoda oriuntur , audaciam compeſcere, Ard 
that the Plaintiff praiſed in London, without admithon of the 
College , and being Summoned to appear at the College , and 
examined if he would give ſatisfaction to the College according 
to the ſaid Letters-patents and Statute , he anſwered that he had 
received his Degree to be Door of Phyfick by the Univerſity of Cam- 
bridge , and was allowed by the Univertity to practiſe, and con» 
feſt that he had praiſed within the ſaid City, and as he conceived, 
it was lawful tor him to praQtiſe there, that upon that the ſaid Pres 
fident and Commonalty fined him to a hundred ſhillings , and for 
not paying of that, and his other contempt, committed him to Pri- 
ſon, to which the Plaintiff replied as aforcſaid , and vpon this de- 
murrer was joyncd : And Harris for the Detendent, faith, that 
this hath bcen at another time adjudged in the King's Bench, where 
the ſaid Collcge impoſcd a Fine of five pound upon a Dottor of 
Phyſick which praGiſcd in Loxdonu without: their admiſſion, and for 
the non payment of that, brought an Acticn of Debt, and adjudg- 
cd that it lay well, and that the Statute of 32 H.8. extends as 
well to Graduats, as to others, for it is general,and Graduats are not 
cxceptcd in the Statute , nor 'in the Letters-patents, and all the 
miſchicfs, intended to be redreſſed by this, are not expreſſed in 
that, and the Statute (hall not be intended to puniſh Impoſtors on» 
ly, but all othex which practiſe without examination and adwit- 
tance, for two things are neccſlary to Phyſicians, that is, Learning 
and Experience, and upon that there is a Proverb, Experto cre- 
&» Roberto: And the Statutc intends , that none ſhall practiſe _ 
ug 
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but-thoſe which are moſt learned and expert, more than ordinary : 
And for that the Statute provides,that none (hall praQtiſe here without 
allowance and examination by the Biſhop of Londox, and the Dean 
of Pawlr, and four Learned DoQors : But in other places the exa- 
mination is referred only to the Biſhop of the Dioceſs, and the rca- 
ſon of the difference is, for that, that Loxdos is the heart of the King» 
dom : And here the King and his Court, the Magiſtrates and Judges 
of the Law, and other Magiſtrates are Reſident, and with this agreed 
the government of other well-governed Cities'm Traly and other Na- 
tions,as it appears by the preamble of the ſaid Letters-patents : And 
it appears by the Statute, that this was not intended to extend to Im- 
poſtors only, for that, that the word Impoſior is not mentioned in the 
Statute : And the Statute provides that they ſhall be puniſhed, as well 
for ontag and uſing, as for il] uſing : And allo it is provided that the 
Statute of 1 Mary 1. Parliament, chap.'y. that the Gardians, Goalers, 
or Keepers of the Wards, Goals, and Priſons within the City and 
PrecinC of that, fhall receive into his Priſon all ſuch perſon and per- 
ſans fo offending, which are ſent or committed to them, and thoſe 
ſafely (ſhall keep without Bail, till the party ſo committed ſhall be dif. 
charged by the faid Preſident, or other perſon by the ſaid College to 
that authoriſed 3 by which it appears, that the Goalers, Keepers of 
Priſons , have power to retain ſuch which are committed : That then 
the Preſident ſhall have power to commit, for things implicd are as 
ſtrong, as things expreſſed 3 as it appears by the Comt. Stradling and 
Morgan's Caſe: And alſo in the Earl of Leiceſter's Caſe, where it is a- 
greed, that Joynture before Coverture cannot be waved, and this is 
implied within the Statute- of 27 H. $8. And fo the- Statute of 
2 Ed. 6. provides that after ſeven years Tithes ſhall be paid, by 
which it is Collected by Implication, that during ſeven years, 
Tithes ſhall not be paid z and fo he prayed Judgement for the De- 
fendents. 

Dodridge Serjeant of the King, for the Plaintiff ſaid, that the Sta- 
tute of 24 H. 8. chap. 5. and the Letters-patents gives power to four 
Cenſors to puniſh tor ill executing, doing, _ uſing the faculty 
of a Phyſician, and the Plaintiff was not charged for ill executing 
of it, doing or uſing :; But it is averred, where Revers the Plain- 
tiff was nothing ſuthcient to exerciſe the ſaid Art, and being ex- 
amined, leſs apt to anſwer, and thereupon they forbade him, and 
being ſent for, and not appearing, was atmerced five-pound, and 
order that he ſhould be Arreſted , and being Arrefted, upon his 
appearance' being examined if he would ſubmit himſelf to the ſaid 
College, he an{wered and confeffed , that he had practiſed with- 
in the (aid City , being a Door of Phyſick as aforcſaid, as well 
5 him it was lawful, and that he would pradtiſe here again, for which 

L1 he 


257 


Wl alter ro 


Oollege of Phyſician's Caſe. Part 
he was committed 'to Pxifop : So that he was amerced for his con, 
tempt ip the uſing of the (aid Axt, and committed to Priſon for his 
anſwer.upon his examination ;. And he conceived that there are twg 
queſtions conſiderable. - 

Firſt, if the College may reſtrain a DoRor.of Phyſick of his pra, 
Qice In London. 

Secondly, admitting that they may, then if theſe are the cauſes for 
which they may commit by theis Letters: patents the firk- Reaſon is 
drawn from the Letters-patents, and the faid Statutes, in which he 
Gd that the intent of the Kjng was the end of his work : And this 
intent ſhall be expounded fox three Reaſons apparent inthe words cop- 
tained in the Grant. 

Firſt, Intenipeſtive Conatibus ocewrrere, 

Secondly, Improboram. Hominum, qui Medicinam magis avaritie 
ſue cauſi, quam nllizs bone conſcientie fiducia profitebantur, andacian 
Compeſcere. 

Thixdly, which would invite-Learned Men to practiſe here, ang. 
for that would,qued Collegium & prefeium Doflorum & graviorum vis 
ram. qui medicinarent in urbe noftra Londino & ſuburbibus infra ſeptem. 
milia paſſium in urbe quaque verſus, publice Exerceant, infitui volumy 
& imperamus : And-further he ſaith, that there are three ſorts of men, 
which meddle with the Body of a man. 

Fixt, is the Learned man which reads all Books extant, and his- 
knowledge is ſpeculative, and by.that he knew-the nature of all Sims 

] * 


les. 
n And the ſecond is praQtive, the knowledge of which is. only his ex. 
perience, he may give Probg&tum4 ef : But the ignorance of the cauſe of 
the Dilcaſe, ayd the. nature. of the things which he applyes for the 
cure of that. 

And the third is an. Impoſter, which takes upon him the knows 
ledge which he hath not, and every of them the College may puniſh, 
tor Male utends, faciende vel:exequendo, by. which way they. will : 
And .this was not: the fixht care. which was had 3. for in the 9 H. 5; 
was a private Aﬀ-made for Phylicians, by. which there is great rc- 
gard to thera which axe Learped. and. Educated in the Univerſity: 
And for. that: the Act provides that they, ſball not be prejudicial to 
any of the Univerſities. of Oxford -and Combridge, and with this a- 
grees 3,H.$, 11. ; and..;the.priviledge .of - them , and; the, Dogs &r- 
graves bomines., mentioned. in- the Letters:patents, are the. Learn» 
cd; Men mentioned in,the A&, for the Statute provides that they 
ſhal! puniſh, according, to, theſe Statutes. , and late EdiQts : Aud- 
by. the former Laws, the Univerſities , that. their. priviledges were 
exceptcd-, and by. thcir.. former. Statutes, the Letters - patents - 
ought: to; bs. dirsRed:,, for, it.is. referred. to. them. ; Allo the Stae 


tutes. 
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tutes of this Realm have always had great reſpe& to the Graduats 
of the Univerſities, and it is not without cauſe, for Sudavit & 
Alfit, and hath no other reward but this Degree which is Door, 
and for that the Statute of 21 H. $. prefers Graduats, and pro» 
vides that DoQors of Divinty, or Batchellors ſhall be capable of two 
Benefices with Cure without diſpenſation ; And fo 13 Elis. pro» 
wides that none ſhall be preſented to a Benefice above the value of 
thirty pound per axxam, if he be not a DoQor br Batchelor of Divi- 
nity : And to the Objection, that none ſhall practiſe 'in London or 
ſeven miles circuit of it without Licenſe , that this clauſe ſhall be 
expounded according to 'the matter, and to that he agreed , for 
the other branches of the Statute are made to cheriſh grave and 
Learned Men, and for that'it ſhall not be intended, that this branch 
was made for the puniſhment of thoſe, but of others which the Sta- 
tute intended to puniſh. ! | 

And to the fecond ObjeQion , that every Door is not the 
Learned and Grave Men intended. within the Statute, for the know- 
edge of many of ther is only ſpeculative without praRicez to 
that he anſwered, that all their Study is practice, and' that if they 
have no prattice of ' themſelves, then they attend -upon others 
which praQiiſe, and apply thernſtlyes 40 know the mature of Sim- 
ples. 

And to the third Objection, that in Londowought to be choice men, 
for the Statute appoints that they ſhafl be examined by the Bifhop and 
Dean, and' four others atleaſt, /and for that thart is a more ſtrift'coutle 
for them, than in other places, to that it is agreed ; 'Bur he ſaid that 
ia the Univerſity , there is # more firi& courſe than this; for here 


he ought to be publickly approved by many after that he hath been - 


examined, and anſwered in the Schools to diverfe queſtions, and 
gllowed by the Congregation-houſe © And Ez , 55. Dofcor 
& no addition, - but 4 6e , ( qui# grdddti A+ = oquions 
tiring proventt) to that; arid that Do@ot is Teacher, and that he 

firſt taught by others as Scholars, afterwirts he is 'Maſter ,'an 
Do8tor dicetxr + docends,, quis doeere permintiter, ad they arc called 
Maſters of their faculty, and that" the Original of DbQor came of 


the Synagegue of Fews, where there were D&Gtors of Lav-; ahd it 
appears x; they had their CerernbnjeFn ths tine bFH."s;"" Abd 
when « man brings with hin tHe 1 of e, "there is'no 
reaſon that he ſhould be cxamined Saif ## THed if they will not 


allow of him, he'hall nor be allowed; chotigh' He'be « fearncd and 
$rave man, and it was wot the intEntof the King tb triake a Mong- 
poly of this ice. '* _ 7 > 6 © +31 PTY ga 
- And to the ſecond: dt no wpotinled, it ſeetrvrltar the Ja- 
Difcation is not. , which ts, , » Gnpurs/ pon Sommers 
Þ $ Li's L 
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he was amerced, and ordered that he ſhould be arreſted, and. bei 
arreſted, being; examined if-he would ſubmit himſelf to the College, 
he anſwered that he was a DoGor, and had- practiſed and would 
practiſe within the ſaid City, as he conceived he might lawfully do, 
and for that ſhewing of this Caſe he. was commited to priſon, and he 
conceived two things upon the Charter, 

Firſt, That. it doth not- inhibit a Doctor to praciſe, but puniſh, 
eth him for ill uſing, exercifing, and making, and: may. impriſon 
the Emperick and Impoſtor, and ſo prayed Judgment for: the Plain- 
tiff, And after in Hilary Term, in the, ſame year, this Caſe was 
argued by.all the Juſtices of the Common Bench, and at two ſeveral 
days, and the firlt day it was argued- by Fofter ,, Daniel, and War. 
burton: Juſtices, at whoſe Arguments I was not preſent, but Foftr, 
argued. aginſt the. Plaintiff, and Daniel and Warburton with him, 
and that the Action of talfe impriſonment-was well maintainable. And, 
the ſecond-day- the ſame,Caſe 'was argued again by. I almeſley Juſtice, 
and Coke chief Juſtice, and Walmeſtey argued as followeth, that is; 
that the Statute of H.8, was in.the negative, that no perſon with- 
in the City. of. Londow. ax, ſeven Miles of 'that , take upon him to 
exerciſe ox, occupy, as. Phyſician or Chirurgeon, &c. And. he doth 
not know. in,any Caſe where the words of the Statute are negative, 
that they. admit any Interpretation againſt that but one only, and 
that .is the Statute of. Marlebridge , chapter 4. which provides that 
no Lord ſhall diftrain,in..one; County, and. the beaſts diftrained 
driyc into anothex County, .in which Caſe, though. that 'the. words 
axe fegative,.yet if the Lord diſtrain in-one County, he: may. drive 
the Beaſts. tohis Mannor. in-another, County, , of which the Lands, 
in which the diſtreſs was taken were, held, but it is equity and rea» 
ſon in this Caſe, that the Statute ſhould admit ſuch exception, for, 
it is nog of malice, but for, that, that, the Beaſts may remain with» 
in his Fee,. but io: the, principal, Caſe there is pot the Jike reaſon nor 
Equity 3 and:alſo.the Kipg H. $ iq his:Letters-patents xecites as tol- 
lowcth ,- that ,1s.,. Crum Regii officig"notri munys arbitremur , ditio« 
ms noſire hominum. felicitati.omnt ratione conſulere, id autem vel ime 
primis fore, þ, Improborum- constibus. tempeſtive... oecurremus , appri« 
we, neceſſarinm_ Aduximus  improbarum quoque bominum, qui medici- 
nan magys; pyaritie. es cauſe quan wiligs, bone i conſcientie fiducis 
hrofitebantgg ,.6 5 EY IeQ.1 appears, thay it is the Offige of a 
King tp lane; his:Subjectg,..apd, he i825; a,PhyGgian, to, cure. their 
MEYrt and tp remove L.cproficy: ampught thern,; and alto. to ree 

furnes. and: fmells ,:whith.may pficed or: be prejudicial to 


the 
Calcs propided, 1and (9. it. a.mman bs ;ngt right in/Jis2\y iggs the King . 
Bo Te Pettis Yon ard, gcrpgs,Oh hic 4cþ be bring 
| of : 13 ” infirm 
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infirm, waſte, or conſume his Lands or Goods, and-it is not ſuffici- 
ent for him that his Subje&s live , but that they ſhould' live happt> 
ly, and diſcharges not his Off:e;, if his Subjects live a life , but 
it they live and flouriſh , and he hath cure as well of their Bodies 
as of their Lands and Goods, for Health for the Body is as neceſſa» 
ry as virtue to the mind 3 and the King, H. $. to expreſs his ex- 
traordinary care.of his SubjeAs made the ſaid A, in the third year 
of his Reign , which was the beginning of his Eſſence , to that 
purpoſe, and by the Common Law, any Phyſician which was al- 
lowed by the Univerſity might pradtiſe and exerciſe the ſaid faculty 
within any place within Exgland , without any. diſpenſation , exa- 
mination, or approbation of any , but after the making of the ſaid 
A& made in the third year of King H..8, none may practiſe, exerciſe, 
or occupy as Phyſician or Surgeon within the City of Londox and (e- 
yen miles of that, if he be not firſt examined, approved, andadmit- 
ted by the Biſhop of Londox, and the. Dean of Pals for-the time be- 
ing, calling to them, four DoGors of Phylick or Chirurgeons, &c. 
And that no praQtifer may occupy or exercile the ſaid faculty out ob 
the ſaid Precinas, if he be not firſt examined, approved and admit< 
ted by the Biſhop of the Diocels, or in his abſence, by his Vicar Ge- 
neral, every of them calling unto him ſuch expert perſons in the ſaid» 
faculty , as their diſcretions think convenient, and the reaſon of- 
this difference as he conceived , was for. that, that in this City ,. 
and the ſaid. Precindts, the King and.all his Counſel, and all the 
Judges and Sages of the Law, and divers other men of quality and» 
condition, live and continue, and alſo the place is more ſubje&t un»: 
to-infeion , and the air more peſtiferous , and for that there is- 
more neceflity, that greater care , diligence , and examination be. 


made of thoſe which practiſed here in Londox, and. the Precin&s- 


aforeſaid, than of thoſe which praQiiſe in.other places of the Realm, 
for in other places the people. have. bettex air, and uſe more exer+ 


ciſe, and.are not ſo ſubject to Infection, and for that there is no+ 
cauſe that ſuch care ſhould be uſed for. them, fer they are not in- 


ſuch danger, and in the Statute there is not any exception of the 
Univerſities not of thoſe which are Graduats there, and for that 
they. (hall be tryed by the ſaid Ac, and the. Statute of 14. H. 8. 
chapter 5. Only. excepts thoſe which are Graduats of Oxford or Cams 


bridge which have accomplilhed.all things forthe form without-any-- 


Grace, and if this Exception ſhall be intended to-extend to others, 
then all the Uniyerbities ſhall be excepted. by that, and ſuch cxcepti- 


on was too general 3 and cyer he aid, that the Plainwft. gave ablurd.: 


and contemptuous ankver, when he being cited before them faid thats 


he would got be ruled nor direed by them. ( being ſuch grave and-- 
Karned men ) agd for that, that, he hath practiſed againit:the Statute; 
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he was worthily puniſhed and committed, for it ſhould be a vain 
Law if it did not provide puniſhment for them that offend again 
that 3 and Bratton faith , Nihil ft habere Leges , fi xon fit unyy 
qui poteſt Leges tueri , and for this here are four grave and diſcreet 
men to defend and maintain the Law , and to puniſh all Offenders 
againſt that, according to the Statute , by Impriſonment of theix 
Bodies and other reaſonable ways, and the ſaid four men have the 
ſearch as well of thoſe men, as of other Mcdicines, and the $tz. 
tute of 1 Mary provides that the Keepers of Priſohs, ſhall receive 
all which are committed by the ſaid four learncd and grave men, and 
though there be great care committed to them by the ſaid Statute, 
and the ſaid Letterspatents, yet there is a greater truſt repoſed in 
them than this, for we commit to them our lives, when we receive 
Phylick of them, and that not without cauſe, for they are men of 
Gravity , Learning and Diſcretion, and for that they have power - 
to make Laws, which is the Office of the Parliament, for thoſe 
which are ſo learned may be truſted with any thing , and for the 
better making of theſe they have power to aſſemble all the Commong 


.of their Corporation , and the King allows of that by his Letters- 


patents, for it is made by a Congregation of Wiſe, Learned and Dif. 
.creet Men; and the Statute of x Mary inflicts puniſhment upon 
Contempts, and not for any other offences; and they held a Court, 
and ſo may commit as every other Court may for a contempt of 
Common Right, without A& of Parliament, or Information, or 0- 
ther legal form of proceeding upon that, as it appears by 7 H.6, for 1 
contempt committed in a Leet, the Steward committed the Offen- 


der to Briſon, and it was abſurd to conceive that the Statute will 


allow of commitment without cauſe, and itt a marvellous thing 
that when good Laws fhall be made for our Health and Wealth alfo, 
yet we will fo pinch upon them, that we will not be trycd by 
men of Experience, Practice and Learning , but by the Univerli- 
ty, where a man may have his Degree by grace without metit, 
and fo for theſe Reaſons he-concluded that this Action is not main» 
tainable, 

Coke chief Juſtice faid, that the Cauſe which was pleaded for, that 
the Plaintiff was committed, was for that, that he had exerciſed Phy- 
fick within the City of London by the fpace of a Moneth, and did 
not very fitly anſwer, for which it was ordained by the Cenfors that 
he ſhould pay a hundred ſhillings, and that he ſhould farbear his pri 
AFice, and that he did not forbear, and then being warned of that , 
ard upon that being ſummoned to appear did not appear, and for 
that' it was ordained, that he ſhould be arreſted, and that after hi 
was ſummoned again 3 and then he appeared, and denied to pay the 
1ndred ſhillings, and' he faid- that he would praQtiſe , for o_ 

a or 
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# Doctor of Cambridge, and upon that it was ordained that he ſhould 
be committed, till he ſhould be delivered by theDocturs of che College, 
and upon this was the Demurrer joyned,and in pleading the Plaintiff 
ſaid, that he was a Doctor of Philoſophy and Phyfick,. upon which 
the Lord chiet Juſtice took occaſion to remember a laying of Galley, 
that is, Vbi Philoſopbia definit, 1hi medicina incipit, and he (aid the 
only queſtion of this Caſc depends not upor the payment of the ſaid: 
hundred ſhillings, but upon the words of the Letters patents of the 
King , and the ſaid two Statutes, the words oft which arc, Conceſ- 
ſimu eidem, prefidenti, &&c., Yuod nemo in difia- Civitate, aut per 
ſeptem milliaria in circuits ejuſdem- exerceat difiam facultatem , niſi 
64 hoc, per dictum preſidentem & communitatem ſen. ſucceſſores eoram 
qui pro tempore fuerint , admiſſus ſit , per ejuſdem preſidentis & Col- 
legii liters ſigillo ſus communi ſigillatas ſub pans centum ſolidorum pro 
guolibet menſe quo, non admiſſus , eandem facultarom. exercuit, dimidi- 
um inde nobis,, & baredibus noftris & dimidium difio prefidenti & 


Collegio applicandum , & preterea volumus & coneedimus pro nobis , . 
Gic, Enrd per preſidentem & Collegii communitatem pro tem-- 


pore exijtentes , & eorum ſucceſſores in perpetunum , quatxor ſmgu« 
lis annis per ipſos eligantur,, qui: babeant: k 
& correftionem & gubernationem omnium & ſingulorum difte Civitas 


tis. medicorum mwientium facultate medicine in eadem Civitate, ac 


alirrum medicorum, forinſicorum quorumcunqz facultatem illam me- 


dicine, aliqno modo frequent antium & utentinm infra eandem Civita«- 


tem & ſuburbia ejuſdem ſive ſeptem miliiaria in cireuitu ejuſdem Ciz 
ritatis ac putationem eorundem pro delifiis ſuis in non beze exequen+ 


de, faciendo &-mtendo-ilia z .nec nm: ſuperviſum & ſerutinium bujuſ- 


modi medicorum. & torum receptionum-, per predifios medicos five ali-- 
quem eorum hujuſmodi legiis notiris pro eorum Infirmitatibus carandis 


&ſansndis , dandis imponendum-& utendis quoties & quando opus fu- 


erit., probo modo & ntilitate eorundem-legiorum noſtrorum \, Ita quoe 


Ppunitio bujuſmodi medicorum utentinns ditia facultate medicine fic in 
premiſſis delinquentinm; per Finery, Amerciamentda, Impriſonamenta cor- 
porum ſnorum & per alias vias rationabiles & Congruas exequantur, as 


it. appears in Rajtel Phyſicians 8018. 392..S0 that there axe twodiltinct: 


Clauſes. 
The firſt, if any.exerciſe the ſaid Faculty by the fpace of a»Moneth 


without admithon by. the. Preſident , &c. ſhalt forteit a--hundred:: 


fillings tor every Moneth 3 be that good or-ill, it is not material, the 


time-is hexeonly.material, for if . he-exerciſe.that for ſuch a-time, he. 


hall forteit as aforeſaid. 
The ſecond Claute is, that. the Prelident , &r; (hall! 'have Scrws 


uperviſum , ſcrutinium ,.. 


tinium Medicorem, &c. & punitionem corum pro” delifiis ſuis in noo 


beae: faciends, ntends:& exequends, &c.. And far that. the.Piclident: 


and. 
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and the-College may commit any delinquent. to priſon : And this 
he concluded upon the words of the Statute, and he agreed with 
Walmeſtey , that the King hath had * extraordinary care of the 
health of the Subjets 3 Er Rex cenſetur habere omnes Artes in ſeri. 
xio pedoris, and he hath here purſued the Courſe of the beſt Phy. 
ſicians, that is , Removens & promovens, removens Improbos ily 
qui nullius bone conſeientie fiducia profitebantur & andaces, & Þro- 
movens ad ſanitatem: And for that the Phyfician ought to be pro. 
found, grave, diſcreet , grounded in learning ,. and ſoundly gu. 
dicd , and from him cometh the Medicine, which is removens & 
premovens, 

And it is an old Rule, that a man ought to take care, that he d9 
not commit his ſoul to a young Divine, his Body to a young Phyſici. 
an, and his Goods, or other Eſtate to a young Lawyer, tor oo 
wveni Theologo eft Conſcientie detrimentum , in Juveni Legiſlatore byr. 
fi detrimentum , & in Juveni Medico Cimiterit incrementum ; for in 
theſe cannot be the privity, diſcretion, and profound learning which 
is in the aged : And he denied that the College of Phylicians is 
to be compared to the Univerſity , for it is ſubordinate to that, 
Cantabrigia eft Academia noſtra mobiliſima , totins Regni occulus , 
& ſol ubi bumanitas & dofirina ſimul fluant : But he ſaid , when 
he names Cambridge, he doth not exclude Oxford, but placeth them 
in equal Rank : But he woult always name Cambridge firſt , 
for that was his Mother : -And he faith that there is not any time , 
Pro non bene faciendo , utendo & exequendo , fcr this mon ſuſcipit 
Magis & Minw, for ſo a man may grievouſly offend in one day, 
and for that inſuch a Caſe, his puniſhment ſhall be by Fines, Amerce- 
mentsz Impriſonments of their Bodies and other ways, &c. But 
if they practiſe well, though if it be not an offence againſt the Letters- 
patents, and the Statutes, yet the puniſhment ſhall be but pecuniary, 
and ſhall not be Impriſoned, for it he offend the Body of a man, it is 
reaſon that his Body ſhall be puniſhed, for Eodem mods quo quis 
delinquit, eodem punietar , but if a grave and learned Door or 
other , come and practiſe well in Loxdon by the ſpace of three 
weekes and then departs, he is not puniſhable by the ſaid Col- 
ledge, though that it be without admitlion , For peradventure , 
ſuch a one is better acquainted with the nature and diſpoſition of 
my Body, and for that more fit to cure any Malady in that than as 
nother which is admitted by the College, and: he {aid that it was 
abſurd to puniſh ſuch a one, for he may practiſe in ſuch manner 
in deſpite of the College, for all the Lords and Nobles of the | 
Realm, which have their private Phyſicians, which have acquain» 
tance with their Bodics, repair to this City , and to exclude thoſe 
of uſing their advice, were a hard and ablurd cxpoſition , for = 

(0 
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old verſe is, Corporis anxilium medico committe ſodali : And alſo he 
id that the ſaid Preſident and College cannot commit any Phys 
fician, which exerciſeth the ſaid faculty without admi{lion, for the 
ſpace of a Moneth, nor bring their Action betore themſelves , nor 
levy that by any other way or means : But ought to have their 
Aion, or exhibit an Information upon the Statute, as it appears by 
the Book of Entries, for they ought to purſue their power which 
is given to them by the Statute , for otherwiſe the penalty being 
givey, the one Moiety to them, and the other to the King, they 
thall be Judges in Propria cauſa , and ſhall be Summoners , She- 
riffs, Judges and Parties alſo; which is abſurd, for it the King grant 
to one by his Letters-patents under the great Seal, that he may 
hold Plea, although he be party , and it che King doth not ap- 
point another Judge, than the Grantee which is party , the Grant 
is void, though that it be confirmed by Parliament ,- as it appears 
by $ H.6, 44 Ed. 3. The Abbot of Reading's 
Caſe, for it is (aid by Herle in $8. Ed, 3. 3o, Tregore's Caſe, that 
if any Statutes, , are made againſt Law and Right, and ſo are 
theſe, which makes any man Judge in his own cauſe 3 and fo in 
27 H. 6. Fitz. Annuity 41. that the Statute of Carlile will that 
the order of Ciſtertians and Amuguſtines , which have Covent and 
Common Seal, that the Common Seal fhall be in keeping of the 
Prior , which is under the Abbot , and four others which are 
the moſt Sages of the Houſe, and that any Deed ſealed with the 
Common Seal which is not ſo in keeping ſhall be void, and the opi- 
nion of the Court, that this is a void Statute, for it is impertinent 
to be obſerved, being the Seal in their keeping, the Abbot cannot 
ſeal any thing with it, and when that it is in the hands of the Ab- 
bot, it is out of their keeping , ipſo fatto: And it the Statute ſhall 
be obſerved , every Common Seal ſhall be defeated by one ſimple 
ſurmiſe, which cannot be tryed, and for that the Statute was ad- 
judged void , and repugnant : And fo the Statute of Glowceſtey 
which gives Ceſſavit after the Ceſſer by two years to be brought by 
the Leflor himſclf, was a good and cquitable Statute : But the Sta» 
tute of Weſtminſter 2. Chapt. 3. which gives Ceſſawt to the Heir 
for Ceſſer in time of his Anceſtor, and that, that was judged an un» 
reaſonable Statute in 33 E4. 3. for that , that the Heir cannot 
have the Arrerages due in the time of his Father , according to 
the Statute of Glouceſter, and for that it (hall be void : And alſo the 
Phykicians of the College , could not puniſh any by Fine, and al- 
ſo by Impriſonment, for no man ought to be twice puniſhed for 


one offence, and the Statute of 1 Marie doth not give any power to. 


them to commit for any offence which was no offence within the firſt 
Statutes, and for that he ought not to be committed by the ſaid 
M m 


Statuce * 
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Statute-of 1. Marie : But admitting that they may commit, yet they 
have wiſtaken it, for they demand the whole hundred ſhillings, and 
one half of that belongs to the King : And alſo they ought to com. 
mit him forthwith, as well as Auditors which have Authority by Par. 
liament,to commit him which is tound in Arrerages : But it they do 
not commit him forthwith, they cannot commit him atterward, as jt 
appears by 27 H. 6. 9. So two Juſtices of the Peace may view a force 
and make a Record of that, and commit the offenders to Priſon , but 
this ought to be in Flagranti Oriente : And if he do not commit hoſe 
immediately upon the view, he cannot commit them afterwards, and 
the Phyſicians have no Court, but if they have, yet they ought tomake 
a Record of their commitment, for ſo was every Court of Jultice ; 
But they have not made any Record of that : And Auditors and ]uſtj. 
ces of Peace, ought to make Records, as it appears by the Book 
of Entries: So that admitting that they may commit , yet they 
ought to do it forthwith, but in this Caſe they cannot commit till 
the party ſhall be delivered by them, for this is againſt Law and 
Juſtice 3 and no ſubjet may do it, but till he be delivered by due 
courſe of Law, for the commitment is not abſolute , but the cauſe 
of that is traverſable, and for that ought to Jultifte_for ſpecial 
cauſe 3 for it the Biſhop returns that he. refuſes a Clerk , for that 
he is Schifmaticus Inveteratus , this is not good, but he ought 
to return the particular matter : So that the Court may adjudge 
of that: Though it be a matter of Divinity, and out of their Science, 
yet they by conference may be informed of it, and ſo of Phylick ; 
And they cannot make any new Laws, but ſuch only which are for 
the better government of the old 3, and alfo he ſaid plainly, that it 
appears by the. Statute of 1. Marie : That the former Statutes ſhall 
not be taken by Equity,fer by theſe the Preſidents and Commons have 

wer to commit a Delinquent to Priſon, and this ſhall be intended, 
if they ſhall be taken by Equity, that every Goaler ought to receive 
him which is ſo committed ; But when it is provided by 1. Marie, 
ſpecially that every Gaoler ſhall receive ſuch offenders : That by this 
appears, that the former Statute ſhall not be taken by Equity : And 
ſo he conchuded, that Judgement ſhall be entred for the Plaintiff, which 
was done accordingly. 


Trinity 7 Jacobi, 1609. in the Common Bench. 


N Debt upon eſcape brought by John Guy, an Attorney of the 
Common Bench, by an Attachment of priviledge againſt Sir George 
Reynel Knight, Deputy Marſhal of the Priſon of the Kings Bench, 
the Detendent pleads his priviledge”, that is , that he was m_ 
? Marſha 
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Marſhal, and he ought not to be ſued in other Court , than in the 
King's' Bench, according to the ancient Cuſtom and Juriſdiction 
of the ſaid Court , upon which the Plaintiff demurred , and upon 
argument of both parties, it was adjudged that the Detendent ſhould 
not have his priviledge, and the principal reaſon was, for that the 
Plaintiff was an Attorney, and ought to have his priviledge in the 
Common Bench, and for that,that this Court was fir poſſeſſed of the 
Suit, it ſhall not be ſtayed, becauſe of the priviledge of the Defen- 
dent in another Court : See 9 Ed. 4.53. the laſt Caſe , whiere it is 
agreed, that one of the Courts may fend S»perſedeas to another , 
for there it is agreed, that if an Accountant in the Exchequer be ſued 
in the Common Bench, he ſhall ſend Swperſedear to them to ſarceaſe, 
and it he be ſued in the King's Bench, theſe of the Exchequer will 
ſhew the Record that he is accountable, for they cannot make $#- 
perſedes to the King, and the Plea is there held Coram Rege, &c. 
And he (hall be diſmiſſed, for he may be ſued in the Exchequer t 
And alſo 10 Ed, 4. 4. b. It appears that if one which hath cauſe to 
have priviledges in the Common Bench ſue an Attachment, as our 
Caſe is, againit a Clerk of the Kings Bench, ſuch Writ ſhall not be 
allowed, tor that that the Common Bench was firſt ſciſed of the Plea, 
by their Plea, and the priviledge of the Common Bench is as ancis 
ent as the priviledge of the King's Bench, and one Court is as anci- 
- ent as the other, tor every of them is before time of Memory, and it 
is by preſcription, 


Walmeſley ſaid, that the poſſeſſory ſhall be preferred, ©nia me-+ 
lior ejt conditio poſſidentis , but he agreed that if the priviledge of 
one Court be not ſo ancient as the other, then the moſt ancient ſhall 
be preferred; and it was agreed that though there be Difference 
in reſpect of parties , or though that the Attendance of one be of 
more nececfhty than the other, as it was objeQed in this Caſe ; that 
the- Defendent ought to attend, otherwiſe he ſhall loſe his Office 3 
to that it was anſwered, and reſolved that the cauſe of the Suit in 
the Common Bench was voluntary, and the attendance of the At- 
torney -or Clerk more neceſſary, than of the Defendent, for he 
may Exerciſe his Office by a Deputy, but a Clerk or an Atorney can- 
not, for their Othce is Opus Laboris ; but the Office of the Defendent 
is only Opus Labrum, and he is to deal with Gyves and Irons, and ſuch 
like, fo that in this Caſe the Office and place of a Clerk or Attorney 
15 to be preferred before the Office of Marſhal, but admitting that one 
Inferiour Officer of the Common Bench, which is to have his privi- 
ledge,ſuea ſuperiour Officer of the King's Bench, which is alſo to have 
bis priviledge there, this (hall not make any Difference ; And ſo pn 
Mm 2 the 
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the opinion of all the Court,and upon this Judgement was given that 
the Defendcnt ſhould anſwer over. 


Trinity 7 Jacobi 1609. in the Common Bench. 


N Alliſe between William Perſon alias Cheſter Plaintiff , againſt 

Thomas Knight aliss Rouge Croſs Tenant for the Office of one of 
the Heraulds called Cheſter , the Recognitors of the Athiſe had view 
at a Funeral at Weſtminſter, where the Officer ought to attend, and 
it was objected that this was no good view, for it was not in any 
place certain, where the Recognitors may put the Demandant in pol- 
ſc{hion, and the Difſeifin was alledged to be at Weſtminſter at the ſaid 
Funeral, and it ſeems that the view was good , but admitting 
that it werenot good. It ſeems to Coke chict Juſtice, that the Af. 
file in this Caſe well lives without view, for the Office is univerſal, 
as the Office of the Clerk. of the Market , and an Affiſe for Tithes , 
and the Office of the Tennis Court theſe are univerſal, and not an- 
nexed to any place, and for that an Athſe well lies for them without 
view, but for an Office in the Common Bench, view may well be 
made in the Court, for the Court is always held ina certain place, 
but for an Office in the King's Bench, ©xere, Iwquit Coke, for this ought 
to follow the Court of the King by the Statute of Articwuli Cleri , 
Chapter 3. 

But Walmeſley Juftice, that this Court cannot be fitting in Clouds, 
but in ſome place or other, and for that the view oguht to be here 
made; and then Coke ſaid, by the ſame Reaſon the Office of the 
Herauld cannot be exerciſed in the Clouds, but at Funcrals, and by 
this the view ought to be made there alſo., but the Opinion of all 
the: Court. was, that the view was well made; the Fenant in Afhſc 
alſo challenged diverſe of the. Recognitors, for that they were of a 
former. Jury upon the ſame queſtion, and this was agreed to be a 
principal cauſe of challenge, but the Court would rot allow of that 
without ſhewing,the Record, but allowed that to be a cauſe of 
challenge for.favour , and for that they were tryed by their Com- 
panions, being ſworn to (peak the Truth, and they were found to 
be indifferent , and for Seilin of the Demandant in the Atliſe , it 
was ſhewed that diverſe. Fces were due to the ſaid Office, as ſeven 
pound for every day that he attended upon the King's perſon, and 
tor the Dubbing of every Knight, and that diverſe of thele Fees were 
reccived ( and this Office being litigious ) were delivercd to be de- 
taincd in Depoſito, and to be delivered to him which was Officer, and 
'he Plaintiff brought an Action by the name of Cheſter as Officer and 
iccovered thoſe Fees 3 and this was reſolved good Scilin, and alſo 
that Scifia after the grant of the Office, and. before the inveſting of 
the 


the Patentce by the Marſhal was good, for the Inveſting was but 
a Ceremony 3 it was alſo reſolved that where an Office extends ro 
all the parts of England, and that here an Afliſe doth not lie in 
any County, though that the difſeiſin were made in one County , 
but the Alhiſe be brought for the profit of the Office in one County 
and not for the Ohece it (elf, 43 Ed, 3. Feoffments and Deeds : 
That by Grant of the profits of a Mill' and Livery, the Mill it ſelf 
paſſes, ſo that taking of the profits is difſeilin of the Office, alſo 
je was objectcd that the Demandant was no Officer, for though 
that he hath a Patcnt of it, yct he was not Inveſted nor Inſtalled 
in the Office, which appears to the Marſhal, and for that he was 
no Officer, and {o hath no cauſe to have Aion : And that this 
is an Office which is incident and annexcd to the Office of Earl Mar- 
ſhal, and though that he be not Earl Marſhal , yet there arc 
Committioncrs have his Power and Authoritty, and for that the In- 
veliing, and Infialment of” the Plaintiff in the faid Office appears 
to the ſaid Commilhoners 3 but it was reſolved clearly by all the 
Juſtices, that tze Demandant was Officer by the Kings Grant , 
without any Inſtallation or Inveſting , and: that this without that , 
all the Fees and Profits of the Office appertaining to him, and thac 
the Inveſting and Inſtallation, was but a Ceremony, in the fame 
manner, as it the King hath a Donative, and gives that to another 
the Donee ſhall be in aQual poſſeſſion by the gift, without any In- 
duction or other Ceremony : But admitting that the Office were 
annexcd to the Office of Earl Marſhal, then it was agreed that 
the Commilhoners cannot give it, as the chiet Juſtice of the Common 
Bench hath divers Ofthces appertaining to his place, and: he may dif- 
poſe of them: But it he die, the King in time of vacancy, nor the 
moſt ancient Judges cannot give or diſpoſe of any of them being void, 
as it appears by Serrogate's Caſe, Eliz, Dyers And fo the chict 
Juſtice is made, and always hath been made by Patent, and ſo are the 
other Jultices, and for that they cannot be made by Commiltioners, 
and ſo the chiet Juſtice of England, hath all times been made by Writ, 
and for that cannot be made by-Patent, nor by Commitlioners : And 
ſo in the Caſe at the Barr , though that the- Commilſioners have 
the power and authority of the Earl Marſhal, yet they are not Eart 
Marſhal, it was alſo objected that the Fees were not due to the Plain- 
eif, for that he did not attend : But to that it was anſwered and rc- 
ſolvcd, that the Fees were due to the Office, and for that,non atten- 
dance of the Office, was no forteiture of the Fees : and upon theſe 


reſolutions the Recognitors found for the Defendent, according tg: 


the dirction of the Court, 
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Trinity 7 Jacobi 1609: ix the King's Bench, 
— Godfall, 


— (5 0fall and his Wife : The Proclamations of the Fine were wel! 


and =_ er::rcd"in the Original,remaining with the Chirographer; 
But in the Traxſcript with the Cuftos brevium was errour, and it ſeem- 
cth that this no:withitanding the Fine was good, but the Tranſcript 
was amended, 


Trinity 7 Jacobi 1609. in the King's Bench, 
The Town of Barwick. 


He King, which now is, by his Letters-patents, Incorporated 

the Mayor, Bailifts, and Burgeſles of Barwick,, and granted to 
them the execution of the Return of all Writs: And after a Writ of 
Extendi facias was directed to them, and they made no return of that, 
and upon this was the queſtion, if that ſhall be executed by them, 
or by the Sheriff of Northumberland ; And it ſeemed to Nichols Ser- 
jeant, that argued tor the Plaintiff in the Extent that defired Execu» 
tion and the Return of that, that they ought to make Execution and 
Return, for it ſeems to him that this was Engliſh, and that this ap» 
pears by the Ad of Parliament, by which the Incorporation was 
confirmed, and fo it appears alſo by the Letters-patents of the King, 
by which the Incorporation is made, for if it were not Engliſh, neither 
the Letters-patents, nor the Ad of Parliament are ſufficient to make 
Incorporation of that ; and alſo they certified Burgeſſes to the Patlias 
ment of England :, And the King's Bench ſent Habeas Corpus to it, 
and for the not return of that inflicted a Fine upon the Corporation ; 
See 21 Ed, 3.49. and 1 Ez, 4-10. But Hatton Serjeant ſecmed tothe 
contrary, and that they ought not to make Execution, for he ſaid it is 
a part of Scotland, and not part of England, and it was conquered 
trom that, and it was a Sherifwick, and hath the ſame privileeges of 
ancient times, which they now have by their new Grant : Sce 24 E. 
1, and 2 E4. 2, Obligation, &c. that one Obligation dated there (hall 
not be trycd in England, and alſo that it is nut within the County of 
Northumberland , nor part of it, nor the Sheriff of Northumber- 
land cannot meddlcinit: Sce2 H.7. 31. 26 H. 6.23, and it is ad- 
journcd. 


It ſeems that Facob and Fames are all one name, for Facobus is La- 
tine for them both, but Va/meſley conceived that it he be Chriltened 
Facob 


# 
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Jacob, otherwiſe it is,as if one be Chriſtened Jacob, and another Famer, 
then they are not one (elf lame name, 


Note that Coke chief Juſtice ſaid, that if Commilhoners by force Fine. 
of Dedimus potejtatem, take a Fine of an Infant, that they are Finable Inface, 
and ranſomable to the value of their Lands, and that this ſhall be ſu» 

& in the Star-chmber, | 


Triaity 7 Jacobi 1609. in the Common Bench. 
Robinſon. 


Obinſon's Caſe: A man deviſes Lands to his Wife for life, the Tail. 
remainder to his Son, and if his Son dies without Iſſuc, not 
having a Son, that then it ſhould remain over, and it ſeemed that this 
is a good Eſtate Tail, and it was adjudged accordingly. 


If a man. makes a Leaſe for three years, or a {mall Term, to his Maizre- 
Son or Servant to try an Ejetiione Firme, or it it be made to another ***+ 
Inferiour by a Superiour, which cannot countenance the Suit, it (hall 
not be intended. Maintcnance, nor buying of Titles, which ſhall be 
puniſhed. 


Trinity 7: Jacobi 1609.in the Common Bench. 


Ote, an Attorney of the Common Bench was cited betore the Htea; Cor. 
High Commithon, and committed to the Fleet, for that he 7* 

would not ſwear upon Articles by the Commiſſioners miniſtrcd, and 
Habeas Corpus was awarded to deliver him, and a Prohibition to the Protibirion. 
Court of High Commilhon : See x and 2 Eliz. Scrogg's Cale 175 6, 
Dyer, and there in Margery Hynd's Caſe, who 18 Eliz. Naluit jurare 
coram Julticiariis Eecleſiaſticis ſuper articulos pro uſura; and Leye's 
Caſe ; 9 and 10 Eliz, Michaelmas, Rot. 1596. and it is written in the 
Book of the Lord Dyer, but not printed 3 the Caſe was, Ley being an 
Attorney of the Common Bench was committed to the Fleet, by the 
Biſhop of Loxdox, and two others of the High Commithoners Ecclc- 
liaſtical, for that, that He.was preſent ata Maſs, and he refuſed to be 
examined upon his oath, upon Articles adminiſtred by the high Com- 
milfioners : See alſo, N44. 4. Keyſer's Caſe upon the Statute of 2 H, 
4 chapt. Which gives Authority to the Arch-biſhop to imprilon, 
Oc. And fee the Regilter, fol. 36. b. the form of an Attachment a- 
gainſt the Biſhop, which cited Aliquor Laicos , ad aliquas cognitiones 
faciendas, vel ſacramentum preſtandos niſi in caſhns matrionalthus & 
Teltamentarii; 
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Teſtamentariis, &c, But it was urged that the Judges of the Com- 
men Law, (hall not have the expolition of the Statute of 1 Elis, 
becauſe it was an Eccleſiaſtical Law, but it was reſolved by all the 
Juſtices, that it belongeth to the Judges of the Common Law to 
expound this, for the Statute was temporal! meerly, and with this 
4 E4. 4.37. b. c. upon the Statute of 5 H. 5. Chap, Which pro- 
vides, Qod libel'us ſit deliberatus parti in caſu , ubi per legem deli. 
berandus eſt, & boe ſine difficultate , and though that this A& be 
meer ſpiritual, yet the Expoſition ot that lies open to the Common 
Law. 


Michaelmas 7 Jacobi 1609. i» the Common Bench, 


Eſtcourt a»d Harrington. 


TreſpaG for TN Treſpaſs upon the Caſe between George Eſteourt Plaintiff, and 
Slander. Sir James Harrington Knight Dctendent, for that, that the De. 
fendent ſaid that the Plaintiff was a forſworn and perjured man, 
which the Deftendent juſtihied 3 'for that, that the Plaintiff exhibited 
an Engl Bill in the Marches oft Wales, betore the Preſident and 
Council there, and in the ſame ſuit made an Aﬀdavit, upon which 
an Injuncion was granted for the poſſe{hion of the Land in queſtion 
between them, for the ſaid Plaintiff, and that the ſaid Affdavit was 
falſe, and the Plaintiff hath committed perjury in that, and this was 
allowed good Juſtification, the Jury was of the Counties of Glox- 
Party Jary C*ſter and Salop, and the words of the Di(tringas were ordinary till 
ortwo towards the end,, and that was Ad faciendum quendam Furatum 
Cones. "ſimul cam aliis Juratoribus comitatus neftri Salop, and this was the 
Diſtrixgas direQed to the Sheriff of Glouceſter,and ſo Mutatis mutandis 
in the Diſtringas direQed to the Sheriff of Salsp; and note that the 
Jurors were ſworn one of one County and another of another 
County, Alternis vicibur, and 24. were returncd of every County. 


CE; Michaelmas 7. Jacobi 1609. In the Common Bench. 
Sy mpſon and Waters. 


_ Tmpſon aginſt Waters in an AQtion of Treſpa {s upon the Calc for 
the Cale for Sg Sender that is thou art drunk, and LEG held up my hand 
$:an0c7. at the Barr as though haſt done, and agreed that an Adion doth 
not lye for theſe Words, for peradventure he intended buttery Barr, 
And by Fofter Juſtice, if he had faid for Felony, that the RO 

ot 


Part I: Hare againſt Savil. 
doth not lie, for many honeſt men are arrained, but if he ſaith he was 


detected Action doth not lie, but if he faith he was convided for 
Perjury, AQtion lieth as ſeemed to him. 


In Treſpaſs the Original bore Teſte'3. January 6. Facobi, and in E%- 


the Count the Treſpaſs is ſuppoſed 20 January 6, Jacobi, which is af- 
ter the Teſte of the Original, and agreed that this (hall not be 
aided by the Statute of Feofailes, but if it were Original, otherwiſe 


it 1s, 
Michaelmas 7 Jacobi 1609. i# the Common Bench, 
Hare againſt Savil. 


IS Covenant by John Hare, and Hugh Hare againſt Jobs Savil , caveat 


the Plaintiffs made a Leaſe for 
Rent at two Feaſts, or within ten days after every of thoſe, at 
the Temple Church , and the Defendent covenanted to pay the Rene 
according to the Reſervation, and for the non payment theſe Plaintiffs 
brought an Action of Covenant, to which the Defendent pleads levi- 
cd by diſtreſs, and upon this the Plaintiffs demurred, and adjudg- 
ed with the Plaintiffs accordingly , for that the Defendent for .his 
Plea, hath confeſſed that it was not paid according to the reſerva- 
tion; for the Plaintiffs cannot diſtrain, if it were not behind after 
. theday: And it was agreed, that where a Rent is reſerved to be 
paid at ſuch a Feaſt, or within twenty days, that the Leſſee in this 
Caſe ſhall have EleGtion, if he will pay that at the Feaſt; or at the 
end of twenty days, for he is the firſt Actor, and the Leſſor cannot 
diſtrain nor have Action of Debt, till the twenty days be paſt, and 
it was agreed, that the Covenant (hall not alter the nature of the 
, Rent, but that nothing behind, or payment at the day, were good 
Pleas, 


cars to the Detendent, rendering for Rent. 


Defendent in Debt pleads to the Law, and was ready at the Barr Continaance 


to. wage his Law and it was reſolved by the Judges upon conference 
with the Prothonotarics that it might be continued, but the Court 
would adviſe, | 


N Action upon the Caſe upon Aſimpſit , the Plaintiff counts, anumpce. 


that diverſe Goods were delivered to him in pawn, and that in 


conſideration, that he ſhould deliver them to the Defendent, the De- conſiderati- 


tendent aſſumed, and promiſed to pay to him the Debt, for which the 9* 
Goods were pawned , and it was objeced that the Count was not 
good, for that it doth not contain the certainty of the Goods which 
were pawned y and dclivered to the Defendent, but to that this diffe- 
rence was agreed, that when Goods are to be recovered , and Da- 

N n mages 


Debt agalnſt 
Executors. 


Frrovr, 


P:. Ka, & 
H.b, Corpus, 


FormeJon 
mn Remain- 
der, 


Buckmer againſt Sawyer. Part IT, 


mages for them , and are in demand , the certainty of the goods 
ought to appear in particular, as it a man pleads, that he was 
never Exccutor, nor adminifired as Executor, it is a good Plea, 
for the Plaintiff that he adminiſtred Diverſa boxa in ſuch a place , 
ſo if he plead that he hath Diverſs bona notabilia in other Dio. 
ccls, it is good in both Caſes without ſhewing what goods in cer- 
tain : See 11 H. 7, 29 E4. 3. Alſo it was objected that the con. 
ſideration was not ſufficient, and then it ſhall be Nu4um patijun 
ex quo non oritar afio, for the Plaintiff hath not any Intereli in the 
Goods, and they weredclivercd him to keep, and not to deliver over, 
ſo that the delivery was vitious, and for that it (hall be no good con. 
{ideration, and of this opinion was Foſter Juſtice: But Coke, Warbur. 
ton, Daniel, avd Walmeſſey being abſent, it ſeems that the condition 
was good, asif a man in conſideration that another will go to Jet. 
minſter, or cure ſuch a poor man, or marry a poor Virgin, aſſume to pay 
to him a ſum of money ; And though this conſideration were not 
valuable, yet it ſeems good : And he that pawned hath a property in 
the goods, and may have them again. 

In debt againſt three Executors, two of them are out-lawed and the 
third pleads and Verdi againſt him, and it was rclo]lved that the 
Judgement ſhall be againſt all by the Statute of 9 E4, 3. for they 
all are but one Executor , and the Coſts ſhall be againſt him which 
pleads, if the others confeſs or ſuffer Judgement by default : And 
_ ſhall be but one Judgement, and not diverſe : See 17 E4, 3. 45, - 

« 11H, 6, 

Upon a Venire Facisr awarded, the Sheriff returns but 21. and 
the Habeas Corpora was againſt 21 only, and this was allo return- 
ed, and upon that ten appeard , and upon this Tales was award- 
ed, and trial had , and but'ten of the principal Pannel ſworn: 
And this was Errour, but if twelve of the principal Pannel had ap-. 
peared and ſerved; it ſeems that it ſhall not be Errour, for ſo it was 
refolved in Graduer*s Caſe, where twenty three were returned , but 
twelve appeared and tryed the Iſſue, and this was reſolved to be good 
and no errour. 


Michaclmas 7 Jacobi - 1609. in the Common Bexch. 
Buckmer againſt Sawyer. 


A Man ſciſed of Land in Gavelkind, hath Iſſue three Daughters, 
that is, A. B. and C. deviſeth all his Land to A. in Tall, 
the Remainder of one half to B. in Tail , the Remainder of the other 
half to C. in Tail, and. if B, died without Iffue, the Remainder of 


her 


_ PattI. . Bayly againſt Clare. 


her Moiety to C, and her Heirs, and if C, died without Ifſue, the Re- 
ainder of her Moiety to B, and her Heirs, the Deviſor dies A. and 
\Faies: And the queſtion was, if C. ſhall have a Formedon in Remain- 
der only, or ſeveral Formedons for this Land : And it ſeemed to all 
the Juſtices, that one Formedoz licth well for all, for that, that it was 
by one ſelf ſame conveyance, though that the Eſtate come by ſeveral 
deaths, and this Action was to be brought by the Heir of C, after the 
death of C, See the three and four Phil. and Mary Dyer, 
- Note, that after appearance of a Jury, and after that divers of them 
were (worn, others were challenged, ſo that it could not be taken by 
reaſon of default of Jurors : But a new Diftringas awarded, and at 
the day of the return of that, theſe which were ſworn before appeared, 
and then were challenged : But nochallenge ſhall be allowed, tor that, 
that they were ſworn before, if it be not of after time to the firlt ap- 
Pearance, 


Michaelmas 7 Jacobi, 1609. in the Common Bench. 


Bayly againſt Sir Henry Clare. 


Ayly againſt Sir Henry Clare, the Writ was of two parts, without Partition. 


ſaying in three parts to be divided : And it ſeemed to Nichols Ser- 
jeant which moved this, that it was not good, but Errour : But the 0- 
pinion of the Court was that it was good : See 17 E4. 3.44. 19 E4.3, 
brief 244. 17 Aſiſe with this difference, that if there are but three parts 
and twoare demanded, there it is good without (aying in three parts to 
be divided y for when parts are demanded, it is intended all the parts 
but one, and that it is only one which remains : See the Regiſter, fol. 
16. 12 Aſiſe : And it was adjudged inthe King's Bench, in the Caſe 
of one Jordan, that demand of two parts where there are but three 
parts is good ; See 39 H. 6. Salford againſt Hurlſton in Formedon which 
demanded two parts where there is but three, and ſo of three parts 
where there is but four, it is good without ſaying, in three or four parts 
to be divided ; But if a man grant his part, this ſhall be intended the 
half, for Appellatis partis dimidinm- partis continet, and a Writ of Co- 
yenant ought to be of two parts, without ſaying in three parts to be di- 
vidcd, for ſo is the form,and if in ſuch Caſe in three parts to be divided 
be inſerted, the Writ ſhall abate, ſee Thelwel in his digeſt of Writs, 
146, and by Coke, if a man bring Eje&tione Fitthe for ten Acres, and by 
evidence it appears, that he hath but the half, Ex vigore Juris, it ſhall 
not be good, but he ſaid he would ſubmit his opnion' to the Judge» 
ment ot ancient Judges of the Law, which have often time uſed the 

contrary, 
Nn 2 Note, 


| 
| 
| 
| 
| 


Payn againſt Mutton, Part JI, 


Note, that the Husband may avoid the Deed, that he hath Sealea 
by the dureſs of Impriſonment of his Wife or Son , but not of hj 
Servant z and ſo Mayor and Commonalty may avoid a Dced ſealed 
dureſs of Impriſonment of the Mayor, for it is Idemptity of perſon 
between the Husband and the Wife : Sce 21 Ed. 4. and 7 Ed, 4. N 
man may avoid Scilin for payment of Rent by coertion of Dilire(s, 
but not his Deed. 


Michaelmas 7 Jacobi 1609. in the Common Bench. 


Payn againſt Mutton.. 


AQionupor TN an Action upon the Caſe by Payn againſt Mtton , the Plain» 


the Caſe for 


flander. 


Prohibitlon, 


tiff counts that the Defendent called him Sorcerer and Inchantor ; 
And agreed by all the Juſtices that Action doth not lie, for Sor« 
cerer and Inchantor are thoſe which deal with charms, or turn- 
ing of Books, as Virgil ſaith, Carminibus Cirees ſocios mutavit Uliſ. 
fis, which is intended Charms and Inchantments 3 and Conjuration 
is of Con & jxro, that is to compel the Divel to appear, as it ſeems to 
them againſt his will , but which is that to which the Devil ap- 
pears voluntarily, and that is a more greater offence than Sorcery or 
Enchantment, which was adjudged that Action doth not lie for 
calling a man Witch, and faid that he bewitched his Wear that he 
could not take any Fiſhes; Dodridge the King's Serjeant faith, that 
an AQcion lieth for calling a woman, gouty, pockic Whore, and (aid 
that the Pox had caten the bottom of her Belly out, and ſo it was 
adjudged that it lieth well for theſe words, get thee home to thy 
pockey Wife, the Pox hath eaten off her Noſe : But for the Pox 
generally Action doth not lie : But it he faith he was laid of the 
Pox, then Aion well lieth, for then it ſhall be intended the great 
Pox. ; 
Note, that in Prohibition and Replevin, the Defendent may have 
Niþ Prins by Proviſo, withont default of the Deftendent, for he hin- 
ſelf is re vera Detendent, and there are two Actors, that is the 
Plaintiff and Defendent : But the Court appointed that Preccdents 
ſhould be ſearched , the Plaintiff is not bound to proſecute Cum 
Efetin in this Court, as he is in the King's Bench ;: And it was 
agreed that the manner of Pleading was agreement, as for Retwrno 
Habends, in the Replebin, and Pro conſultatioue babends in the Pro» 
hibitions. 


Michaclmas 


Part II. 
Michaelmas 7 Jacobi 1609. in the Common Bench. 


| Miller againſt Francis. 
Iller Plaintiff in Replevin againſi Thomas Francis,the Caſe was, Wil 
M Richard Francis was ſciſed of Land held in Socage, and de- 
viſeth that to Fob his cldeſt Son for a hundred years, the Remainder 
to Thomas his ſecemd-Son for his life, and made his four other youngett 
Sons his Executors, and after made a Feoffment to the ſaid uſes, the 
Remainder to the ſaid Fobn his eldeſt Son in Tail 3 Proviſo that if the 
faid Fobx diſturbed the Executors of taking his Goods in his Houſe , 
that then the ſaid uſe and uſes limited to the faid Fobu Franchi, and his 
Heirs ſhall ceaſe,and after declared that his intent was, that in all other 
points his Will ſhould be in its force, and it was pleaded that Fobx did 
not ſuffer the ſaid Executors to take the ſaid Goods in the faid Houle, 
and if his Eſtate for years, or in Tail, or Fee-ſimple ſhall ceaſe was the 
queſtion, and it ſeemed to the Judges that the Condition (hall not be 
Idle 3 but ſhall have its operation, as it appears by Hill and Cranges 
Caſe, and the Lord Barkley's Cafe in the Comment. and the Lord 
Cheney's Caſe, Coke: And it ſeems alſo, that it ſhall not be referred 
to Eltate in Fee-ſimple , for then it ſhall be void , and it (hall not 
be referred to a Term, for it is limited to an Eſtate limited to the ſaid 
Fobn and his Heirs, but it ſcemeth it ſhall be refexxed to an Eſtate 
Tail only, as it is 2 and 3 Phil. and Mary Dyer 127. 55. 11 H. 7. 6. 
But the Caſe was adjudged upon one point in the Pleading, for it was 
not pleaded that Fobn Francis had notice of the Deviſe, nor that he 
had made my aQual diſturbance, and peradventure he entered as 
Heir, and. had no notice of the Condition, and when the Executors 
came to demand the Goods which were belonging to the Heir , and 
annexed to the Houſe, and he faith that it doth not appear to chem 
to prove that an expreſs notice was given in this Caſe, the Books of 
43 Aſiſe where a man was attaint, and after was reſtored by Patlia- 
ment, and a Writ being, dire&ted to the Eſcheator, the Eſcheator rc» 
turns, that he was diſturbed , and upon Secire Facias the diſturoes 
pleads , that he had no notice: of the ſaid AQ of Reftitution, and 
for this he was cxcuſed of Diſturbance ; And fee 35. H. 6. Barr, 
162, 
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Priviledpe. 
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Part 11. 


Michaelmas 7 Jacobi, 160g in the Common Bench. 
Waggoner againſt Fiſh. 


ww Aggoner brought a Writ of Priviledge, ſuppoſing that he had 2 

ſuit depending here in the Common Bench, which was dire. 
£4 to the Mayor and Sheriffs of Londox, and upon the return it appears, 
that 4 Jacobi an Act of Common Council was made that none ſhould 
be Retailer of any Goods within the ſame City, upon a certain pain . 
and that the Chamberlain ot the ſaid Ciry for the time bcing, may ſue 
for the ſaid penalty to the uſc of. the ſaid City, at any of the Courts 
within the faid City, and that the Deftendent hath retailed Candles, 
and held a Shop within the ſaid City being a firanger, and againſt the 
ſaid A, and for the ſaid penalty, the Chamberlain hath brought an 
Aion of Debt within the ſaid City,according to the ſaid At of Com» 
mon Council, and upon the return it appears, that by their Cuſtom 
the Mayor and Aldermen with the Aﬀſent of the Commoners of the 
faid City, may make By-laws for the Government ot the ſaid City, 
and that the {aid Cuftom,, and all 'other their Cuſtoms, were con- 
firmed by AG of Parliament; and upon this it ſcems, that though 
there be not remedy given, for this penalty in another place than in 
London, that yet it it be againſt Law, he ſhall not be remanded, and 
if a Corporation hath power to make By-laws, that (hall be intended 
tor the Government ot their Ancient Cuſtoms only , and not to 
make new Laws: Sce 2 Fa. 3, John De Brittew's Caſe, but 
it ſcems if this By-law be for the Benefit of the Common- Wealth , 
that it ſhall be good, otherwiſe not, and it was adjourned : See Hil- 
lary next enſuing, for then it was adjudged, that he thall not be 
remanded 3 fee afterward Michaelmas 7 Facehi , it was adjudg- 
ed. 


Ote, that this Term was adjourned until the Moneth of Mi- 

chaelmas by reaſon of the Plague, and upon the adjournment 
this enſued, and was moved by Telverton and Crook at the Barr, and 
the Caſe was this : 


Michaelmas 7 Jacobi, 1609. in the Common Bench, 


Oynes being an Inſant, levies a Fine, and in Trinity Term laſt paſt 
L brought his Writ of Errour in the King's Bench, and aſſigned 
tor Errour,that at the time of the Fine levicd he was, and yet is with- 
in age, and praycd that he be inſpcaed, and infomuch that he had 
not 


Part IT. Rivet againſt Down. 


not bis proofs there , he was not inſpected but Dies datus eft uſque 
Oflabis Michaelis Proximas , at which time came the faid [Poynes, 
the day which was wont to be the day of Eſſoyn, and prayed 
Juſtice Crook ( which was there to adjournthe Texm) to inſpect him ; 
and to take his'proofs, who did infpe& him accordingly, De bene eſſe, 
and now before the Moneth of Michaelmy, the Infant came. of tull 
age, and if this inſpcQion were well taken, and what authority the 
Judge had upon that day to adjourn, was the queſtion, 

And Flemming chict Juſtice ſaid, that the day of Eſſoyn is a day in 
Term, and that the Court was full, though there was but one Judge, 
and it the inſpeCtion had been the day of the Eſſoyn 3 and betore the 
tourth of the Poſt, he had come of full age, this (hall be very good, 
but the doubt roſe as the Caſe is, if upon the day of Adjournment 
the Judge had powcr to do any thing but to adjourn the Term, and 
for that it was appointed to be argued, and for the Argumentof that, 
ere of my Author Lae, 


Michaelmas: 7 Jacobi 1609. i» the Common Bench. 
Rivet Plaintiff, Down Defexdent. 


N an Actionupon the Caſe upon an Aſumpſit, the Calc appears to 
be this, Copy-holder makes a Leaſc fora year according to the Cu» 
ſtom of the Mannor, the Lord diſtrains the Farmer of the Copy- 
holder for his Rent, and the Copy-holder having noticc'of that, comes 
to the Lord, and aſſumes that in conſideration, that the Lord ſhould 
relinquiſh his Suit againſt his Farmer, touching the ſame diſtreſs he 
would pay the Rent by ſuch a day, 'the Lord delivers the Diſtreſs, and 
tor default of payment at the day, brings an Action upon the Caſe , 
and upon Nox Aſ»mpſt pleaded, verdict paſſeth for the Plaintiff : And 
Barker Serjeant came and moved in Arreſt of Judgement. 


Firſt, that a-man cannot difirain a Copy-holder, but he ought to- 


ſeile; but Williams Juſtice-and others tothecontrary, and by him ifa 
man makes a Leaſe at will rendering Rent, 'he'may diſtrain for this 
Rent, 9 H.7. 3. the Caſe of Refcous, 

Secondly, He moved that when the Lord diſtrains, that now the 
Tenant had cauſe of Action, that is Replevin, and for that it cannot 
be fald Setam ſnam, and fo the conſideration fails, but all the Court 
againſt-that, and that this'was a good conſideration; and by Flemming 
chiet'Juſtice, Dilircfs is an Aion in it- ſelf, becaniſe this is the cauſe 
of a Replevin, and when the Tenant brings his Replevin,and the Lord 
avows, now is the Lord an Actor, and lo it is ſea ſus, and by him 


Jeda is riot only an Action hanging, but that which is cauſe of an Acis - 


on; and Judgement-was' given for the Phintif,." 
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Part II, 
Michaelmas 7 Jacobi 1609. in the Common Bench, 
Flemming againſt ales. 


Ction upon the Caſe for theſe words : Thou haſt ftollen my 
Goods, and I will have thy neck, and maintainable, 


Michaclmas 7 Jacobi 1609. in the Common Bench. 
Ayre's Caſe. 


A Ction upon the Caſe for theſe words : Ayre is an arrant Thief, 

and hath ftollen divers Apple-Trees out of f, 8. Garden, and the 
AQion well maintainable, otherwilc it he had ſaid, for he hath ftollen, 
&c, for then it ſhonld not be Felony to ſteal Trees, and the word 
(For) ſhews the reaſon why he called him Thict, but the word (And) 
nok, 


Michaelmas 7 Jacobi 1609. in the Common Bench, 
Bryan Chamberlain's Caſe againſt Gold(mith. 


N Dcbt upon ari Obligation , in which the under Sheriff was 

- bound ito the- Sheriff, tor the performance of diverſe Covenants 
contained in an Indenture, made between them for the exerciſing 
of the ſaid Officez and the Plaintiff afhigned breach of Covenant, 
by which the under Sheriff hath covenanted, that he would not 
execute any Proceſs of Execution without ſpecial Warrant , and 
aſſent of he Sheriff himſelt : -And - the ſole quegion was , if this 
Covenant þe a good and lawtul Covenant or not; and it was ar- 
gued by Hutton Serjeant for the Defendent , that counted that 
the Sheriff is a publick Officer, and may execute the Office by him» 
ſelf, ycti when he hath; made an under Sheriff, he hath abſolute 
authority allo , and it is: not like to private authority , but it 
is asif a man make an Exccutor , provided that he ſhall not admi- 
nifter his Debts above the value of forty pound : And as if an Ob- 
ligation with Condition, that it an Obligor ſhall not keep the Ob» 
ligee without damages for four Beets taken in Withernam, that 
the Obligation ſhall.;be' void,; os as, it a man takes an 'Obligation of 
tis Apprentice, with Condition that he ſhall not uſe bis Trade within 
hve 


Part Il.. Chamberlain againſt Goldſinith. 284 


five years, or within ten Miles of ſuch a place ; or as a Steward takes 
an Obligation of another man with Condition that he ſhall not ſue in 
other place but where he is Steward, or in the Common Bench 3 this 
abridges the ſubjceR of his right: and that the under Sheriff is a publick 
Officer, and mentioned in many Statutes, though he ſhall not bean 
Attorney the ſame year in which he is under Sheriff: And the Statute 
of 23 H.8. reſirains the under Sheriff, that he ſhall not let any priſo- 
ners to Bail, but in the ſame manner as is contained in the Statute ; 
and further he faith, that all Obligations which have Impoſhble Con» 
gitions arc good, and the Condition void : but if the Condition be a- 
gainſt Law, the Obligation and Condition alſo js void: And ſo he 
concluded that the under Sheriff is a publick Officer,and that his Othce 
cannot be apportioned, and that the Condition was for pertorming, 
a Covenant which was againſt Law and void, and ſo by conſequence 
the Obligation void : And ſe prayed Judgement for the Defendent, 
And for the Plaintiff it was argued by Dodridge Serjeant of the King, Dozriage. * 
that the Obligation is good, and not void: And he faid that there 
are two Officers to all the Courts of the King, whick are to execute 
all Writs, and that theſe Officers are Sheriff and Biſhop, and the Law 
doth not take any notice of under Sheriff, or Warden of fpiritualties, 
tor the Sheriff himſelf ſhall be amcrced, and- not the under Sheriff, 
which is but his ſubſtitute, and .it appears by 3 H. 7.2: b. That all 
Writs ſhall be directed to the Coroner, and by him ought to be ex- 
ccuted, and 10 H. 4. 42. The Sheriff was amerced for an Arreſt - 
made by a Bailiff of a Franchiſe 3 and though that the Warden of Weſt- 
minſjter Hall is an Officer to the King's Courts to ſome purpoſe, yet no 
Writ ſhall be dirc&ed to him, as it appears by 8 Ed, 4. 6. Alſo he a- 
greed that the power of the Sheriff is double, that is Miniſterial and 
Judicial, and ſome times he exerciſes both together, as in Rediſſeiſin, 
tor of that he is Judge, and alſo is Minilter to the Court of the King, 
and yet he is but one man, for the Law doth not take any notice of 
under Sheriff, nor intends, that he ſhall ſupply any of theſe Offices, for 
the under Sheriff is but ſervant to the Sheriff, and to execute his Mi- 
niſterial power only, and if it be ſo, he may limit his Authority at his 
pleaſure: And if the Sheriff make a falſe return, or otherwiſe retard, 
or make an uncertain return, he himſelf ſhall be puniſhed by Action, 
for the Law requircs knowledge and intelligence of the Sheriff, and 
the ancient Statutes made in the old time , make mention of Ser- 
jeants at Mace, and yet they make not any mention of under Sheriff, 
which is but ſervant, 

And he agreed that an Obligation taken with Condition againli 
Law is void, but he ſaid that this is not againſt Law, for the under 
Sheriff is a perſon of whom the Court doth not take any notice, tor 
he is but ſervant of the Sheriff 3 and for this Caſe, and ——_— 
Oo is 
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Part 11. 
Michaelmas 7 Jacobi 1609. in the Common Bench, 
Flemming ag4inft Jales. 


Ction upon the Caſe for theſe words : Thou haſt ftollen my 
Goods, and I will have thy neck, and maintainable, 


Michaelmas 7 Jacobi 1609. in the Common Bench. 
Ayre's Caſe, 


Ction upon the Caſe for theſe words : Ayre is an arrant Thief, 
and hath ftollen divers Apple-Trees out of f, $. Garden, and the 
Action well mmaintainable, otherwiſe if he had (aid, for he hath fiollen, 
&c. for then it ſhoald not be Felony to ſteal Trees, and the word 
(For) ſhews the reaſon why he called him Thief, but the word (And) 
not. 


... 


Michaelmas 7 Jacobi 1609. in the Common Bench, 
Bryan Chamberlain's Caſe againſt Gold(mith. 


IN Debt upon «ri; Obligation ,, in which the under Sheriff was 

- bound ito the-Sheriff, for the! performance of diverſe Covenants 
contained in an Indentuze, made between them for the gxerciſing 
of the ſaid Office z and the Plaintiff aſhgned breach of Covenant, 
by which the. under Sheriff hath covenanted , that he would not 
exccute any Procels of /Exccution without ſpecial Warrant , and 
aflent of the; Sheriff-himſeclt ; -And - the ſole queſyon was, if this 
Covenant.þe' a gogd. and lawtul Covenant or not; and it was ar- 
gued by Hutton Serjeant for the Defendent , that counted that 
the Sheriff is a publick Officer, and may execute the Office by him-+ 
ſelf; ycti when be hath; made an. under Sheriff, he hath abſoluce 
autharity: alſo , 'and it, is: not like to-private authozity , but it 
is-25if a man make an, Executor , x Avg that he ſhall not ad mi- 
niſter his Debts above [the value. of forty pound : And as if an Ob- 
ligation with Condition, that if an Obligot ſhall not keep the Ob-+ 
ligee without damages for , four Beets taken in Fithernam, that 
the Obligation ſha}l,the: void, og. as, it a man.takes. an 'Obligation of 
his Apprentice, with Conditiopthat he ſhall not ule bis Trade within 


fve 
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five years, .or within-ten Miles of ſuch a place z or as a Steward takes 
an Obligation of another man. with Condition that he. ſhall not ſue in 
other place but where he is Steward, or in the, Common-Bench 5 this 
abridges the ſubjeR of his right: and that the under Sheriff is a publick 
Officer, and mentioned in many Statutes, though he (hall not bean 
Attorney the ſame year in which he is under Sheriff: And the Statute 
of 23 H-8.. refirains the under Sheriff, that he ſhall not let any priſo- 
ners to-Bail, but in the ſame manner as iis contained in the Statute'z 
and further he faith, that all Obligations which have lmpoſhble Con» 
ditions are good, and the Condition void : but it the Condition be a- 
gainſt Law, the Obligation and Condition alſo js void: And ſo he 
concluded that the under Sheriff is a publick Officer,and that his Othce 
cannot be apportioned, and that the Condition was for performing 
a Covenant which was againſt Law and 'void, and ſo by conſequence 
the Obligation void : And fe prayed Judgement for the Defendent, 
And for the Plaintiff it was argued by D 

that the Obligation is good, and not void: And he faid that there 
are two Officers to all the Courts of the King, whick are to execute 
all Writs, and that theſe Officers are Sheriff and Biſhop, and the Law 
doth not take any notice of under Sheriff, or Warden of fpirityalties, 
tor the Sheriff himſelf (hall be amerced, and: not the under Sheriff, 
which is but his ſubſtitute, and :it appears by 3 H. 7.2; b. That all 
Writs ſhall be directed to the Coroner, and by him ought to be ex- 


- 
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ccuted, and 10 H. 4. 42. The Sheriff was amerced for an Arreſt - 


made by a Bailiff of a Franchiſe 3 and though that the Warden of Weſt- 
minſier Hall is an Officer to the King's Courts to ſome purpoſe, yet no 
Writſhall be dire&ed to him, as it appears by $ Ed, 4. 6. Alſo he a- 
greed that the power of the Sheriff is double, that is Miniſterial and 
Judicial, and ſome times he exerciſes both together, as in Rediſſciſin, 
tor of that he is Judge, and alſo is Miniſter to the Court of the King, 
and yet he is but one man, for the Law doth not take any notice of 
under Sheriff, nor intends, that he ſhall ſupply any of theſe Offices, for 
the under Sheriff is but ſervant to the Sheriff, and to execute his Mi- 
nifterial power only, and if it be ſo, he may limit his Authority at his 
pleaſure; And if the Sheriff make a falſe return, or otherwiſe retard, 
or make an uncertain return, he himſelf ſhall be puniſhed by Adcion, 
for the Law requires knowledge and intelligence of the Sheriff, and 
the ancicnt Statutes made in the old time , make mention of Ser- 
jeants at Mace, and yet they make not any mention of under Sheriff, 
which is but ſervant. 

And he agreed that an Obligation taken with Condition againſt 
Law is void, but he (aid that this is not againſt Law, for the under 
Sheriff is a perſon of whom the Court doth not take any notice, tor 
he is but ſervant of the Sheriff 3 and for this Caſe, and a 
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his pleaſure and he may:enerciſe his Office by himſelf when he pleaſes, 
and alſo he'arguet that the Authority which may be totally counter- 
manded, may be 'countermanded in part, and that the under Sheriff 
hath Derivata poteſtas, que ſemper talir oft qualit committitar; And by 
35 H.6. A man may make two Executors, one for his Goods in 
Middleſex, and the other to adminiſter the Goods in Londoy, and this 
is good between them : But not againſt a ſtranger, for he oughe to ſue 
them both, 'and he-ſhall not be prejudiced by that; and (032 H.$, 

Brook Exccutor, 155, A tman made two Executors, Proviſo that one 
ſhould not adminiſter in the Hfc of the other : and 36 H. 8.61, Feoff- 
ment and Letter of Attorney to make Livery to three, or to any of 
them, Livery cannot be tmade to two, and alſo he ſaid that there js 
no difference between. power derived from a private perſon, and 
power derived from the publick, when this power comes to executi- 
on: And admitting that the Sheriff may limit the authority of his 
under Sheriff for a time, as it ſeems that he may, then of this it fo]- 
lows, that he may always abridge and apportion his Authority ; And 

he agreed that when an under Sheriff is made, diverſe Statutes have 
been made'to puniſh him if he offend : But the Sheriff is'not com. 
pellable'to make an under Sheriff: And as to the Obligation;that ifan 
execution bedelivered to the under Sheriff, againſt one. which is in his 
preſence, that he ought to execute it, he ſaith that the Law is not 
- ſo, for the party ought to deliver the Execution to the Sheriff him- 

ſelf, for it doth not appear that he hath an under Sheriff : if 
he have received a Writ of diſcharge or not :. And alſo the Office 
of the Sheriff is of charge to the King, and to the Common Wealth, 
and the execution of Writs may be prejudicial and penal to the 
Sheriff himſelf : And for that he may well provide, that he ſhall 
have notice of every Execution which are moſt penal: And alſoin 
all the Indenture now made, he doth not conſtitute him to be his un- 

der Sheriff, but only for. to execute the Office, and for theſe reaſons 
he ſeemed the Obligation is good, and demands Judgement for the 
Plaintiff: But it ſeems to all the Couet, that the Covenant is void, 
and {o by conf e the Obligation, as to-the performance of that 

void , but good to the performance of all other Covenants : And 
Coke chief Juſtice ſaid , that the Sheriff at the Common Law was e- 
ligible as the Coroner is, and then by the death of the King his OF 


fice was not determined, and alſo it is an intirc Office , and- though. 


the Kirg may. countermand his Grant of that, intirely, yet he. catt- 
not that countermand by parcels, and alfo that the under Sheriff 
hath Office which is intire, and cannot be. grantcd by parcels, and 
this Covenant will be a means to nouriſh Bribery and Extortion, for 
the Sheriff himſelf (hall have all the benefit, and the under Sheriff all 
the pain, for he is vifibly,the under Sheriff, and all che ſubjeRs of the 
Kiog 
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King will repair to him,and the private contracts between the Sheriff 
_ him arc inviſible, of which none can have knowledge but them- 
elves. : 

And Warburton aid, that in debt upon eſcape, &#e. are againſt the 
Sheriff of Nottingham, he pleaded Nibil debet, and gives in evidence, 
that the Bailiff which made the Arreſt, was made upon Condition, 
that he ſhould not meddlc with ſuch Executions, without ſpecial 
Warrant of the Sheriff himſelf, and his conſent, but it was reſolved 
(this notwithſtanding) that the Sheriffſhall be charged in all : and ia 
the principal Caſe, Judgement was given accordingly, that is, that the 
Covenant is void, 


Note, that the Sheriff of the County of Berkgs, was commited to —— yo 
the Fleet, for taking twenty ſhillings for making of a Warrant upon the x 


a general Capias ntlagatuen, for all the Juſtices were of opinion , that 
the Sheriff ſhall not take any Fees for making of a Warrant or Execu- 
tion of that Writ, but only twenty ſhillings and four pence,the which 
is given by the Statute of 23 H.6. for it is at the Suit of the King: 
Buy upon Capias utlagatum unde couvitius eft, which is after Judge» 
ment, it ſeems it is otherwiſe. . 


A man grants a Rent to one for his life, and half a year after, to Grant of a 


be paid at the Feaſts of the Anunciation of our Lady, and Michael 
the Arch-angel by <qual portions, and Covenants with the Gran» 
tee, for the payment of that accordingly ; the Grantee dies 2 Fe» 
bruarii, and for twenty pound which was a moicty of the Rent, and 
to be paid at the Anunciation after, the Exccutors of the Grantee 
britig an' Agtion of Covenant , and it {femsitis well maintainable. 
And Coke chief Juſtice ſaid , That if a man grants Rent for ano» 
ther's life, the/Remainder to the Executors of the Grantee , and 
Covenant to pay the Rent during the Term aforeſaid , this is good 
Colle&ive, and ſhall ſerve for both the Eſtates, and if the Grantee 
of the Rent, grant to the Tenant of the Land the Rent , and that 
he ſhonld diftrain for the ſaid Rent, this ſhall not be intended the 
fame Rent which is extin&, but ſo much in quantity, and agreed that 
when a Rent is granted, and by the ſame Deed the Grantor Cove» 
nants to pay that, the Grantee may have Annuity or Writ of Co- 
venant at his EleCon. 


Priviledge of 
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Waggoner ag4inft Fiſh, Chamberlain of London. 


; 29-6 Waggoner was arreſted in Londox, upon a Plaint centred in 
the Court of the Mayor in Debt , at the ſuit of Cornelius Fifh 
Chamberlain of the ſaid City , and the Defendent brought a Writ 
of Priviledge , returnable here in the Common Pleas 3 and upon the 
return it appears, that in the City of London there is a Cuſtom, that 
no Forreigner ſhall keep any Shop, or uſe any Trade in Londox; and 


* alſo there is another Cuſtom, that the Mayor, Aldermen, and Com= 


monalty (if any Cuſtom be defe&ive) may ſupply remedy for that, 
and if any new thing happen, that they may provide apt remedy for 
that,ſo if ifbe congrue & bone fidei conſactudo rationi conſentanea & pro 
commuiti utilitate Regis, civium & omninm. aliorum ibidem confluen- 
tiwm, and by AQ of Parliament made, 7 R. 2, All their Cuſtoms 
were confirmed, and & Ed, 3. The King by. his Letters-patents grant» 
ed that they might make By-laws, and that theſe Letters-patents 
were alſoconfirmed by AQ. of Parliament, and for the uſage certified, 
that in 3 Ed. 4. and 17 H.8, were ſeveral Ads of Common Conns 
cil, —__ for inhibiting Forreigners to hold any open Shop, or Shops, 
or Lattice, and penalty impoſed for that, and that after, gnd ſhewed 


the day. in certain was an At of Common Council, made by the 


Mayor, Aldermen, and Commonalty.: And for that it was enacted, 
that no Forreigner ſhould uſe any Trade, Myſtery or Occupation , 
withis the ſaid City., nor keep any Shop there for retailing, upon pain 
of five pound, and gives power to the Chamberlan of London for the 
time being, to ſue for.that by Action, &e. in the Court of the Mayor , 
in which, no Eſſoyn nor Wager of Law ſhall be allowed, and the (aid 
penalty ſhall be the one half to the uſe of the ſaid Chamberlain, and the 
other half to the poor of Saint Bartholomew's Hoſpital : And that the 
Defendent held a Shop, and ufed the Myſtery of making of Can» 
dles the feventh day uf Ofober laſt, and for that the Plaintiff the ninth 
day of the ſame Moneth then next enſuing, levied the faid plaint : 
And upon this the Defendent was Arreſted , and this was the cauſe 
of the taking and detaining, &e, And-upon Argument at the Bar by 
Serjeant Harris the younger for the Deftendent, and Hutton for the 
Plainti#, and upon ſolemn arguments by all the the Juſtices, Coke, 
Walmeſlty, Warburton, Daniel and Foſter, it was agreed : That the 


Defendent ſhall be dclivered, and not remanded ;. And the Caſe was 
divided into hve parts, 


The 


Part WH; "Waggoner ag4inft Fiſh. 

The firſt the Cuſtom. 19.F. 1 p | | \ 

Secondly, the contirmation of -thatby Aﬀt of Parliament. 1 

Thirdly, the Grant of the King, andithe confirmation of that by 
AG of. Parliament. : £ $57 37-lorh | 

| Fourthly, the uſage and making of Acts of Common Council ac 
cording, to this, | 

Fitthly, the. At of Common Council, upon which the Action is 
brought, and upon which the Defendent -was:Arreficd. 

And tathe firſt, which is the Cuſtom, it was alſo aid, that this con» 
ſiſts upon three parts : 134) 

That is, firſt if any Cuſtom be difficult. 

Secondly, if it be defective, 

;Thirdly, if Aliquid de novo exergit, the Mayor, Aldermen and 
Commonalty : Poſſwnt opponere remedinm , and that there are four. 
incidents to that remedy. | 019% | 

Firſt, it ought to be Congranm-R ations. 

Secondly, co fidei conſonum, 

Thirdly, conſentanenm rations. 

Fourthly , pro communi mtilitate regis crvinm , © onninum a= 
liorum ibidem confluentinm : But' all the queſtion was upon the 
remedy, for it was agreed that the Cuſtom ſhall bet good.: But it was 
doubted by-Fofter and Daniel, that there: was no good return, for it 
was but as recited 3. and it was not averred and poſitively ſaid, that 
there was ſuch a Cuſtom, and to prove that the Caſe of 28 H. 6. was 
cited, where in debt upon an Obligation,: the Defendent demands 
Oyer, and upon the view faith, that it appears by: the; ſaid Obligati- 
on , that: two 'others were joyntly bound with' him not named, 
Judgement: of the Writ, and 24 Ed; 4. where it was pleaded, 'as it 
appears by the 'Letters-patent$ of. one King, and in 11 H. 4. in re» 
turn of a Sheriff : But'Coke anſwered, and tooka difference between 
return upon a. Writ of priviledge, and upon. which go Iflue may be 
joyned, nor demurrer, and that it is but for an Informer of the Court, 
and other pleaders: And for this iti {ſeems to him,that it is good, as to 
that, and he conceived that by-the Grant of- the-King the Cuſtom 
is deſtroyed, for the King: by his Grantcannot add nor diminiſh any 
thing of the Cuſtom, no more. than of Preſcription, and acceptance 
of Grant ſhall be extinguiſhmerit of one, as well as of the other, as 
it appears by. 8: H. 4. 25 H:9:5..3$ BH. 8B, Breſcription, 7 R. 2. 
But to:this the Lord Coke; gave 'ho anſwear-, and for that it ſeems 
they were no Grants:, but confirmation rather; of- Cuſtoras,, and 
they further denied: that the Cuſtoms « are. 'cantirmed: by. the Sta» 
tute of 7'R.'2; for this is-only''tor the. confirmation; of: Magaes Char-- 
t4,and of all former Statutes, and of Gharte. de, Forefta, and the:liber-- 
tics ef the holy: Church, 'and4hexeis:pyt atiy mention A ——— 
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of London , but to this the Lord Coke anſwered', that they 
ought to credit their rear; and- for 'that" it feems, that it is a 
private At, 'and:!they* ought to adjudge of that” as it. is made , 
as 7. H.6.6. And if it be falfe the party grieved may have an AGi> 
on upon' the Cafe, ſoit was agreed that: the Cuſtom, that-no for- 
reigner ſhall hold any Shop, nor (ell in any Shop by Retail, and that 
they may make By-Laws , for the 'ordering of their ancient Cu- 
ſtoms, are good Cuftoms without any - confirmation by Aq& of 
Parliament, or: Grant of the King-or otherwiſe : And if any thing 
happen De novo, that they can apponere remidium with' the rc- 
frictions aforeſaid 3 for the- Lord Coke ſaith that Londen is Antiqua 
civitas, and was of great fame and reckoning; amongſt the moſt 
ancient Cities, . for: it wds (aid by  Ammienus - im which 
wrote 1200. years paſt, that London" was'then ' Opidum vetuſtum , 
and Cornelins Tacitus in vita Neronis ſaith , that when it was 
under the Romans Government, there was here Negotioram copia, 
tO commercia maximorum celebris , 'and he well knew for he was 
here ſeven years, and married the Daughtet of Agrico/a, who was 
ancient Guilds Meecatoria \; xnd* for that\ it' was well governed and 
continued in'-govd Order, for 'UVbi':abn - ob ordls, ibi eft "infirminm & 
ſempiternus Horror &p tonfueſio, wad Gualda is a Saxon word; and is the 
fame for Fraternitas 3 and in: Norebfolk, and: divorſc other' places inthe 
Country the name continued, but this is another ſence , for Guild 
Tgnifies to pay, and for that itis ſometime. demanded if a man inha- 
bite in a Place guildable or within Franchiſe, and the Place guildable 
is fabje&t to Scot and Lot, and all other:charges, but the Franchiſes 
are places exempt, but no perſon which is of 'a Guild or Fraternity, 
may be exempted-not by the Grant of the King not otherwiſe, but 
| ſhall be ſubjeR to all the charges of the Guild and Fraternity, and 
the King cannot make any man free of their Guild when that 
is created , for there- are but three ways to make a man free of 
that. ; | 
Firſt, by Birth which is the moſt <ldeft. 

Secondly, by ſervice which'is of merits. | 

Thirdly, by redemption which is a power which only remains in 
the Mayor, and the Court of' Aldermen , in this caſe in London , 
and ſuch Guild can never have but by Grant, but by pre- 
(cription-y/ as the Cuſtoms of Gz , "that a man by deviſe 
his Land$-, or that the T'xnd ſhall to the youngeft Son, and 
that the King cannot make; 8oyfiranger free of fuch Guild or Fra- 
teruity appears in ———_— 2 Fd. 3. Where the King by . 
his Letters- patents granted co one yi Faxlchon, that he ſhould be 
frank and freeofthe' City of Londox, und that he ſhould keep an Apo- 
thecaries Shop thee; bix 'the [Patantee 'could not have his Freedom 
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by this Grant, and for that the King "wrote his Letters-to the 
Mayor and Aldermen, and requefted them to make the ſaid Fant 
ehon free of the faid City, and upon' that it Was" done accordingly , 
but not upon the Grant, andſo it was adjudged in Parcie's Cafe, 44 
Eliz, Trinity, that if the King grant to one the ſole making of Cards 
in England, and that none ſhall bring any Cards into England to be 
fold but the Patentee, and it was' adjudgedithat "though none may 
have Park or Warren , and ſuch othes.matters of Pleafure wichs 
out the King's Grant, and though 'that playing withCards. be but 
a matter of pleaſure, yet the making of them is a matter of profit, 
and the bringing of them into England is a matter of Trade, and the 
inhibition of that is hindrance of Trade, and makes a Monopoly , 
that the Grant 'was void; and 3 Ed. 3. 3. Jobn of Sudford's Caſc , 
where the Cafe was, 2 Free-holder te £ a fold upon his Soil, and 


Freehold ef his own, and the Defendent ſpoiled it, -and'broke it; 


and upon that the Plaintiff brings a Writ of Treſpaſs 3 the Defendent 
juſtifies that he was Lord of the Town, and there had been a uſage 
there, and had been of time out of memory, Or. that none of the 
ſame Town ought to levy fold without the agreement and leave of 
the Lord : And for that, that the Plaintiffhad done it, the Defendent- 
pulled it down as well-to him it was lawful, ai it-feems a good Cu- 
ſtom,and with this agrees 5 Ed, 3 Fobn de Haye's Caſe, and 10and 11 
Eliz, Dyer 279. 10 preſcription, by the Mayor, Sheriff and Citizens 
of Tork: Goods forreign bought and forreign ſold ſhall be forfeited, 


and that he may ſeiſe them, it was adjudged a' good preſctiption , 


but the King by his Letters-patents , canndt* Hive {uch power to 
them, 6. 08 | 


And Coke was clearly of -Opinion , that the Caſe was not within. 


the Statute of g Ed 3, chap. 2, 25, Ed.z.11. 27 Ed.3.11. And it 


was agreed by them all, that a Merchant, or any other man may fell 


Goods in groſs, as he may ſell a hundred Tun of 'Wine, or pieces of 


Cloath, and one Tun of Wine to one man , or'a piece of Cloath- 


to' one man, and another to another man, till'/he had ſold+all, that 


this was not retailing, but they-cannot ſeMl by the Yard, or keep a. 


Shop, but it was alſo agreed that ſome goods a man might ſel] as 
well in their Market, if he do not keep a Shop here without any 
offence, and it'was objr&ed that this By-Law was not good, for that 


it was forprivate good, and alſo the penalty which was to be inflicted 


was too þreat. | | 
For firft the Mayor, Aldermen and Citizens, make the 'Eaw, th 
fuit for the penalty ought fo be before the Mayor,” andthe Mayor 
and Citizens ought to have part of the lty, fo thaÞ the Mayor 
ſhall beJudge in*his own-cauſe, which alſo was one. of the Reaſons 
of the Judgement th the Chamberlain of Lowdoins Caie;5 Coke for that, 
that 
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zat the penalty was ſo ſmall, that-isa penny for every- Cloth which 
Dal arcs Thea bol, nd? this was for publick good, par bone 
ba 


x ſearch if it: were good and Merchantable, but it was agreed 
all, that every Town may make a By-law, which is pro bono 
publics , without any preſcription or Cuſtom, and this ſhall be 

good, 'and. being made. by the. greater part ſhall bind the reſidue, 

bur if it, be for privaze 09g, a for the oxdering of the-Common 

or; fuch- like, (hall not be good to bind any man without his aſſent, 

withput: ſpecial, Cuſtom, pecording gacths Judgments in_the Cham- 

berlain of Londox's Caſe, and Clark's Caſe 5. of Coke in his Caſes of 

By-Laws : But Coke is clear that the remedy, that -is, the By-Law 

was good and agrecigg.ta the Cuftom in every point, and that the 

Sas 4 was fit and ,good ,. and. for. quantity and, quality, and that 

: tothe quantity. he -agzeed, that . they could not-infli& conhiſcati- 
A on of Goods.nor Lmpriſonment, but may infli& pecyniary puoiſh- 
ment ,-35 it appears by Clarke's Caſe, and the Action. may be 

brought for-that , ſo that for the quality it was gocd : And fo as 

to the quantity which was, Secundum quantitem delifti , for be 

conceiyed it was a greater offence, to hold a 'private Shop than pubs» 

like, for this is-not in view nor-ſubjed to ſcarch and reformation,as well 

as if it, were publick and for an old Ac of Common Council, he which 

keeps a publick Shop, ſhall forfeit ten ſhillings, and clam delinguen: 

prenietzer magis quam palam, and now the ounce of Silver is increaſed in 

value, for it is worth five ſhillings four gener and then it was 

worth but three (billings four pence, and {o far quantity and quality , 

Et. cargraum & rations conſonum :. And it ſeems to him that it-is not 

Bone fide, that a Forreigner ſhould hold a private Shop, but Diſſeu- 

tanexm , for Londox is a Market overt, every day in the 'Weck , 

but Sunday , as it- appears by 11 H. 6.19. And in Daxfteble , the 

Prior brought an Action againſt a Butcher, for that, .that Danſtable 

was. an ancient; Town, -and this on a Market overt two days .in 
the,,week,.and the, Defendent ſold fleſh. in an inward roony, the 


, Defendent: pleads.Cuſtgm. to, warrant that, and adjudged that it 
. was not good, for. the uſage of Trade in ſuch Corners is not, Bone 
R fidei.conſonum, and after he pleaded that he ſold the fleſh in an open 


Shop in the Market, and this was allowed to be a good Plea, and 
if it be ſo in Dwnſtable, 2 Foritori, it (hall he fo in. Loxgon, and for the 
ſame xcaſon allo, it atk oct be Rationi Conſenteneum, to, bold ſuch 
inward Shops, and allo it is for Communi utilitate , that is,, of the 
Citizents of the King, and of all others; that Forreigners ſhall not 
hold any Shops in, London, for it appears by the returg that Forreig+ 
ners ſhall Fpt be ſubject co (ns Lot he and ſhall not be 

* ; Qthcexs, which axe matters of. great chargy,, þ phos Eyre be 10 
ON a feta bas Fre. nnd wabont queion 
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is diſcomodious for the Citizens, that any Forreigner ſhould uſe any 
Trade here, and it would be a deſtruction to Citizens, that a For- 
reigner ſhould not be ſubject to their charges, and yet ſhould take be- 
nehit of the Trade within the City. 

Secondly, and for the benefit of others that ſtrangers (hould not 
be received to uſe any Trade within the City, for this is the cauſe of 
Depopulation, Depredation, and DeſtruQion in all other Towns and 
Burroughs in England, which is prejudice to all others. 

Thirdly, it is prejudicial to the King,. that ſuch a company of 1n- 
habitants ſhould: be Reſident in London, which is Camera Reges, tor 
this is the cauſe of Infection of the Air and Sickneſs, fo that the 
King and all the State js prejudiced by it, but the ſole doubt which 
was conceived by Coke, was for that, that it doth not appear by the 
return, that the Defendent had uſed the Trade of Tallow-Chand- 
lor, nor ſold any Candles, but only that he kept a Shop, and uſed the 
Myſtery of makirig Candles 3 but it the return had been that he uſed 
the Trade of Tallow-Chandlor, this had been good, for that im- 
plies Tantamonnt, for that had becn, that he had fold, for Trade 
is in Tradendo, which is to deliver over, and the Intent of the At is 
not that he (hall be puniſhed for making of Candles, if he do not (ell 
them, tor the ſale is the wrong, and fo the Servant of every Noble 
man or other which makes Candles or other thing for his Maſter, or 
tor his own uſe, ſhould be within the penalty of the Ac, and with this 
agreed Foſter and Daniel, and for this cauſe only it was reſolved, that 
he ſhould be delivered and not remanded, 


- Hillary 7 Jacobi, iz the Common Bench. 


Cholke againſt Peter. 


He Caſe was this : The Lord Rich being ſeiſed of the Chaſe of Where the 
| Hatfield , granted and ſold to Sir Thomas Barrington Knight , yi: 
and his Heirs, all the Wood growing, and to grow upon a part of Iacloſe. 


that, and excepted the ſoil, and further that he might incloſe eve- 
ry lixteen Acres of that, and this to hold in ſeveral for the Preſer- 
vation of the Spring, according to the Statutes of the Realm , and 
this Grant was confirmed by a private Ac of Parliament, and that 
the Grantee might hold it in ſeveral without ſuit of the King's Ofi- 
cers, with a ſaving of the Right of all ſtrangers 3 and a Commoner 
put in his Beaffs to take his Common in one-parcel of that which was 
incloſed, againſt whom the Grantee, brought an Action of Treſ 

and in this the only queſtion was, if = Grantee of the Trees, w =_ 

p 2 


Vivion 2g4:aft Wilde. Part IT 

had not any Intcicft in the Soil, might incloſe againſt a Commoner 
the Scatate of 22 Ed, 4. chap. 7. was the queſtion, for it was agreed, 
# 2mas grant Trees growing and to grow, to one and his Heirs, 
and except the Soil, the Grantee hath Fee- imple in the Trees, but 
hah norting in the Soil, accordiog,to the 14 H. 2. and 3 H.6.45. Ives 
Caſe, 5 Coke 35, So if a man make a Feoffment of Land the 
wW all Woods arc except by that, and-if Woods be cut, and after 
gx70w again in the ſame place, this is alſo excepted : But if Woods 
altes ©) this ſhall not be excepted, for it was no 
Wood in Ef at the time of the Feoffments fo if a man grants to a- 


nother to dig Coles in his Soil, this is bur'to take profit, and the Soi] 
doth not 
Hatton 


, 85 it is agreed in 11 Eliz. Dyer 245. And it was ſaid 
Sexjeant, that he had ſcen an Ej Ns ns -oip- 
Leaſe of Uſnrs terys ; Bat it was by Coly chief Juſtice and Fofter, 
that the Sratute of 22 E4, 4. chap. 7. was repealed by the*Statute of 
$5 B.$. for this is the , and for that is a repeal of a former 
ute, but if che laſt had bezn in the Aſirmative otherwiſe it ſhould 
be, and it was allo that this was not within the Statute of 35 
H.8. for that appoints of what age the Wood ſhall be, when it ſhall be 
Ft tin ts ot mr run Freire yarn but here 
it is not av nm Sowa br why oetannre was 
incloſed, and for that je was adjudged chat the Action is not maintain- 
able againſt the Commoner : See Foſche $ Jacobi for another argument 
at the Barr,and alſo by the Judges, 


Hillary 7 Jacobi 1609.. in the Common Bench. 
Vivion ag4irft Wilde. 


Arvtrenens Man was boynd in an Obligation to another with Condition 
bb mifion, 2A to fan perform the award of two Arbitrators, 


to, abjde, and 
award, by his writing the Obligor reyoked the Authority 
of one of the Arbitrators : ud b Was on. ae by all, that this Obliga* 
tion is become ſingle without Condition 3 and yet it was not pleaded 
an F I ou of the Sevecyie before the pond 
:. And yetio was pleaded, t evoeavid, it was agree 

that that implies for nithou note is no Revocation? But 
it was - that if # man ſubovit_ himſelf to the award of another, 
8nd ofter. he revokes- Mis: Authority : Bur before the Arbitrator had 
notice of: that, he makes the award, the award is good and (bal! be 
performed 5 if jor make a Feoffment, and Letter of Attorney to 
before. Livery made. he revokes: the _ of the 

ttorncy : 


wake Livery i: A 


Part [. Smalman 4zainft Powys. 
Acttoracy : Butbcfore notice the Attorney makes Livcry,this is good, 
bur if the Feoffor makes a Leaſe or Feoffiment to another before the 
1 Gr Pen ARE de wen Jens 
be i BOUCce , Fortae p Fbbs > 
. of the Authority, and be- 
and in the 0- 


But where a man-.makes actual Revocation 
fore notice, the other executes his Aathority, 

ther pleads 3 Daod revecavit, the other party may reply, ae re- 
vecavit, and give in cvidence that he hath ro notice”of that before 
the execution of his Aathority, and this is for without norice it 
is no revocation, where revucation is the act of the party * The Cafe 
is entred, Trinity 7 Jacobi Retuls 2629. Fiveox againk Falde, 


Hillary 7 Jacobi 1609. iz the Commen Bexch. 
Smallman az4izft Powys. 


Man made a Leaſc for life rendering 
for by Indenture, in corfideration of 


years Rendering a Rent alſo, which was Jefs than the furſt Rena , 
DE nb pe he 
upon li ind ; queſtion in thi 

was, —paapyhond-wior ove” without - Attocament, and it was 
faid, that in all Caſes where a uſe may be raiſcd by the Common Law, 
and that it ſhall be performed by Order of Chancery, that in theſe 
Caſcs, the uſe ſhall be executed by the Statute of 27 H. 8. of uſes; and 


291 


and after the Leb- pam = 
and granteth the Reverfion, to have from the day of the date for 99. Yin. 


one Caſe was cited by Harris Serjeant, 14 and 15 where the Bro- Hm. 


ther was Tenant in Tail, the Remainder to his Siſter in Tail, the Bro» 
ther by Deed which was Indented in Parchment, but made in the faſt 
perſon, and no mention of — the Decd, and the Deed was 
Inrolled within three months, and Livery and Scilin was made, 
and it was adjudged that the Dced enures as a Bargain and Sale, and 
a CR that it was nodiſcontinu- 
ance, but that the Siſter might enter after the death of her Brother 


without Iſſue. nd Sake 
he conceived 


xo Ancart up rg that it was a good 
that the words Bargain and Sell were not in the D 
if a Lerter of Attorney be inſerted in the Deed, fo that it may ap» 


, ack rage the xp al ally hould not _—— 
argain' ut aS a ment, there it is oth zOHtta 
man covenants to ſtand Re LINER 
ney, and the Decd is intolled : _—_ this (hall enure well, as Bars 
PP 2 gain 


' Burrough of Yarmouth. Part II, 


gain and Sale, as it was adjudged in Bedels Caſc, 7 Coke. qo a. but 
' the Statute of 27 H.8, of Inrollments doth notextend to a Ferm, 
for the words of the Statute are, that no Free-hold (ſhall paſs; &e. But 
it ſcems in the principal Caſe, that the Statute of uſes, executes the 
uſe which is raiſed by this Grant, and that the Grantor ſhall ſtand 
feiſed, &c. Andall the Juſtices inſifted ſtrongly upon the Limitation 
of the Eſtate, from the day of the date of the Grant and the reſerva- 
tion of the Rent immediately, and upon this concluded, that it was 
the intent of the parties that the Grantee ſhould have the Rent re- 
ſerved upon the firſt Leaſe 3 and ſhould pay the Rent reſerved upon 
His Eſtate, and chat when words of diverſe natures arc inſerted in 
one Conveyance, the Grantee hath ele&ion to uſe which of them he 
will, as it appears by Sir Richard Hayward's Caſe. And by Daniel, if a 
man makes a Bargain and Sake in Engliſh, and makes Livery, Secun- 
dum formam Chartethis ſhall not be good : But if it be Latine other- 
wiſe it is, for this word Vendo is compounded of Do, and it is an 
apt word for Sur. that Livery might. be made, And agreed all 
that the Reverſion paſſes well without Attornment, and that theſe 
words Demiſeand Grant ſhall be taken; and cnure to a Bargain ard 
| Sale, and Judgement was given accordingly. 
Leaſe tode- A man made a Leaſe for years, to two it they lived ſo long, and it 
On Linſeats: was reſolved by the Court, that this determines. by the death of one 
6a. -of them, according - to the reſolution in Bradwel's Caſe, 5 Coke g. 4. 
and Judgement was given accordingly,and there the Caſe of Trupen- 
ay was recited, which was this;Lands was let to one for one and twens 
ty years, if the Husband and Wife, and the Iſſue Male of their Bo» 
dies ſo long live 3 and it was there adjudged , that the Leaſe doth 
not determine , during the lives of any of them, for in this dif- 
junQiive, it is referred toan intire ſentence, and is as much as if he 
had ſaid, if the Husband or the Wife, or the Iſſue of their Bodics fa 
tong live. 


Hillary 7 Jacobi 1669. in the Common Bench, 


. Eurrough of Yarmouth. 


Grant ofthe > King John by his Letters-patents granted that the Burrough. 
om ery of Tarmonth ſhould be incorporated , and the Grant is made. 
roug\ ſhoald Purgenſibus without naming of their Succeſſors, and alſo he grant- 
rated  £d, Burgenſibur tenere placita coram Balivit, and id pleading, it was 
not averred"that” there were Bailiffs there, and "it was objetied chat 

the Purrongh cannot be incorporated, but men which.inhabit in that, 
; but 


Part IT. Chapman againſt Pendleton. 29F 


but to that it was reſolved that the Grant is good 3- and the Lord 
Coke ſaid , that he had. ſcen many old Grants, to the Citizens of 
ſuch a Town and Good , and fo that the Grant Burgenfibus , that 
the Burrough thould be incorporated, being an old Grant ſhould have 
favourable conſtruction, but the doubt was, for that, that it was nor 
averrcd that. there were Bailiffs of Tarmonth 3, and if a Grant to hold 
Pleas, and doth-not ſay before whom, the Grant is void, according to 
44 Ed. 3- 2H. 7. 21 Ed. 4. and' for that it was adjudged : But 
the opinion of all the Court was, that the Grant made Burgenſibus 
was good without naming of their Succeſſors as in the Caſe of Grant 
civibus, without more. 

Note, that Exccutors-or Adminiſtors ſhall not find ſpecial Bail for zaa. 
the Debt of the Teſtator, though that the Debt be tor a great ſam as 
three thouſand pound or more, for it is not their Debt, nor his Budy 
(hall not beliable to execution for that. 

43 E4. 3. Suit was commenced, hanging another Writ, it is a Suitbegun 
good Plea, though that the Writ was returnable in the Commor: nother © 
Bench, and the laſt-ſuit was begun'in a baſe Court, but if ſo be, and' Writ-- 
doth not appear-to this Court, that the Plaintiff begun ſuit in a.baſe 
Court, for the ſame Debt, for which the ſuit is here begun, Attach- 
menthall: be awarded ; See 2 H. 6: 9 H: 6. but. this ought to appear. 
to the Court by. Affidavit, &c. 


Hillary 7 Jacobi 1609. in the Common Bench. 
Chapman againſt Pendleton. 


N ſecond deliverance, the Caſe was this : A+ man {eiſcd of a houſt-cafutintire- 
and fifty Acres of Land held by Rent, fealty, and Harriot ſervice, *** 
enfcoffs the Lord of. three Acres parcel of the Land , and after en» 
feoffs the Plaintiff in this Action of three other Acres; and upon this 
the ſole queſtion was, if by this Feofftment tothe Lord of parcel Har« 
riot ſervice is extin& or.not. 
Harris Sexjeant conceived that the: Harriot remains, for he ſaid rwri.. 
that it is reſerved to the. Reyerſion of- the- Tenure, but it is not as a+ 
nual ſervice, but-caſual, and it js not like to reCtihe, for that it is/in» 
cident to every,ſcryice: And by.qz Ed. 3-3. itis.no part of the ſervice 
but Improvement of the ſervice: And Brafton in his: Tracate De 
Releviis 2 Book 2, 7. ſaith, that Eſt alia prefiatio vocate Harriet, &c, 
One mag fit de gratia quam ex Jure,, and itis not like to a Relic: 
See the Book at large, and he agreed that .if the Tenant had made 
hity ſeveral Feoffments 40 fifty ſeveral men , that every.-ot them 
(hall pay a (cyccal Harriat, as it appears by Breerton's Caſe; 6:Coke; 


1. 4s. 


Kick. ls. 


Ffter. 


Chapman eg«izft Pendleton. Part I. 


1. 6. 34 Ed. 3. Harviet 1. 2 Ed. 2. Avery 184. 5 Ed. Ihidem 2c6, 
11 Ed. 3. Avowry not. 24 Ed, 3.73. 4.34 15. 22 Ed. 4.36,37; 
29 H. 8. Tenares 64. . But he bis Argument princi 
upon Littleton 222. 223. where it. is aid, that the Reaſon why Hu- 
mage and Fealty remain, if the Loxd purchaſe part of the Tenan- 
cy is for that, that they arc of annual ſervice , and it ſeemed to 
bim, that Littleton is grounded upon 7 Eg. 4. 15. Extinguiſbment 
2. 8 Ed. 3.64. 24 Ed. 3. B. Apportionment laſt Caſc, which accords 
the and upon this he concluded , chat for that, that the 
Harriot is not annual, it ſhall not be extin& by the Feoffment bur re- 
mains, but he agreed ifa man makes a Leaſe for years rendering Rent, 
and parcel of the Land comes tothe Lord, the Rent ſhall be appor- 
tioned, if it be. by lawful means, as it appears by 6 R. 2. F. wo 
Caſe, 


ris clamet 17. Plefngtex's Calc, and 14 H. 3. Dyer 4. 1. Rafbden 
by which, &c. | 
Nichols Serjeant, that it hath been agreed that it is intire ſervice, 
and that then he concluded upon that, that it hall be of rhe nature 
of other intire ſervices.as it appears by 2 Ed. 2. Avowry r84. and 34 
Ed. 3, F+ Harriot 1. 5; Ed. 2. Avowny 206. And he that in 
the Cafe of Littletex the Homage and Fealty remain, and the cicuage 
ſhall be apportioned, but this is not for the1eaſon alledged: in Litvle 
tow, that is, for that, that they are not annual ſervices, but for that 
that the Homage is incident to every Knight's ſervice, and as the Lord 
Coke ſaid, Fealty is incident to every ſervice in general, and; the Te- 
nant ſhall make Oath to be faithful and loyal to' his Lord for all the 
Tecnements _ inch holds of __, in Ge Facin _ which the 
Eſcuage ſhall 5 et, that it is but as a t 
which is inflited upon the Tenant for that, that he did _—_— 
his ſervices, as i by the pleading of ic,and ſhall be 
ed —C arerronge by Parliament 3 — 22 Ed. 4. 
It appearst | ,s a3 a Re and it the 
RN eephrts, ſervices in'all, and 
he wg Tony ere pence part _ 1 tobe paid , 
every third or fourth year, w it is to ' as 
to that purpoſe, and yet -in- one Caſe it is-annual, and Sore ford it 
is caſual, and yet in: both Cafes, it the Lord: purchaſe of the 
Land of: the Tenant, all the intire ſervices ſhall be exrint and gore, 
t CON In ng I GY yar, 


Fofter- Juſtice,, that. the Harriot is- intire ſervice, and for that, 
—_—_— it be not annual; ir ſhall be extin@ by purchaſe of par- 
cel of the Tenancy by the Lord,” as if a-man makesa Feoffment with 
warranty, and takes back'an Eſtate ofi pert, the warranty is extibQ, 


35it appears by the 29 of Miſe; faif » man. hold his Land by che ſer- 


vice 


Part IT. Chapman exainf# Pendleton. 

vice to repair parcel of the fence of a Park of the Lords, and the 
Lord purchaſe parcel of the Tenancy, the Tenure is extin&, as it 
appears by 15 Ed. 3. And itis agreed in the 21 H. 7, in Kellewaie's 
Reports. by Frowick, that there is no difference between Harriot and 
Relief, and Relicf ſhall be extin&, and fo he concluded that the Har- 
riot is extin&. 


Daniel Juſtice accordingly; and he ſaid that this purchaſe fhall be Pexict. 


as ſtrong as Releaſe : And it the Lord hath releafed the fervice in- 
tire for part, it ſhall be extin& for all; and i Tenant -holds by ſuit 
to the Court of the Lord, and the Lord purchaſe parcel of the Te- 
nancy the ſuit is extin, as it appears by 27 H.7. and Fitz. N. 
Brev. And ſo concluded that the Harriot ſervice is extin@ by the pur- 
chaſe aforeſaid. 


Warberton accordingly : And faith that in Littletow's Caſe, the Ho- waberien.. 


mage and Fealty ſhall remain, for they are perſonal ſervices, and for 
that (hall remain intire, and of Rent ſhall be: an apportionment by the 
Statute of Weftminfter 3. De quia emptores terraerum : But for other in» 
tire ſervices by the purchaſe of the Lord, be they annual or caſual,and 
they are extin&, and 21 Edward 4. was a ſuit for a Hawk, which 
was kept back twenty years; and fo for ſuit if the Tenants make a 
Feoffment to diverſe, they ſhall make bat one ſuit, but they al! ſhalt 
make contribution to the ſuit , but if the Lord purchaſe parccl, he 
cannot make contribution : And though that the Homage and Fea}- 
ty are perſenal ſervices , the Horſe and Hawk arc of the Nature 
of Land, fo the Harriot of his goods, and if the Tenant hath no 
goods , the Lord hall loſe it ,, and for that he: concluded as a« 
bove. 


ſervices of two Lords, and one purchaſe parcel of the Tenancy, all 
the intire ſervices ſhall not be extin, but the other Lord which did 
not purchaſe, ſhall have them , for Res inter alior alla, nemini no- 
cere debrat :. To which Coke chiet Juſtice agreed; and he faid if Harriot 
Cuſtom be due, peradventure it ſhall not be extin& by purchaſe of 
parcel of the Tenancy , for that is perſonal}, and-'it is not iſſuing 
out of Land z but for intire ſervices , which are iſſuing out of 
Land , he ſaid there is no difference betwixt annual ſervices 
and caſual ſervices which are intire, and fo he. concluded , as a» 
bove. Nd bb rb 

Coke chief Juſtice: accordingly 3. and'' he fai&- there is no' diffe- Cue, 
tence between annual intire'fervices atd caſualls; fo that: they are 
ſervices to' be paid” at-the deaths or alteration. of every Tenant, or 
otherwife, but he ſaid” there is. no doubt , but thar Renr ſervice. 
ſhall be apportioned, though that the. Lord purchaſe parcel, be that 
in-the King 's Caſb, or/of '# common perſon, - and+ this by the com- 


men. 


Walmeſley accordingly : And he ſaid, if a Tenant hold by intire F:aeſg.. 
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\ Trade with 
Infidels 
without Li- 
cent, * 


Michelborne againſt Michelborne. Part IT, 
mon Law' without the aid of any Statute , for there is not any 
Statute that ſhall aid that, if it be not remedied by the Common 
Law, and he (aid that ſome intire (ſervices may multiply , as if a 
man holds: by payment of a pair of guilt Spurrs, or of a Hawk, 
or a Horſe, or others ſuch like, and makes a Feoffment of parce , 
the Feoffee ſhall hold by the ſame intire ſervices : But if the Te- 
nant hold by perſonal ſervices, as to cover the Table of the Lord, 
or to be his Carver, or Sewer at ſuch a Feait, or ſuch like, theſe 
perſonal ſervices cannot multiply, if the Tenant makes a Feoffmene 
of part , for by this the Lord may be prejudiced, and peradven- 
ture at his houſe he will not include them. , but he may diltrain 
every of them to make the ſervice : And he faith the reaſon for 
which Knight's ſervice ſhall be apportioned, is for that it is for 
the publick good.,:and for the good of the Common » Wealth : 
But ſo are not the other perſonal ſervices , and in the principal 
Caſe he conccives, that.if the Tenant had made a Feoffment hi(t 
to a ſtranger, and after the ſtranger had enfeoffed the Lord, that 
by that all the .intire ſervice ſhall not be extinR, tor by the Feoff- 
ment of the eſiranger, was ſevcrance of the f(ervices, and he holds 
by a Harxiot as well as his Feoffor , aud for that nothing (hall be 
extin@, but the, Harriog due'by that parcel, of -which the cſtran- 
ger was, enfeoffed 3 and he agreed with Walmeſtey, that a Harriot 
Cuſtom ſhall not: be extin&t, where the Cuſtom is that every Te- 
nant ſhall pay a Harriot, for there it is paid in reſpec that he is 
Tenants and Cuſtom ſhall not be drowned by unity of Tenancy 
and Signiory- :.,And for that he concluded that the Harrjot tor 
that, that it was intire ſervice, though that it were caſual and not 
annus], that yet it ſhall be extinQ,-and Judgement was given ac- 
cordingly, 


Hillary-7 Jacobi 1609. In the Common Bench. 
Michelborte geinft Michelborne, 


Pon a Motion made for Conſultation upon Prohibition award- 

ed : It was ſaid by the Lord Coke, that no Subje of the King, 
trade within any/Reajm of 'Intidels, without licenſe,of, the King, and 
the reaſan.of that is; that he -may xelingquiſh che, Catholick- Faith , 
and adhere to Infideliſm, and he ſaid that he hath ſeen a licen(c 
made in the time of Ed, 3, where the King recited that he having 
{pecial truſt and confidence that his SubjeR will not decline from his 
Faith and Religion, licenſed him (##,fupre) And this did riſe, upou 


thc 


PartIl. Read 4g4inft Fiſher. 297 


the recital of a Licenſe made to a Merchant to trade into the Eaf 
Indies, 


Hillary 7 Jacobi 160g. in the Common Bench. 
Read 9g4i»ft Fiſher. 


N Debt the Defendent exhibits his ſuit in the Court of Requeſts,and Projibition 
there the Plaintiff in that Court denied, that the Debt was paid,and *9the Court 
the Court of Requeſt awarded an InjunRion, and upon Information © © 
of that, this Court awarded a Prohibition to inhibit the Suit there, 


Hillary 7 Jacobi 1609, in the Common Bench, 


Mors againſt Webbe. 


N Replevin the Caſe was this: A man was ſciſed of two Virgates of approve. 

Land, and preſcribed that he and his Anceſtors, and all thoſe whoſe ment of 

Eſtates he hath in the ſaid Virgates of Land, have uſed to have Com» © 
mon in the Fields, &c. that is, when the Fields are fallow all the year, 
and when they are ſown with Corn or otherwiſe ſeveral, when the 
Crop is mowed and removed, for two: Horſes, four other Beaſts, and 
a hundred and twenty Sheep, as appertaining to the ſaid two Virgates 
of Land: The Defendent traverſeth the preſcription, and, upon this 
they are at Iſſue, and the Jury found that there is ſuch a preſcription : 
But further they ſay, that the Plaintiff made a Leaſe of {ix Acres par- 
cel of the ſaid two Virgates of Land in one of the Fields of, &e. with 
the Common of that thcreunta belonging for the Term of tep years, 
and the Beaſts for which the Repleyin was brought, were :in another 
Ficld of, &c. And if the preſcription be ſuſpended or ,xemains , they 
prayed the {dvice of the-Court z and it was agreed that common ap» 
pendent and appurtenant was all one to the ſeverance, for if ſuch a 
Commoner grant parcel of that Land to which the Common is ap» 
urtepant, or appendent, the Grantee ſhall hgye Common, Pro Rats 
but if a Commoner purchaſe parcel of: the: Land, in which he bath 
Comm@n appurtenant , that this extin&ts all his Common. : And it 
was agrecd that Common may be appendeat to a Carve of Land, as it 
appears by the 6 Ed. 3. 42. avd'3 Aſiſe 2. as to a Mannor, but this 
ſhall be intended ta the Demelſns of the Mannor, and fo a Carve of 
Land conſiſts of Land, Meadow aud Paſtureas it appears by Terring» 
ham's Caſc,4 Coke 37.6. And Cotnmon appendent ſhall not be by pre- 
Qq {cription 


, 


Walmeſley, 


Foſter. 


Mors egeinft. Webbe. Part I1. 


ſcription, for then the Pleas ſhall be intended- double, for it is of 
Common Right, as it appears by the Statute of Morton, chap. 4. And 
the Common is mutual, for the Lord hath Right of Common in the 
Lands of the Tcnant,and the Tenant in the Lands of the Lord : And it 
was urgcd by Nichols Serjeant thatthe Common ſhall be apportioned 
aSif it were Rent, and that the Leſſee ſhall have Common for his 
Leaſe, and then the Lefſor hath no Common appurtenant or appen- 
dent to the two Virgatcs of Land, and for that the Preſcription was 


dke chict Juſtice, if it had been pleaded, that he had uſed to 
have Common for the ſaid Beaſts Levant and Couchant upon the 
aid Land, there had been no queſtion , but it ſhould be apporti- 
oned, for the Beaſts are Levant and Couchant upon every part,as one 
day upon one part, and another day upon another part, and for that 
extinguiſhment or ſuf] n of part ſhall be of all,as if a man makes a 
Leaſe of two Acres of Land, rendering Rent, and after bargains and 
ſells the Reverſion of one Acre, there ſhall be an apportionment of 
the Rent, as well as if it had been- granted and Attornment ; And 
he agreed that if a man have Common appurtenant, and purchaſe par- 
cel of the Eat, in which he hath Common, all the Common is ex- 
tina&t, bur in this Cafe common appendant hall be apportioned for the 
beneht of the Plow, 'for as it is appendant to Land, Hide and gain : 
And in the principal Caſe there was common appendant, for it was 
_ to be belonging to two Virgates of Land, and for commona- 
Beaſts: And he conceived alfo, that the preſcription being as ap» 
ONT this ſhall be all ene, as if it had been 
id Levant and Cotichant, for when they are appurtenant, they ſhall 
be intended to Plow, Mannre, Compeſter, and feed upon the Land: 
And alfo he conceived that the right of Common remains in the Leſ- 
for, and for'that he may preſcribe, for after the end of the Term ſhall 
be returned, and in the mterim he may bargain and fell, and the Ven- 
gee thall have it, andfii4ll bave'Common for his Portion. 
And Walmeſſley Jaſtice agreed - to that , and that, during the 
Terin the Leffor fliafl be' excluded of 'his Common for his pro- 
portion, 


Foter Juſtice agreed, and that the poſſefhon of the Leſſee is the 
poffeffiott of the Leffor, but he conctived when the Leffor gants to 
the Leſſee fix 'Actes of Land in fach a Field where the Landlies, and 
then the Beaſts were taken in anothex Fiefd : And fo they agreed for 
the matter in Law, and alfo that the pleading was ill, and ſo confeſs 
and avoid the preſcription : But upon the traverſe as it is pleaded, the 
Jury ſhall not take benefit of it, and Judgement was given according]y. 


Termino 
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Termino Peſche 7 Jacobi, ix the Common Bench. 


T tou art a Jury man, and by thy falſe and ſubtil means haſt been A&ion upon 
the death and overthrow of a-hundred men, for which words $* £2 © 


Ation upon the Caſe for ſlander was brought, and it ſeemed to Coky 
chief Juſtice that it did well lye, if it be averred that he was a 
Jury man , and fo of Judge and Juſtice, for Sermo relatus ad per- 
ſonam intelligi debet de qualitate perſone, as Bradion faith, and in the 
like Action brought by Batler, it was not averred, that he was a 
Juſtice of Peace, and reſolved that an Action upon the Caledoth not 
lye. wb; 2 - J- | | T 4 
But Walmeſley Juſtice conceived , that,an Aion doth not lye, for 
one Juror only doth not give the Vaxdi&, but he is joyned with his 
Companions,and it is not to be intended that he could draw his Come 
panions to give Verdi@ againſt the Truth, and falſe and ſubtil means 
are very general, ey. ths + ral 
Warburton Juſtice agzeed with Coky,, and. conceived that the Ar 
Qion, well lies, being averred that he was $ Ipry man, asjt one calls 
another Bankrupt Action well lies, if it be 
was a Tradeſman, and it is common ſpeaking that one is Leader of 
the Jurors,and a man may preſume that other Jurors will give Verdict, 
and may take upon him the knowledge of, the AQ. .. . - ; 
Walmeſley conceived that the Aion did vot lie, for that the 
words are a hundred men, which js impolible,. and for that no man 
will give aty credit to it, and for that it is no ſlander, and for that 
ARion doth not lie, no more than if he had faid that he had killd 
a thouſand men : But Coke , Warbarton, Daniel and Fofter, a» 
greed that the number is not material, for by. the words thigma» 
lice appears, and for that they conceived that the Action doth. well 
lie, | 


Paſche 7 Jacobi 1609. In the Common Bench, 


Denis ag4inft Mare. 


R ' 


that the Plaintiff ,gjooabie. 


Nthony Denis Plaintiff in Replevin , William More Defendent, Grant «f 
the Caſe was this : Two Joynt Leiſees for life, were, the Re» Feverion. 


mainder or Reverſion in Fee in another perſon, he in. Rever- 
ſion grants is, Reverſio1 Hob , the afprefaid Reverſion, after 
the death, ſurrender, or forfeiture of the Tenant for life, it hapneth, 


Qq 2 that 


Denis againſt More. Part IF. 
that the Leaſe determines, for the life of the Grantee , and Re. 
mains to another for life , and reſolved that this ſhall be a good 
grant of the. Reverſion to the firſt effe& "of Poſſcfſhon', after the 
Deaths of the Tenants for life, according to the 23 of Eliz. Dyer 
377-27. And it ſhall not be intended to paſs a future intercli, as if it 
it were void of the other party , and ſo was the opinion of al] the 
. Court ; Sec Burkjer's Cale, 2 Coke 55. 4. and Tooker's Caſe, 2. Coke 
66. 
Erevurin * "Upon a Fine the firſt Proclatnation was made In Trinity Term 5. 
Proclamati- Zxeobi. 
' And the ſecond'in Michaelinas Term 5 Jacobi. 

And the third in Hilary Term 6, Jacobi, where it ſhould be in 
Hillary Term 5 Jacobi. wy ; 

And the fourth and fifth in Ezfter Term 6 Jacobi. 

And this was agreed to be CP tO for the fourth Pro- 
clamation was nvt entered at all, and the fifth was entered in Hilla- 
ry Term 6 Jacobi, where it ſhould have been in Hillary Term 
I Jacobi, and it ſhall not be amended, for' that it was of another 
Term , and, the Court, conceived that this was a forteiture of the 

Forfeiture Office of the Chirographer, *for it was abuſing of it, and the Sta- 

of Office of 2ate of 4 H. 4. 23+ and Weſtminſter. 2, arc that Judgements gi- 

pher. ven in the King's Court ſhall ſtand, until they be reverſed by Er- 
TOUT, 


by Releaſe dated the fecond day of. the ſaid Moneth of, Fanuary, Re- 
leaſes all-AQions, &e. from the beginning of the World until this 

elent day, and delivered the Releaſe after he had delivered the O- 

ligation. 

And Coke chief Juſtice conceived; that a Releaſe of all Actions 
until' the Date, ſhalt not diſcharge duty after, but a Releaſe, V/- 
gue confefitonem preſentitum , that diſcharges Dutics after the Date, 
and before the Delivery : But he conceived that the Day of this pre- 
fent time ſhall be the Day of the Date, and it ſhall not be averred 
that it was.delivered twenty years after,and it ſhall not wait upon the 
Delivery of the Decd, 


ade, A manis boundin an Obligation dated the third 'of Fenn e 
d 


Prome ie © A Writ of Dower -was' brought by Frances F ulgham againſt Ser- 
writ of jeant Harris the younger in this manner, Precipe, &c. Quod, &c. 
we. Frances Fulghem, Widow, where the form. in. the Regiſter ( Que 
flvit wxor )' and* not Widow , and the words of the Writ are, Ka- 
thonabilem dotem Tenementorum. que fucrynt. Fran, F wan: quene 
dam-viri ſi, and yet iit'was reſolved to be Errour,: See the Regi- 
Ker; and yet it-dothr h6t, vary in fabNance 3; and 38'Ed. 3, BY 


il 
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Nifi ſunt, all one, yet for that the form in thz Regilter is otherwiſe ; 
The Juſtices would not amend it. 


Jobn IParren Plaintiff in Treſpaſs, and Ejeltione Firme againſt Cice. Copy-buld, 
ly Spackman, it was reſolved that the admittance of a Copy- holder 
tor lite was ſufficient for him in Remainder, 


In a Writ of Dower by Miſtriſs Falgham upon Ne Uuquer Cenifcete 
enple, &c. pleaded, a Writ was awarded to the Arch-biſhop (in ”_ 2 
the time of the vacation of the Biſhoprick of Lychfield and Coven- 
try) who returned that he had a Delegate, which made a Commil- 
tion to Babington Chancellor of the ſaid Dioceſs, to make enquiry, 
and Certificate of the ſaid matter , which have certified that they 
were lawfully coupled im lawful Matrimony : And adjudged with- 
out queſtion, that the-return was not good, for the Arch-Biſhop 
himſelf ought to execute it, and- Delegata poteflas non poteſt dele- 
gari , and tor. thaj it was ordered that. he. ſhould amend her Cer- 


tihcate. 


See the Statute of 5 Ed. 3. that an Arreſt, Eundo & redeunds , MiniterAr- 
from celebrating Divine Service : And it ſeemed to the Juſtices, thae ****4 
ſuch Arreſt. is not lawful, for he ought to. be priviledged rather 
than a man which .comes.to any Court, to proſecute or dcetend any: 
ſuit here. 


Paſche 7 Jacobi 1609. in the*Exchegquer. 
The Duke of Lenox Caſe. 


N Treſpaſs the Caſe was this , the King by his Letters-patents Grant of the 
created the Duke of Lenox Alnager, and he made his Deputy : — w_ 
And the Duke by-his ſaid Letters-patents of the King,was to meaſure 
all Clothes, and to have (6 much forevery piece, and-to ſearch and 
to view that, if it be well and ſufficiently. made or not; and he made 
his Deputy, which offers. to meaſure, ſearch, and view, certain par- 
cels of Wooſted , and demanded the duty due to the Alnager for 
that, and for that, that the owner refuſed to pay it, he ſeiled cer+ 
tain pieces of Wooſted, and kept them, upon which this Action 
was brought; : 
And Hawghton Serjeant for the Defendent , conceived that the ***"**- 
ſole queſtion reſts upon theſe Letters: patents of the King;and tor that 
he would firſt conſider, ' 
Firſt, if theſe Duties of Subſidics and Aulnage- are. due by the 
Con mn 


The Duke of Lenox Caſe. - Part IT, 


Common Law, and if they are not due by -the Common Law; then 
if they are due by Statute Law: And if they be due, neither! by the 
Common Law, nor Statute Law 3 then if the King by his Letters- 
patents may grant it, 

And to the firſt he ſaid : That Subfidy is aid or help: And there 
are two manners of aid, one which is inheritance in the King, as aid 
to make his Son Knight, or to marry his Daughter, and others which 
axe-given by grant of others, and thele are not Inheritances in the 
King 3 and theſe duties were not demandable by'the Common Law, 
nor by Cuttom: And this appears by the 25 Ed. 3. 6, Where any 
priſes were demanded which were due by the Common Law, and 
ſome which were not due, and Sublidy for Wools were not due by 
the Common Law,but it was granted to the King,and is now due,but 
this is by Grant, and not by the Comrnon Law,and in 14 Ed.3;. A Sta- 
tute was made for the King for his Snbfidy for Wools, what part he 
ſhould have, which part was given to him in quantity and in time 
of H. 6. A Statute was made by which Subſidy was given to him 
during his life ; and 36 Ed. 3. Subſidy was granted for three years, 
and : & ſhould not be any Subſidy paid, as appears by 45 Ed. 3. And 
if Sublidy were not duc by the Common Law tor Wools, then may it 
be concluded, thatit was not due for Cloths, for Wools grow with- 
out mans labour, and the 11 H. 4. and 13 H. 4. The King makes a 
grant of Alnage of Clothes, and a Writ is awarded to the Mayor 
and Sheriffs of London, to give poſſeſſion to the Patentce, which re- 
turns the Writ, that the Office was not granted before his time: 
And the Statue of 24 Eo 3+ was the firſt Statute that gave profit to 
the King for Clothes : But he' granted that the Office of Alnager was 
of ancient times, and an ancient Office, but it was no Office of pro« 
fit, but an Office of Juſtice and Right; and no Fee was due for the 
exerciling of it , and that 1 Ed. 2, was a Grant of the Office of the 
Alnager 5 and 1 H. 4. was a Grant of. the Office\ of Alnager 
for Canvas, but it doth not appcar by any acconnt- , that - the 
King had any profit of the Alnageit ſelf, or upon the faid Grants , 
cither before or after , and allowing that there were accounts for 
Cloth, yet it doth not appear that there were any accounts for 
Wooſted ; The Statute of 27 Eliz. gives ſubſidy of four pence for 
every broad Cloth, ſo that the Statute made expreſs mention of 
broad Cloth, but there was not any mention of Wooſted , and 
this Statute ſhall not be taken by cquity , though that the Sra- 
tute of 1 R. 2. 12. for eſcapes by the Warden of the Fleet, be- 
ing a penal Statute, yet for that, that it was for a general mil- 
chief ,. ſhall be taken by cquity, as it appears by Flatts Caſe in 
the Comment : So the Statute of 9 Ed. 3. chap. 3. provideth that 
where Debt is brought againk diverſe Executors , that they ſhall 


have 
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have but one Efſoyn , and the Statute mentions Execcutors only , 
yee Adminiſtrators are taken within the Equity of this Statute , 
as it appears by 3 H. 6. yet in this Caſe at the* Barr , the Statute 
ot 27 Eliz, was not for the remedy of a miſchief , but is a Giant 
to the King, and Grant of one thing cannot be Grant uf another 
thing, as it the King pardoned an Offence, another Offence can- 
not be pardoned by this : As it appears by the Arch-biſhop of Ca#u- 
terburie's Cale, 2 Coke, where the Statute of x Ed. 6. by which 
diverſe Chantries were granted to the King, it ſhall'be intended 
a Grant within the Statute of 31 H. 8. of Monafteries which was 
before : But further he faid that the matter is inſufficient to zaile 


a duty to the King, for in vain is the property of any thing in one _ 


man, if another man may charge it: And.in this Caſe the King can- 

not grant theſe Clothes, and for thatche cannot charge them, and 

the Letters-patents of the King are not ſufficient only to charge 
the Goods of any man : Sce the Caſe of 11 H. 4, But he agreed 

that if the King grant a Ferry , and that every paſſenger (hall 
pay for his paſſage four pence, this is good ,, for evesy man may 

chuſe whether he will paſs by that or not: And none (hall be con- 

Krained to paſs by that, but Grant of the King to one, that none 

ſhall bring in any Cards into England , but the Patentee only is 
void : And it was adjudged in Nichol's Caſe, in 18 Eliz, that if 
any man offend in not repairing, of a Bridge , the King cannot par- 

don it, for the Subjects of the King have Intereſt in that , and 

further he ſaith , that the Grant - was againſt an expreſs Statute. 
made in 7 E4.4.1. for this appoints that the Alnager ſhall not take 

any Fee, by which the Grant of the ſaid Office ſhall be without Fee, 

and this Grant is with a-Fee, that is, ſo much for every Cloth , he- 
agreed that this is an Afhrmative Law, and for that it ſhall not bind: 
the King generally, bat when it is for determination of right or. 
wrong, the King ſhall be bound by that, and the Patent is ground+ 
ed upon the Statute of 27 Eliz. or 47 Ed, 3. 1. which are made for. 
the breadth of Clothes and here the Patent hath not any reſpe&t 

to it, for if the piece be but of the breadth of a Foot, it it be in 

length according to the Statute, ſo much (ſhall be paid for that, as if. 
it were a Broad-Cloth, and for that there is not any 1g boy it-, 
that the Statute ſcems to intend, for. the charge ought to be cor- 

reſpondent to the quantity of the Cloth, as 41 Ed. 3.16. Avowry- 
for difirels 6f fixteen Oxen for nine e Rent, and adjudMd that . 
it was found out-ragious, and therefore he was amerced for taking. 
of an exccfhve diſtreſs, and ſo he. demanded Judgement for the. 
Plaintiff, 


Dedridge the King's Serjeant, that the queſtion is if the. Alnager +D«4-4ze + 


may meddle.with'this new kind of Drapery , and hall :take Fee. 
tor. 
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Common Law, and if they are not due by the Common Law, then 
if they arc due by Statute Law: And if they be due, neither by the 
Common Law, nor Statute Law 3 then if the King by his Letters- 
patents may grant It, 

And to the firſt he (aid : That Subfidy is aid or help: And there 
are two manners of aid, one which is inheritance in the King, as aid 
to make his Son Knight, or to marry his Daughter, and others which 
axc-given by grant of others, and theſe are not Inheritances in the 
King 3 and theſe duties were not demandable by the Common Law, 
nor by Cultom: And this appears by the 25 Ed. 3. 6, Where any 
priſes were demanded which were due by the Common Law, and 
ſome which were not due, and Sublidy for Wools were not due by 
the Common Law, but it was granted to the King,and is now due, but 
this is by Grant, and not by the Common Law;,and in 14 Ed.3. A Sta- 
tute was made tor the King for his Sublidy for Wools, what part he 
ſhould have, which part was given to him in quantity and in time 
of H. 6. A Statute was made by which Subſidy was given to him 
during his life ; and 36 Ed. 3. Subſidy was grantcd tor three years, 
and after ſhould not be any Subſidy paid, as appears by 45 Ed. 3. And 
if Subſidy were not due by the Common Law tor Wools, then may it 
be concluded, thatit was not due for Cloths, for Wools grow with 
out mans labour, and the 11 H. 4. and 13 H. 4. The King makes a 
grant of Alnage of Clothes, and a Writ is awarded to the Mayor 
and Sheriffs of London, to give poſſe{hion to the Patentce, which re- 
turns the Writ, that the Office was not granted before his time: 
And the Statue of 24 Ed, 3. was the firſt Statute that gave profit to 
the King for Clothes : But he granted that the Office of Alnager was 
of ancient times, and an ancient Office, but it was no Office of pro» 
fit, but an Ofkce of Juſtice and Right; and no Fee was due for the 
excrciling of it , and that 1 Ed, 2, was a Grant of the Office of the 
Alnager 3 and 411 H. 4. was a Grant of the Office of Alnapger 
tor Canvas, but it doth not appcar by any acconnt , that the 
King had any profit of the Alnage it ſelf, or upon the ſaid Grants , 
cither before or after, and allowing that there were accounts for 
Cloth, yet it doth not appear that there were any accounts tor 
Wooſted ; The Statute of 27 Eliz. gives {ubſidy of four pence for 
evcry broad Cloth, fo that the Statute made expreſs mention of 
broad Cloth , but there was not any mention of Wooſted , and 
this Statute ſhall not be taken by cquity , though that the Sta- 
tute of 1 R. 2. 12. for eſcapes by the Wardcn of the Fleet, be- 
ing a penal Statute, yet for that, that it was for a general mil- 
chict , ſhall be taken by cquity, as it appears by Flait's Caſt in 
the Corament : So the Statute of 9 Ed. 3, chap. 3. provideth that 
where Debt is brought againſt diverſe Executors, that they _ 
avc 
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have but one Efſoyn , and the Statute mentions Exccutors only , 
yet Adminiſtrators are taken within. the Equity of this Statute , 
as it appears by 3 H. 6, yet in this Caſe at the Barr, the Statute 
of 27 Eliz, was not for the remedy of a miſchief , but is a Grant 
to the King, and Grant of one thing cannot be Grant of another 
thing, as it the King pardoned an Offence, another Offence can- 
not be pardoned by this : As it appears by the Arch-biſthop of Can- 


terburie's Caſe, 2 Coke, where the Statute of x E4. 6. by which | 


diverſe Chantries were granted to the King, it ſhall be intended 
a Grant within the Statute of 31 H. 8. of Monafteries which was 
before : But further he ſaid that the matter is inſufficient to vaiſe 
a duty to the King, for in vain is the property of any thing in one 
man, if another man may charge it: And in this Caſe the King can- 
not grant theſe Clothes, and for that-he cannot charge them, and 
the Letters-patents of the King are not ſufficient only to charge 
the Goods of any man : See the Caſe of 11 H. 4, But he agreed 
that if the King grant a Ferry , and that every paſſenger (hall 
pay for his paſſage four pence, this is good ,- for evesy man may 
chuſe whether he will paſs by that or not: And none (hall be con- 
ſtrained to paſs by that, but Grant of the King to one, that none 
ſhall bring in any Cards into England, but the Patentee only is 
void : And it was adjudged in Nichols Caſe, in 18 Eliz, that if 
any man offend in not repairing, of a Bridge , the King cannot par- 
don it, for the Subjects of the King have Interclt in that , and 
further he faith , that the Grant was againſt an expreſs Statute. 
made in 7 E4.4.1. for this appoints that the Alnager (hall not take 
any Fee, by which the Grant of the ſaid Office ſhall be without Fee, 
and this Grant is with a Fee, that is, ſo much for every Cloth , he 
agreed that this is an Afhrmative Law, and for that it ſhall not bind 
the King generally, but when it is for determination of right or 
wrong, the King (ſhall be bound by that, and the Patent is ground- 
cd upon the Statute of 27 Eliz, or 47 Ed, 3. 1. which are made for. 
the breadth of Clothesz and here the Patent hath not any reſpe&t 
to it, for if the piece be but of the breadth of a Foot, if it be in 
length according to the Statute, ſo much (ſhall be paid for that, as if 
it were a Broad-Cloth, and for that there is not any equity in it-, 
that the Statute ſeems to intend, for the charge ought to be cor- 
reſpondent to the quantity of the Cloth, as 41 Ed. 3.16. Avowry 
for diſtreſs 6f ſixteen Oxen for nine pence Rent, and adjudMd that . 


it was found out-ragious, and theretore he was amerced for taking, . 


of an exccthive diſtreſs, and fo he. demanded Judgement for the 
Plaintiff, 


303 


De&ridge the King's Serjeant, that the queſtion is if the. Alnager -0..4-.4ze 


may meddle._ with this new kind of Drapery , and ſhall 'take Fee. 


tor 
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for that, and it ſcems to him that he may meddle with all things , 
which conſiſts in Meaſure, Weighing and Searching: And may exerciſe 
his Office in this for neceſhty of Merchandiſe, for Common: Wealth 
cannot conkſt without commerce, and Pecunia eft rerum menſurz, and 
provides to make recompence in value for every thing, as it isfaid by 
Keble 12 H.7.24.b.and then to reduce all other things in certain, 
tor it is the certain value of money, is known to be adire& means to 
know the quantity of all other things, and that is by weight and 
meaſure, &ec. And for this for the neccthity of commerce, there ought 
to be a publick Officer, which ſhall have the care and charge, that ſuch 
ſhall be well and duly made, for the profit and benetit of the Common 
Wealth, and this Officer is-as ancient as there hath been any com- 
merce within this Realm, and he made ilJuſtration thcreot by diverſe 
Rolls of the Exchequer in time of 2 H. 4. By which it appears, that 
then there wcre Marts for Cloth: And that then was an Officer to 
meaſure and fee the ſaid Clothes opened, tor then was an Officer made 
of purpoſe to meaſure and fearch the Clothes, which were fold in a Fair 
at Worceſter, by which Rolls alſo it appears, that there was an Allie 
of breadth and length of Clothes before any Statute tor that purpoſe; 
by the Statute of Magna Charts, made 9g H. 3. chap. 25. It is provided 
that #14 menſura, and una latitudo pannorum tintiorum, ruſſatorum, & 
Haubergettarum, that is, Dus ulne infra liftas per totum Regnum An- 
glie,and 1 Ed. 1, among(t the Rolls of the Patents in the Tower, it 
appcars that the Office of Alnager was granted , De omnibus pannis 
tam ultra mare quam infra mare ; And 1 R, 2, was another Grant of 
the Office of Alnager, and 14 R. 2. the King grantcd the Othce of Al- 
nagcr in Ireland and by the Statute of 5 Ed, 2. it is provided that the 
Eliretes by the Warden ot the Alnage ſhould be delivered into the 
Exchequer to the Treaſurer of the Exchequer 3 and 17 Ed. 2. the 
Office of Alnager was granted to-one F. Griff of all the Clothes made 
beyond Sea, till the x of Ed. 3. by which the uſe appears in the time 
ot the Reign of King E4.3. upon which Records he obſerved, that 
the Office of an Alnager is an ancient Office, and.that he hath power 
to ſee, ſearch ard meaſure, omnes pannos tam ultra marinss quam nfra 
marinos, without any exception, and for that it cannot be denied, 
but that he ought to meddle with wollen Clothes, and he ought to 
mcddle with all for one ſelf ſame end and purpole, that is to fattcn a 
Scal tothem, Sccondly, that if the Law depends upon the Art and 
inven@on of Artilts, then no Law (hall prevent more tiſchiets, tor 
there is no end of Art and Invention, And thirdly, and that in this 
Tadividuo, tor there is not any Invention made of Woolſteds, till the 
time cf Ed. 2. for it was a new commodity, and then firſt iuventcd, 


and after it was firſt invented, there was immediatcly an Officer made 


tor that, and for this it appeaas, that 1 Ed..3. Nicolas Shoverler was 
made 
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made general Alnager for that, and after that ceme Faglowes and 
Sayes.and alſo an Alnager was immediatly made for them, by which 
ic appears, that ſo ſoon as new ſtuff was invented by the Artiſt that 
there was a new Officer to ſearch, and ſee that, and 'prevenc that de» 
ccit ſhould not be uſed in it, and then for the Fee of the Alnager , 
that is grounded upon a juſt Law, which is the Law of Retribution, 
for Dignus eſt operarius mercede, and though it doth not appear by 
their Patents, that they had taken any Fee tor the exerciſing of their 
ſaid Office, yet it appears by their Accounts that they have had a Fee 
for it, and if they have no Fee of the King, then it follows that they 
ought to have a Fee of the Subje& by Common .Law , the Officer 
being for the publick good , and the Patent is, upon which the 
Duke (hall have the ſaid Office as hitherto they have had it, and 
it appears by the 11 of H. 4.58. and the 12 of H. 4. that the King 
may grant and annex Fee to a necefſary Office to be taken of the Sub- 
jets, but it was objeded that the Alnager had no Fee, and it he had, 
that he was abridged of that by the Statute of 2 Ed, 3. 14. where it is 
faid that they (hall be ready to make proof when they (hould be re- 
quired to meaſure, without taking any thing of the Merchant, but this 
refers only to the Mayors and Bailiffs of Towns, where ſuch Clothes 
ſhall come, and not to the Alnager, and that the Statute of 11 Ed.3, 
chapter 3. conſlifts of two parts. 

Firſt, that Clothiers may make Cloth of what length and breadth 
that they will. 

The ſecond, that no Cloth ſhall be brought into England, Wales, 
or Scotland, but that which is made in them, and then if the Clo- 
thiers have ſuch liberty to make Cloth of what length and breadth 
they will, then thereis no need of Alnager : As to that it was an- 
{wered, that there was need of him ro ſee and ſearch the Goods 
neſs of that, as well as the length and breadth : And alſo the Sta- 
tute of 25 Ed, 3. chap. 4. Provides that all Clothes vendible, which 
ſhall be fold whole Clothes in England, in whoſe hands ſoever 
they arc, ſhall be meaſured by the Alnager of the King , 'and the 
Statute of 27 Ed. 3. chapter 4. Statute the firſt, provides that no 
Clothes ſhall be forfeit , though they be not of the ſame Aſiſe , 
but the Alnager of the King (hall meaſure the Cloath and mark it , 
with ſuch a mark, that a man may know how much that contains 


393 


{o for theſe Statutes, and for+the reaſens- aforeſaid it' appears, that |, 


it belongeth to the Office of an Alnager to ſurvey , meaſure , and 
mark Clothes, as' well by the Common Lew, as by the Statute 
Law: It . was objected , hrit that the Statute of 27 E4. 3. limits, 
and appoints that the Alnager ſhould meaſure broad-Cloth, and doth 
not make mention of any other 'Clothes, but broad-Clothes, and 
tor that it ſeems that'he ſhall not meddle with any other Clothes , 

Rr but 
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but it appears by diverſe Accounts, that he ſhoutd meddle with 
IV adlowes and Soyes, and the Statute of the 17 R. 2- chapt. 2. Pro» 
vides that none (hall (4lL any Cloath before that it'be meaſured by 
Ho Alnager of the King, and that none fhall make any deccit in Key. 

F. 

"The ſecond ObjeQRion that Clothes of Leſſer Affiſe than half 
broad-Cloth, the Alnager ſhall take nothing by the Statute of 27 Ed, 
3+ This is intended of Broad-Cloth which hath uſed to be fold, 
and theſe be in length above the Broad-Cloth,and in breadth as Ker- 
ſeys, and others were but as Remnants which have not been uſed 
to be (old, no Subſidy was due by the Common. Law, for that is 
granted by the Statute-of 27 Eliz. And in this Grant two things are 
to be conlidered. | 

Firſt, the Statute of 2 E4, 3. and the Statute made at Nortbamp- 
z0u, where. it was petitioned to the Parliament, that the King would 
remit the penalties, and the King ſhould have recompence for the 

boſs, and for this the Statute gives Subſidy, this was no private gift , 
but a pyblick gift, and the reaſon of this was the retribution of his 
loſs, and the King paid for it, and that for this hc ſhould have a Sub» 
lidy. 

Secondly, Wools axe the continual Treaſure of the Realm, and 
let them be of what nature they will, they are called Panni ; And 
for that when the King hath a ſettled Inheritance , it is no reaſon 
that the flight of an Artiſt ſhould prejudice the King : And it appears 
by the Statute of 11 H. 4. 7. that was made to prevent the barrelling 
of Clothes, and.the making of them intq Garments, andthe txanſpoit» 
ing, of them beyond Sea, : 

And alſo the third Reaſon is Uſage, for. all other Clothes pay 
Subſidy, and there is no other Law to charge them but the Statute 
of 27 E4, 3. that this Subſidy. is ſettled in the King, and no device 
of man may dive it, the Statute of 27 E..3. and 47 Ed: 3. Sct down 
and alter the length. and breadth of Clothes , and yet the Cuſtom 
remains. 

The fifth ObjeRion that the Statute doth not extend In equity 
to a thing which is not ig Rerum neatwra-at the time of the making of 
the Statute which is falſe poſition,fqr how can makers of Statutes pre» 
vent all miſchicfs, Eatox apd Studde's Caſe Com, Ariſtotle in Ethicks 


Statutes how TIDCr 5. chap. 19, ſaith, that Hquitas eft correfio legis generatine late , 
to be nnder- gu2 parte deficit. 


And Brafox in his. ft Book of new Diviſion, Ch, 3. faith, that X- 
quitas eft rerum convexientia que in paribus cawſis paria deſideret jurs 
& omnis bene _coequi peret & dicitwr equitas quaſi £qualitas, and for 
that it is enacted by the Statute of 1x Ed. 1. Aion Bxrnel for un- 
derftanding, of the Statute, that if Priſers of. Goods priſe them at 

too 
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'too high a value, that they themſelves ſhall have them at the ſame 
price at which they were priſed , and aftet another Statute is made, 
which provides, that Lands ſhall be extended upon a Statute, which 
is taken to be within the Statute of Aon Burnel, which was 
made before , and fo it appears by Littleton that the Statute of 
Glouceſter provides, that warranty by Tenant by the Courtelie ſhall 
- not bind the Heir without Aﬀets, and an Eſtate Tail was not then 

created, but it was afterwards created by the Statute of Weſtminſter 2, 
which was made the 13 of Ed. 2. Yet this Warranty ſhall not bind 
the Heir in Tail, and alſo two ObjcQtions have been made againſt 
the Patent. i 

Firlt, that it was = an expreſs Statute, 

Secondly, that it did not obſerveany rate or rtion, proporti- 
onable to the quantity of the piece; to that he anſwered, that it is not 
againſt any Statutes Re 9 Ed. 4. 2; —_ 7. 5H.8. 2, 1 and 2 Phil. 
and Mary: Itis not againſt any of thoſe, for thoſe provide and or- 
dain, that there ſhall be Wardens for the better performance of all 
things which are to be done by the Alnager, and doth not deprive che 
King of any thing given to him by atiy fotther Statute, but 'add fur- 
ther carcand diligence, and when there is x Law which adds care and 
Manner and Form to a former Law*' Thar 6th not dbridge and de- 
prive the former Law, of any thing given by that 3 and it the War- 
dens do not do their Office; yet that catinot prevent but that the Al- 
nager may do that, which to him belongeth,as in x. E4. 4.2:For Inden- 
cures taken in Pon Turns, which ſhould _—_—_ by Indenture 
to the Juſtices, yet the Juſtices may proceed, thaugh they he not de- 
erty Indenture, at. fo it is pl 43 Ed.3.11. Ties bo ought 
to array his Pannel four days before the taking of that, and adjudged 
that if he doth not, it ſhall be no errour in 43 Ed: 3. Aſiſe 22. and ſo 
the Statute of 5 and 6 of F4. 6. eovider that «the Mayor appoints 
two viewers and ſcarchers,this doth not abridge the power of the Al- 
nager, for this is but an addition of greater Gare,and bY ne, and by 
the Statute of 39 and 43 Eliz. If upona ſearch, they ht forfei- 
ture, they ſhall have it, but if they do not find, the Alnager may find 
it, and then the King (hall have it. | | ; 

And to the ſecond he anſwered , that true it;is fog every 64 of 
Clothes, the Alnager ought. to have, four pence for his Fee , and 
though that ſome pieces. of Cloth are,more hioad than, others, yet the 
labour of the Alnager to meaſure, theryis all one: | So he concluded, 
and demanded Judgement for the Plaintiff, — 


Account. 


Deviſe of a 


Term, 


Part1l, 
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N Account the Plaintiffdeclares, that the Defendent hath received 
of his money by the hands of a ſtranger to give an account : The 
Defendent pleads in Bar, that he reccived to deliver over to a ſtranger, 
the which he hath done accordingly, without that, that he received it 
to make any account otherwiſe than in this manner; and it was 
reſolyed that the Plea in Bar was good without traverſe, for when hc 
received the money, he is to deliver it over, or to give an account of 
it. to the Plaintiff, ſo that he is accountable conditionally, but the 
traverle is repungnant to the Plea, though it be otherwiſe, or another 
way, coal the Yo kof 9 E4.4. 15. Sceq1 Ed. 3.7. 1 Ed. 5. 22 H. 
6. 49. 21 E4. 4.4. 66, 1E4.5. 2. that it is a good Bar without 
traverſe. But in abridging the Caſe of 21 E4.. 4. 66, in Title 
of account, ſaith, that It {cems that the,traycrſc ought to be without 
'that,that he was bis. receiver in, other manner 3 and there, and in 
the Book at large are, that Juſtices, that is, Coke, Nele and. V avaſor 
againſt Bryan, that it ought to be traverſed : But here i in the principal 
Caſe, it was ad Ta that: the traverſe made the Plea ill, 
ob ol © | 
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Tu: _ : wade" Gibi Fertir, Father and Son, the Grand- 
ather was -p6 of 'a, Term for two and twenty years to 
come, deviſed to the:Sont the Land for one and twenty years, and 
that the Fathes ſhould have it during the Minority of the Son, and 
makes the Sg —_ aq" and:dies, the Son being within the age 


of -one and w the F ather enters into the Land, and makes 
a {aſe Th Wes for'k Thdehtfire, until the Son came to full age, 
the Father-makes 'Ext Ccuror and dies :',The Son enters by 


force of the Deviſer wo by the Grind ather : And the queſtion was, 
if the Son ſhall avoid the Leaſe made by his Father, and it was agreed 
that he might, in proof of which a Judgement was cited, which was 
ig.the King's Bench, Mich, 5 of Ekgt Kot.459.0r 499. In the Prioreſs 


of 
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of Ankoreſſe Caſe, where a Term was deviſed to one, and if he dicd 
within the Term, then to ſuch of the Daughters of the Deviſor , 
which then ſhould not be preferred, the Deviſor dieth z the Term 
was extended for the Debt of the firſt Deviſee, and then he died, the 
extent was avoided by the Daughters not preterred,and they ground- 
ed thcir Judgement upon the formcr ſudgements in Weltden and El> 
tington's Caſc,and Paramores and Tardley's Caſe in the Comment. and 
for that the Law intcnds that a Deviſor is 1nops conſlii, and for that 
his Deviſe ſhall have favourable conſtruction according to his intent 
appearing within the Deviſez and it was ſaid by Coke that in many 
Caſes,a man may make ſuch an Eſtate by Devile,that he carnot make 
by an ACt executed in his life time, as it was adjudged in Gravener's 
Caſe, where a man deviſcs his Lands to his Executors for payment 
of his Dcbts, that there the Executors have Intereſt, that there the 
Exccutor of Executors ſhall have that, and ſuch Eſtate cannut be 
exccuted by A in the lite of the Deviſor, and ſo it was concluded 
by them all, that the Son ſhall avoid the Leaſe made by the Father , 
for the Deviſe was Executory, and doth not veſt till the tull age of 
the Son, and then Executor, and ſhall avoid all A&s made by the 
Father,by which Judgement was given accordingly. 


Freeman againſt Baſpoule : See 9 Coke 97. b. 
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"He Caſe was this; A. was indebted to B. and they both died, the Award. 


Heir of A. for good conſideration, aſſumed to the Adminilira- 
tor of B. that he would pay to the ſaid Adminiſtrator the ſaid Debt; 
and for the not payment of that, according tothe Aſſumption, the 
Adminiſtrator after brought an Acton, and then the faid Heir, and 
the Adminiſtrator ſubmittcd themſelves to the award and- Arbitre- 
ment of C, and. became bound one to the other; to ſtand to the award 
accordingly, ſo that the ſaid Arbitrator makes his award of all tho 
mattersand controverſies between them before ſuch a day, C. the Ar» 
bitrator before the day recited the Aſſumpit, and the debt as aforc- 
ſaid, and agreed that the Heir ſhould pay the Adminiſtrator fo much 
money, and that publiſhed according to their ſubmithon : And .in A+ 
Qion upon the.Caſe, Nullum fecit Arbitrium was pleaded,and upon de» 
murrer, it was objected that the award was void. 


Firlt, for that it was for one party.only , and nothing was: arbi- $iſiubmon, 


trated of the other, and to prove this the Book of 7 :H. 6.6, was 
cited, and 39, H.6.g. Sce 2 R. 3. 18. b.. And this-alſo appears by 
the pleading of an award, for he which pleads it 3 .that. he hath pers 
formed all things which are to be. performed of. his part.: . And.that 


the qthcr pleads performance of all things which are to be-pertormed 
. ot 


210 
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of his part, by which it apppears that thgre ought to be performance 
of both parts, and by conſequence one a to both partics,accord. 
ing to 22 H.,6.92. 

Secondly, that the award was void, for that, that the ſubmiſſivn 
was of all Controverſies, &c. fo that the Arbitrator delivered his a- 
ward of all Controverſies, &c. And there was no award of the aid 
Suit between the partics, .and for that he hath not made an Arbitre. 
ment of all Centroverſies, and by that the award was void; and to 
prove that, the Books in 4 Eliz. Dyer 216, Pumfreie's award, and 1g 
Eliz,, Dyer 356. 39. and z9 H.6.g. where it is ſaid, that if the ſub. 
miſſion were of all things, and the Arbitrement of one only, that is a 
void Abitrement. 

Thirdly, for that it was not limited within the award, at what day, 
nor at what place the money ſhould be paid by the Heir to the Ad- 
miniſtrator, and for this cauſe alſo it ſhall be void, for it ought to be 
paid immediately ; and if the Heir cannot find the Adminiſtrator , he 
forthwith hath forfeited his Obligation, and for that in this point it 
is uncertain, and for that ſhall be void, as it is in Samon's Caſe, 5 Coke 
77. b, Where the Arbitrator awards, that one party ſhall enter into 
Bond to another for enjoying of certain Lands , and doth not ſay in 
what ſum, and adjudged void for the uncertainty , and fo in this 
Caſe by which, &c.But it was an{wered and reſolved,that the Arbitre- 
ment was good. 

And to the firit ObjeQtion it was refolved, and agreed, that every 
award ought to have reſpe& to both partics, if it be not a matter 
which concerns one party only, and neither recompence nor acquit- 
tal due to the other party , in which Caſe the award ſhall be good : 
And it was reſolved in the principal Caſe, that the award was made 
of both parties, for one was to have money, and the other, though 
there was no expreſs mention, that the other ſhould be diſcharged 
of his Affumpſit, yet the award was a good diſcharge in Law, and 
may be pleaded in Bar upon an Aion brought upon the Aſſumplit, 
and fo it was for both parties. 

And to theſecond ObjeQion,it was agreed, that where ſubmiſſion is, 
with 1:2 quod,&c. as above, that there the; Arbitrators ought to make 
Arbitrement, of all the Variances and Controverliies, referred to their 
Arbitrement, and if do make no Arbitrement, of all the mat- 
ters of which the ſubmithon is made, the award is void , but if the 
ſubmifhion be general, as of all matters in Variance or Controverlic 
between them 3 There if the Arbitrator makes his award of all matters 
which are known to him, the award ſhall be good : As my Lord 
Coke conceived, though that there are other matters in variance , of 
which the Arbitrator hath no notice,as if divers Creditors ſue a Com- 
miſhon,opon the Statute of Bankrups,aud an another perſon to _ 
tne 
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the Bankrupt was indebted, doth not come in as a Creditor, nor give 
notice tothe Commilhoners,that the Bankrupt was indebted tohim,he 
(hall not take benefit of the Commithon, for the Commithoners can» 
not relieve thoſe Creditors of which they have no notice, as it appears 
by the Caſe of Bankrupts in 2 Coke. 

And to the third Objecion it was anſwered and reſolved, that the 
award was good, notwithſtanding that no place be expreſſed where 
the money ſhall be paid,tor in Law that ought to have reaſonable con- 
ſtruction, and the party ought to have reaſonable time for the pay- 
ment of that z but Foſter conceived that it is not good, for it ſeemed to 
him, that if the award (hall be good, that the Obligation of ſabmiſli- 
on ſhall be immediately forfeited, for that there was neither time nor 
place, where the money ſhould be paid, but this was anſwered with 
the Books of 3 H.7- 16-Ed., 4. where it is faid that if an Arbitrator 
award that one party (hall pay ſuch a ſum of money at ſuch a day, 
and keeps the award in his Pocket till (uch a day be paſt, that yet the 
Obligation (hall not be forfeited : And (o it was reſolved and adjudged 
by all the other Jultices, that the award was good, and Judgement was. 
cntercd. accordingly. 
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R Icbart® Foſter Plaintiff in Scire Faciar againſt Anne Fackgon and where the 
Miles Jackgon,-E:xecutors of Thomas Jackgon, upon Judgement. £2th of the 

had againk the ſaid Thomas in an Aion ot. Debt : The Detendents in Executi- 

plead that the ſaid Thomas FJackgon the Teſtator was taken upon a IE 

Capias ad Satisfaciendum, awaxded upon the ſaid Judgement, and. in T 

execution for the ſaid Debt, by force of the faid Capiar, and there 

dicd in Execution, and ſo demands Judgement, &e. And the ſole 

queſtion was, if the ſaid Teſtator being in execution for the ſaid Debe 

by force of the ſaid Capias, and there dies, if this be fatisfaQtion of 

the Debt or not. 

And Dodridge the King's Serjxant which argued for the Plaintiff in. Dodridge, 
the ſaid Scire Facias conceived that it is no fatisfaQtion, but that not- 
withſtanding tne Debt remains, for the words of the Writ are, Capias 
ad Satisfaciendum, and all other Executions, as Fieri Facias, and E- 
legit are ſatisfactory :. But the Capiar is but a reſtraint of his liberty, 
till he hath ſatified the Debt, and for: that it is no plenary. ſatisfa+ 
ion, but only reſtraint of his liberty, which the Law more reſpects 
than Goods or. Lands, and for. that Cuſtedia: ought 'to be Salva & 


ftrils- 


Certiorari, 
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ftridas So by this the party may be inforced to pay his Debt Salva. to 
the party, ſo that by this the party may be ſafely detained, till he hath 
ſatisfied the Debt, and Strifs to the King , fo that by this Juſtice 
may be ſatisfied, and for that BraGon ſaith, that it is only to com- 
pel the party to make ſatisfaction: And it is reſolved in the 33 H.s6, 
47. that it is no ſatistaRtion, but that the Body ſhould remain as a 
Pledge, till ſatisfa&ion were made, or as return Irrepleviſable, and 
yet neither the one nor the other are fatisfaRion : And the words of 
the Writ are Cepiar ad Satisfaciendum, the party, but it he will 
fatisfe, then there is no reaſon that the Defendent ſhall be impri- 
ſoncd by the Writ : But if he will not pay, then he ſhall con- 
tinue in Priſon, Quonſque ſatisfecerit , by which it appears that 
the Impriſonment is no fatisfation 3 and it appears allo by the 
Regilter , and Fitz, Nat. Brev, 246. b. that it a man recover Da- 
mages of Treſpaſs , before the Juſtices of Oyer and Terminer , 
and hath the party in execution by force of this Judgement, now 
if the party which is in execution dies in Priſon, he whicty reco. 
vercd may ſuc Certiorari to the Jultices to remove this Record into 
the King's Bench, that the Julticcs there may make upon that Re- 
cord, as the Law will in ſuch Caſe; And it ſeems by this that the 
party thall have execution by Eegit , or by Fieri Faczas , tor it 
15 not reaſonable as it is there ſaid , that the death of him which 
dicd in Priſon, ſhall be ſatisfation to the party which recovercd ; 
( but Fitzh, here faith, Tamen guere , tor he doubted of that ) 
but in the Regilter there is a ſpecial Writ of Certzorar: to this 
purpoſe , that is to remove the Record into the King's Bench, ſv 
chat the Juſtices may do there upon that, as the Law will, and 
if the Law will not allow the party to have new execution, it were 
in vain to have ſuch. Certiorari , for other courſe cannot be ta- 
ken, and the end of every ſuit is to have payment , and lo is 
the Judgement that the Plaintiff ſhould recover his Debt, and fo 
i; the Writ, and the Count, and the Capias allo; and *tis the end 
of Juſtice, Suwum cuique tribuere ; and the party hath not any 
of theſe ends , it the death of the Detendent in Priſon ſhall be (a- 
tisfaGion: And in the. 47 Ed. 3. Fitz, Execution 41. Pcrſey ſaid, 
that if in Treſpaſs the Plaintiff recover , and the Detendent is ta- 
ken tox the Kings Fine, if he pray that the Detendent continue 18 
Priſon, till he have made agreement with him , perchance he 
(hall not have. Elegie , and for that being in Priſon , he prayed 
Execution of his Body , and had it, but if the party gets out that 
hath no Execution, that ic is not his default, he ſhall have Elegit 
aitcr, for that, that he cannot have his purpoſe according to his hilt 
Fl:dion, Andit any be in this Cafe, then upon that he inferred that 
the party in this Cale may have a Fieri Facias againſt the Executors. 
And 
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And alſo it is reſolved by the whole Court in the Common Bench, 
29 H. 8.B. Execution 132, That if two are bound in an Obligation, 
conjuntim & diviſim, the Obligee impleads one, and hath Execution 
of his body, and impleads the other , and condemns him , he 
may have Execution againſt him alſo, for the taking of the body is 

ood Execution, but it is no ſatisfaion, and therefore he may take 
the other alſo : but if he have (atisficd the Plaintiff, he ſhall not 
have Execution afterwards. And therefore this Order, that the 
Plaintiff upon an Obligation ſhall have but one Exccution is intended 
ſuch an Execution, which is a ſatisfaQtion :; See 33 H.6.48. b. 4 H. 
7.8. 4 Edw. 4. 33. 5 Edw. 4.4. 5 Coke 92. Blunfield's Caſe, re- 
{olved by all the Court, that it the Detendent in Debt dye in Execu- 
tion, that the Defendent ſhall have new Execution by Elegit or Fier! 
Facig, for the death of the Defcndent is the At of God, which ſhall 
not turn the Plaintiff to prejudice, as it is ſaid in, Trewyzyard's Calc, 
58 H. 8. Dyer 60. The Plaintiff (hall not be prejudiced of his Exc- 
cution by A in Law, which makes no wrong to any. And tothe fiſt 
Obje&ion which may be made againſt him, that is, that all Proceſs 
are determined after the party is taken, and in Execution to that he 
anſwered, that this is where the Plaintiff hath atisfatory Execu- 
tion, as it appears by 41 E4.3.13. where an ARion of Account 
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was brought againſt two, one was out lawed,and the other comes by Out-lawry- 


the Exigent, and enters in the Court 3 and he which was out-lawed, 
obtained his charter of pardon, and for that, that Proceſs was de- 
termined againſt him, And the Plaintiff hath choſen to have his A- 
ion againlt the other, he prayed that he may be diſchargd, But 
ic was reſolved, that the Proceſs was not determined, nn, which 
was out-lawcd ſhall not be diſcharged, till the Plaintiff be ſatisfied , 
by which it appears that the Proceſs is not determined till Executi» 
on with ſatisfaction. Two other Objections alſo he endeavoured to 
anſwer, that is, that the Plaintiff hath determined his Ele&ion by ta- 
king the Capias,and that he cannot reſort toany other Procels : and to 
that he agreed, that where the party hath made ſuch EleQion, that he 
cannot reſort to any other Proceſs, during the life of the party. But 
if the ſatisfaftion be prevented by the Ac of God, as in the princi- 
pal Caſe. But when his perſon which was the pledge for the Debt, 
and was to remain in Priſon till the Debt be fatished, is diſcharged by 
the At of God, and the Plaintiff hath not the fruit of his Suit, nor 
the Judgement is not ſatished, and the Plaintiff hath done all that he 
can, and there was nodefe& in him, it is no reaſon, but that he may 
have new Proceſs. And the third objeQion is a Judgement which was 
given in the King's Bench, Paſch 43 Eliz. Ret. 58, between Williams 
and Curtiz: And to that he ſaid, that he conceived , that this was 
a Rule for default of Proſecution, for the cauſe was referred to Ar- 

S\ bitrement, 


Mutton. 
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bitrement, and fo hanged for Jong time: and ſo though the Judge. 
ment was direQly againſt Law in the principal points, yet for that 
that it was not upon ſolemn Argument of the Judges, he aith it is 
nof to be compared to other Authorities by him cited before, for 
which he concludes,and praycd Judgement for the Plaintiff. 

Hutton Scrjeant that argued for the Deſendents conceived the 
contrary, and firſt he examined how the body of a man cometh ſub. 
ze&t and liable to any Execution, and to that he (aid, that by the 
Common Law the body was not ſubje& to Execution for the Debt of 
any man, but in accompt only a Capias ad computandum lyes, and no 
other Proceſs in this Action , but diſtreſs infinite till the Statute of 
Marlbridge, Chap. 23. and WWeſt.2, Chap. 11. Capias was given in Ac. 
compt 3 for by the Common Law, the Proceſs in that was Dittreſs 
infinite as. aforeſaid, and after by the Statute of 25 E&w. 3. Chapter 
17. Such like Proctſs was given in Debt, as in Accompt, and bctore 
that the body of the Defendent was not liable to Execution for Debt, 
if it be not in the King's Caſe, as it appears by Sir William Harbert's 
Caſe, 12. 4. And upon this he inferred upon the words of the Sta. 
rute of 25 Ed, 3. Chap. 17. which faith, that ſuch like Proccfs ſhall 
be in Debt, as were in accompt : That after the Plaintiff hath deter. 
mincd his EleQion, and taken a Capiss, that then he is in the fame 
Caſe; as if it had been in accompt, and for that he cannot reſort to 
any other Proccſs, And he ſaid that the words of the Elegit and 
Fieri Faci.s do not differ in ſubtance from the words of Capi, for 
there is to ſatishe the party, as well as in the other ; and when a man 
hath made his EleQion to have Elegit, he ſhall not have other Exc+ 
cution. But when the Defendent hath neither Goods nor Lands, 
Then qui #01 habet in are licet in Corpore, and the Plaintiff at the firſt 
when he hath Judgement hath EleCtion to have Fieri Facias, Elegit or 
Capias , then he cannot have Fieri Facix, but if he determine his 
Ele&ion at the firſt, aid fue Elegit or Capias, then he cannot have 
Fieri Facias, but may tirft ſue Fieri Facias, and after Eleght or Capiar, 
as it appears by the 15 H.7.15. 14 H.7. 28. and 7 H. 6,7, Butifit 
be upon Statute Staple, then he may have Execution for his Body , 
Goods and Land togethicr, as it appears by 31 H. 6. 47. Lynnacre's 
Caſe is put in Blunfield's Caſe, 5 Coke 92. b. and 15 H.7. 15. But 
the reaſon of this is, that a ſpecial Exccution by Statute is given in this 
Caſe. And he agreed, that.where a Judgement is given againſt two 
or thiree, and the Plaintiff ſue Capias againſt one of them, by that he 
hath determined his Execution: So that if he dye in Priſon, or other- 
wiſe, he may ſuc another Capias againſt the others, but he cannot fue 
Fieri Facias, of Elegit, as it appears by 33 H. 6. 47. before, and Blune 
field's Cate, 5 Cokg'g2.b. 4 H. 7.8. And he faid that the Body is the 
principal, and becomes chargeable to the Statute : and it appears by 
22 Aſſiſe 
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22 Aſiſe 43. That when the party is in Priſon, that this is adjudged 
in Law an Execution for the party : and further in the Book of 33 HL. 
6. 47. is but the opinion of Priſot and Lacox : And the principal Calc 
there depends upon another point, Fitz. 246. before cited, is but a 
quere and Fitz, himſelf doubted of it; and the Book of 44 E.3. Fits. 
Execution, 41. is but the opinion of Percye ; But the Judgement upon 
the principal point is otherwiſe. And the principal Caſe in Blunfield”s 
Caſe, # Coke, was upon another point alſo, as it appears by the Book, 
and fo he {rs | with the Judgement before cited to be in the 
King's Beneh, Paſch 43 Eliz, between Williams and Curtriz , which 
was direct in the point according to his opinion, and praycd Judge- 
ment for the Defendent in the Scire Facias, and it is adjourned. 

This Caſe was argued in Trinity Term next enſuing, by all the 
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Judges of the Common Pleas : And tirſt Foſter the youngeſt Judge ar- Fen 


gued, that the death of the Defendent in Prifon being in Execution, 
was no ſatisfaction, but the Plaintiff may have a new Execution a- 
run the Executors, for he ſaid it was an old ſaying, That debts went 

efore deadly ſin: And that every one ought to fatisfhe his debts by 
the Law of God, before Legacies given to charitable uſes : Ard foby 
the Law of the Realm, if it be not the default of the Plaintiff; as. it 
was not in our Cauſe 3 for the death of the Defendent in Priſan was 
the A of God, and the Executors have confeſſed by pleading that 
they have Aſſets, and the Plaintiff hath nothjng but grict and pain 3 
and: he ſaid as betore, that at the Common Law no Capras lay, till 
the Statute of Marlebridge, Chap. 23. aud Weſtminſter the 2. Chap. 
11. Capias was given in Accompt, and thep the Statute of 25 Edw.z. 
Chap. 17. gives ſuch like Procels/in Nebt which was,in Agcompt,and 
then in Accompt Capias ad Computandum lies, and in Debt Capiss ad 
Satisfaciendum; And if in an Accompt the Detendent was adjudged 
to Accompt 3 and Capias ad Computandum be awarded, and he taken 
by force ot that, and committed to priſon, and here dies, a new Writ 
ſhall be awarded : So in Debt, if the Defendegt be taken by Capixs ad 
ſatisfaciendurs, new Writ (hall be awarded Appin his Executors ; 
See 1 Edw. 3.24. 1 H. 7. 5 Coke 92. Bluxfield's Caſe; for it is on- 
ly the default of the Defendent, that the Debt is not fatisficd, and for 


that it is no reaſon that the Plaintiff ſhoyld be prejudiced by that : Debt upsn 


And 11H. 4. 44 and 45. by Skreexe , Deht- upon an Eſcape doth 
not lic againſt the Executor of the Sheriff, but new Proceſs. ſhall be 
awarded againſt the priſoner, which is eſcaped 3 for a man (hall nat 
take advantage of his own wrong, as- in the Caſe of Littleton. If the 
ſon makes Diſſciſin, and enfeoffs the Father, which dies, the ſon ſhall 
not take advantage of this Diſcent , becauſe he was particeps crimj= 
nis, and he ſaid it was no wrong to any, if Execution were made of 
the goods of the Tcſtator, and ſis mletyevou to the Plaintiff, . 
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bitrement, and fo hanged for Jong time: and fo though the Judge. 
ment was direQly againſt Law in the principal points, yet for that : 
that it was not upon ſolemn Argument of the Judges, he ſaith it is 
not to be compared to other Authorities by him cited before, for 
- which he concludes,and praycd Judgement for the Plaintiff, 

Hutton Scrjcant that argued for the Deſendents conceived the 
contrary, and firſt he examined how the body of a man cometh ſuh. 
je& and liable to any Execution, and to that he (aid, that by the 
Common Law the body was not ſubje& to Execution for the Debt of 
any man, but in accompt only a Capias ad computandum lyes, and no 
other Proceſs in this Action, but diſtreſs infinite till the Statute of 
Marlbridge, Chap. 23. and Weſt.2, Chap. 11. Capias was given in Ac. 
compt / for by the Common Law, the Proceſs in that was Ditltreſs 
infinite as aforcſaid, and after by the Statute of 25 Egw, 3. Chapter 
17. Such like Proctſs was given in Debt, as in Accompt, and bctore 
that the body of the Defendent was not liable to Execution for Debt, 
if it be not in the King's Caſe, as it appears by Sir William Harbert's 
Caſe, 12. 4. And upon this he inferred upon the words of the Sta. 
tute of 25 Ed, 3. Chap. 17. which faith, that ſuch like Proceſs ſhall 
be in Debf, as were in accompt : That after the Plaintiff hath deter- 
mined his EleQion, and taken a Capiss, that then he is in the fame 
Caſe, as if it had been in accompt, and for that he cannot reſort to 
any other Proccſs, And he ſaid that the words of the Elegit and 
Fieri Facl)s do not differ in ſubtance from the words of Capi, for 
there is to ſatisfie the party, as well as in the other ; and when a man 
hath made his EleQion to have Elegit, he ſhall not have other Exc» 
cution. But when the Dzfendent hath neither Goods nor Lands , 
Then qui #0n habet in are licet in Corpore, and the Plaintiff at the fiſt 
when he hath Judgement hath ElcCtion to have Fieri Facias, Elegit or 
Capias , then he cannot have Fieri Fatia; but if he determine his 
Ele@ion at the firlt, atid fue Elegit or Capias, then he cannot have 
Fieri Facias, but may tirft ſue Fieri Facias, and after Eleght or Capiar, 
as it appears by the 15 H.7. 15. 14 H.7. 28. and 7 H. 6,7. Butifit 
be upon Statute Staple, then he may have Execution for his Body , 
Goods and Land togethicr, as it appears by 31 H. 6. 47. Lynnacre's 
Caſe is put in Blunfield's Caſe, 5 Coke 92. b. and 15 H.7. 15. But 
the rezſon of this. is, that a ſpecial Exccution by Statute is given in this 
Caſe. And he agreed, that.where a Judgement is given againſt two 
or tlirce, and the Plaintiff ſue Capias againſi one of them, by that he 
hath determined his Execution: So that if he dye in Priſon, or other- 
wiſe, he may ſuc another Capias againſt the others, but he cannot fu? 
Fieri Facias, of Elegit, as it appears by 33 H. 6. 47. bcfore, and Blune 
fleld's Cate, 5 Cokg 92.6. 4 H. 7.8. And he faid that the Body is the 
principal, and becomes chargeable to the Statute : and it appears by 

| 22 Aſſiſe 
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22 Aſfſe 43. That-when the party is in Priſon, that this is adjudged 
in Law an Execution for the party : and further in the Book of 33 H. 
6. 47. is but the opinion of Priſot and Lacox ; And the principal Caſc 
there depends upon another point, Fitz. 246. before cited, is but a 
quere, and Fitz, himſelf doubted of it; and the Book of 44 E4.3. Fits. 
Execution, 41. is but the opinion of Percye ; But the Judgement upon 
the principal point is otherwiſe. And the principal Caſe in Blunfield's 
Caſe, Coke, was upon another point alſo, as it appears by the Book, 
and ſo he concluded with the Judgement before cited to be in the 
King's Beneh, Paſch 43 Eliz, between Wiliams and Curtriz , which 
was direct in the point according to his opinion, and praycd Judge- 
ment for the Dcfendent in the Scire Factas, and it is adjourned. 

This Caſe was argued in Trinity Term next enſuing, by all the 
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Judges of the Common Pleas : And firſt Fofter the youngeſt Judge ar- Fojten 


gued, that the death of the Defendent ia Prikon being in Execution, 
w3s no ſatisfation, but the Plaintiff may have a new Execution a- 
ru the Executors,for he ſaid it was an old ſaying, That debts went 

efore deadly fin; And that every one ought to fatisfie his debts by 
the Law of God, before Legacies given to charitable uſes : And foby 
the Law of the Realm, if it be not the default of the Plaintif,; as. it 
was not in our Cauſe ; for the death of the Defendent in Priſan was 
the Act of God, and the Executors- have confeſſed by pleading that 
they have Aſſcts, and the Plaintiff hath nothing but grict and pain 3 
and he ſaid as betore, that at the Common Law no' Captas lay, till 
the Statute of Marlebridge, Chap. 23. - aud Weſtminſter the 2. Chap. 
11. Capias was given in Accompt, and thep the Statute of 25 Edw.z. 
Chap. 17. gives ſuch like Proce(s'in.Nebt which was, in Accompt,and 
then in Accompt Capias ad Computandum lies, and in Debt Capiss ad 
Satisfaciendum; And if in an Accompt the Detendent was adjudged 
to Accompt 3 and Capias ad Computandum be awarded, and he taken 
by force ot that, and committed to priſon, and here dies, a new Writ 
ſhall be awarded : So in Debt, if the Defendeat be taken by Capizs ad 
Jatisfaciendurs, new Writ (hall be awarded againſt his Executors : 
See 1 Edw. 3.24» 1 H. 7. 5 Coke 92, Bluxfield's Cale; for it is on- 
ly the default of the Defendent, that the Debt is not fatished, and for 


that it is no reaſon that the Plaintiff ſhould be prejudiced by that : Debt upsn 
And 11 H. 4. 44 and 45. by Skreexe , Debt. upon an Eſcape doth Fe &: 


not lic againſt the Executor of the Sheriff, but new Proceſs. ſhall be 
awarded againſt the priſoner, which is eſcaped 3 for a man (hall nat 
take advantage of his own wrong, as-in the Caſe of Littleton. It the 
ſon makes Difſſcifin, and enfeoffs the Father, which dies, the ſon ſhall 
not take advantage of this Diſcent , becauſe he was particeps crimi» 
nis, and he ſaid it was no wrong to any, if Execution were made of 
the goods of the Tcltator, an jj mNGyevons to the Plaintiff, for 
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-he ſhall Tofe his Debt : And to the ObjeQtions which have been made, 


that there is an end of Proceſs when the Defendent is taken by Ca. 
pias, and dies in Execution, the which he agreed as long as the De- 
fendent lived, but after bis death he may make new EleQion, 47 Ed. 3, 
Eitz. Execution 41, by Percye. And it appears by the pleading in 17 
E4.3.that Judgement and Execution without ſatisfaCtion is no Plea in 
Bar. Alfo alſo he cited the Regiſter, 285, and Fitz. Na. Bre. 246. 19, 
F4d.3.21 H.6, 5. where the Plaintiff had effectual Execution, which 
was ſatisfaQtion, 44 Ed. 3. 23 Edw. 4. 1 Edw.4. 8 8.7. 16 H.7.to 


the ſame purpoſe, for which Dodridge cited them before. And al- 


ſo he (aid, that the Judges have always had reſpe&t to the (atisfaQi- 
on of Debts, and for that would not Bail one in Execution upon a 
Writ of Errour, where Errour indeed was aſhgned , but ſuffer him 
to remain in priſon till the Judgement were reverſcd. ' But here he 
Plaintiff hath neither Bail nor any fatisfation but griet and pain ; 
And in the 21 of H. 7. the Sheriff returned, that the Defendent had 
no Land, but Lands in uſe, and was adjudged that he ſhould execute 
the Elegit upon theſe Lands, ſuch was the reſpe& that the Judges 
have ty Executions, and to the Caſe of 35 H. 6, 47. This is but the 
opinion of Lacox, which erred in the principal. Caſe, and may as well 
err in this point: and his opinion alſo is fo intricately penned, that 
he cannot underſtand it: And Martin's opinion alſo in 7 H. 6. 7. is 
againſt the Judgement of the principal Caſe. And to the ObjeQion, 
that the party had determined his Ele@ion by the Execution of the 
Capias, he agreed to that with this difference, that is, if the Plaintiff 
ſue Scire Facias, and the Sheriff levied part, that this notwithſtanding 
the Plaintiff may have Captas for the reſidue, and fo Elegit after Fi- 
eri Facias or Capias, for there is not any Entry made of awarding of 
Fieri Facias or Elegit: But the Plaintiffonly ſued that out of the Court: 
See 44 Edw.3, 18 Ed. 4. 31 Ed.z. 17 Ed. 3. 20 Ed.2. 22 Aſiſ. 17 
H. 7.1. And ſo he cndipled that the Judgement ſhall be given for 
the Plaintiff in the Scire Facias, 

Warburton Juftice conceived the contrary, that is, that the Plain- 
tiff in the Scire Facias ſhall be barred : And he agreed and faid, that 
none will deny but that Debts ſhall be paid , but that ought to be 
according to the Rules of the Law : For by the Common Law the 
body of the Defendent was not Hhiable to Exccution, and then it is to 
examine in what Caſes he is at this day ſubject to Execution: And 
though in Treſpaſs Captas hes at the Common Law, but in Debt no 
Capias lies till} the Statute of 25 Edw. 3. which gives the ſame Pro- 
ceſs which was in: Accompt, and this is as well in the Original Pro» 
cels, as in the Judicial, and Elegit was firft given by the Statute of 
Weſlminſ|t. 2, And this was of the half of the Land: But Levari Facts 
was at the Common Law of the profits of the Land ; That in Debt Ac- 
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ceptance and ElecQion binds the party, and ſo this remains 3 for the 
ſaid Statutes being in the affirmative, doth not take away that , nor 
abate it : And by that if Conuſee of a Statute accepts Land extended 
at too high a value, he is bound by that, 22 Edw. 3.32 H.6. 15 H. 
7. And that when the party hath Judgement, he hath EleQtion to have 
Execution by Fieri Facix, Elegit or Capias, for he hath determined his 
E'eQion. So if he makes his Election of a Capi at firſt, he can- 
not have Elegit after, 30 Ew. 3. adjudged 32 Ed. 3. Proceſs 52. 
according, Long 5. of Ed4wv, 4. by Markeham and others, and the rea- 
ſon which is given in 47 Edw. 3. 17 Edw. 4. and 21 H. 7. that 
have been remembred to the contrary is only , that it is reaton that 
the Plaintiff (hould have the ſame Proceſs which was at the Common 
Law, and there was not. any ſuch Proceſs as Capiss in Debt at the 
Common Law; and 21 H, 7. may be underſiood that the Elegit 
was not returned, and fo no Record of that. And 50 Edw. 3. a man 
may rccover in Debt, and pray Elegit, and after brings Debt upon 
the Record, but it doth not lie. And he agreed to the Book of 2; 
H. 6. For there the Defendent was bound in an Obligation to make 
ſatisfaction of Debt, and he died in priſon, and this cannot be (a- 
tisfaction ' according to- the Condition. And'in the Caſe of Fitz. 
Nat. Brev, the ſame doubt of that, and this was the more ftron? 
Caſe than the Caſe at the Barr: and if he doubted of that, is the cav1& 
that he doubts alſo. And cited Williams and Cartiz's Caſe, Rt. $5, 
in the point, where the reaſon of the Judgment was for that, thac 
the Paintiff had his plain and full fatisfation, and ſaith that ic was 
apparent difference between that and Blunfield's Caſe , for there was 
two Defendents : and here if one dies, there ſhall be no ſatisfaction , 
and ſo theſe zeconciled. And fo if a man be taken upon a Statute 
Merchant, and dies in Execution, that ſhall not be ſatisfaction, for 
this is ſpecial Proceſs given by Statutes. And 14 H. 7. 1. Ifa man be- 
ing in Execution eſcape, he (hall not be taken again : and in the 14 
H. 7. in Debt upon an Obligation Capias pro fine was awarded, and 
the Defendent taken by that; And the Plaintiff prayed that he might 
bein Execution for his Debt alſo , and could not, for that he had 
ſued Fieri Fatias, and it doth not appear if the Sheriff have that ex- 
ecuted or not; And fo he concluded that the Judgement (ſhould not 
be revived by the Scire Facix againſt the Executors, and that Judge- 
ment ſhall be given for the Defendents in the Scire Facts, 
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IWalmeſtey Juſtice accordingly. He ſpecially obſerved the form of Funefty,.. 


the Writ which ſuggeſts, quod executio adbuc reſtat facienda, &c. 
And to that the Defendents in the Scire Facias plead that Capias was 
awarded at the ſuit of the Plaintiff, and upon that the Detendent 
was taken in Execution and there died, by which it appears that 
the words and ſuggeſtion of the Writ was anſwered directly, and 


upon. 


. 


i 
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upon that he ſtrongly relied, and then ſaid that there were three ways 
to have Exccution, that is, by Fieri Facias, Capias and Elegit. And 
there is a ſpccial order 'to be obſerved in the ſuing of that, for a man 
may have Fieri Facias,and if the Defendent have not goods, may have 
Elegit or Capias : But if he make his Election to have Capis, he 
cannot have Fieri Facias nor Elegit, or if he ſue Elegit, he cannot 
have a Fieri Facias nor Capixs ; In 33 H. 6. and 44 Eaw. 3. which 
have bcen cited, the Plaintiff ſues Elegit, and after that would have 
ſued Capias, ſuppotng that he had not accepted the Elegztz but of 
thc other part i was faid, that the Sheriff had made Execution of 
it, the which he could not contradi& it, And it the Plaintiff had 
Fieri Faci.;s, and goods delivered to him in Execution, and the Writ 
rcturred, he ſhall not have a ſecond Execution : and fo it Elegit cx- 
ecutcd and returncd, 14 H.7. 15 H.7. and ſaid that Exccutions are 
tickle things 3 for if the party eſcape, he delivers himſclt out of Ex- 
ccution , and the Plaintiff ſhall not have other Execution againſt 
him, for that he hath had one Exccution, 2 Edw. 4. And fv if a 
man ſucs a Writ of priviledge out of Parliament, and by that is de- 
livered out of Execution, he ſhall not be taken again, And ſo if a man 
be delivered upon a Writ of Errour,for whcn the parry hath made his 
Elc&ion to take Proceſs againſt the Body , it was his folly that he 
made fuch Election; for though that death be the Act of God, yet 
for that, that jlatutum et omnibus ſemel mori, and for that God hath 
done no wrong, for he hath but performed his Eternal Decree, and 
for that it is not the Act of God only, but the folly of the party to 
make ſuch EleQion; and the Book of 47 Ew. 3. by Percy is but his 
Opinion, and more other Books are againſt thatz and 3 H.6 Da#- 
by and Priſot are againſt Lacon: and though that the death of the 
party in Execution is no fatisfation in rei veritate, yet in Law it is 
ſatisfaQtion, for that, that the party hath no other remedy, the Writ 
in the Regilter is Certiorari ad faciendam in omnia & ſungala que ſe- 
enndum legem & conſuetudinem fieri, &c. And there is not any Law 
nor Cuſtom to warrant any ſuch Courſe, and here is not any other 
proceedings upon it. But if he may have a Writ of Scire Facias often» 
ſurus quare ſatisfattionem habere non debet , then it may be that the 
Detendents ought to give another anſwer, but for that, that there is 
not any ſuch Writ, it {cems that Judgement ſhall be given for the De» 
fendents, 

Cokg chief Juſtice ſcemed the contrary, and he agreed with Foſter , 
and he ſaid, that it is vexata & ſpinoſs queltis, for the Books vary, 
and great Arguments have been made of both parts, There are three 
things conſiderable 


1, Reaſonr. 


Part II: Foſter 4ag4iz/t Jackſon. 
1. Reaſons, | 


2, Authorities, 
3. Anſwers of Objeions, 

And for the Reaſons ; Firſt, he conſidered in whom the default is 
for which the Plaintiff (hall Icfe his Debt. 

2. That the Dcbt remains after the Body is taken in Exccution, 

3. It the Body taken in Execution be ſatisfaQtion, 

4. If the dying in Exccution be a diſcharge. 

5. The Miſchicts, if ſo they ſhall be. 

And to the Objetiions, 

Firſt, -Eſcape, which is the wrong and act of the party, it is no (a- 
tisfaction nor diſcharge, and herceis the Ac of God, and clcQion of 
thc party. 

2. Exccution by Elegit, if Land b2 extended upon that, this is no 
ſatisfation. And ſo if he be delivered by a Writ of Errour, and fo in 
this Caſe. 

And for the firſt, the default was in Jackvon, for he did not keep his 
day in the Condition, and upon this was ſued, then he plcadcd a falle 
plca,and upon that Judgement was given againſt him,in all which Acti- 
ons the default was in the Defendent, and no default in the Plaintiff, 
for he took the Body which is the vilible Execution, not in ſatisfaCti- 
on, but ta ſatistic, and the Defendents have not pleaded fully admini- 
ſired, but confeſs that they have Aſſets, and there is more reaſon that 
the Plaintiff ſhall be ſatisfied, than the Executors keep the goods to 
their own uſe; for it is Summa Injuſtitia nocentem babere totum lucrum 
& innocentem tolum damnum. 

Second Reaſon was, that it is no ſatisfaction for the Defendcnt to 
dic inprifon, and agreed that if two Precipes are contained in one 
Original, thcre ſhall be but one ſatisfation. But it one be taken by 
Capiar, and ramains in Execution, Capias ſhall be awarded againit 
the other, and he ſhall remain in priſon till ſatisfaction be had, for 
Exccution is no ſatisfaQion, as it is ſaid in 29 H.$. b, Exccution 132. 
adjudged ; Sce 4 Ed. 4-38. 5 E4.4. 4 H.7.8. And Hilarie's Caſe, 

H. 6, 

And tothe third, that is, that the Debt remains after the taking, 
of the Body in Execution, and agrecd that when Execution is made 
of Goods or Lands, no Debt remains, but otherwiſe it is of Exccu- 
tion of the Bedy, as it appears by 29 H. 8, bcforecited, B. Execution 
132.and 41 Aſiſ. 15. where a man was condemned in Damages in 
Treſpaſs, and committed to priſon by Capias, and efcaped, the Gaoler 
dicd , the Plaintiff prayed Debt againſt his Executors , and could 
not have it, for they arc not charged without ſpecialtyz and the 
Plaintiff allcoged that the Detendent was vagrant in- the County 
of M, and prays Cafi.s to the Sheriff of M., to take him, and it was 


grantcd, 
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granted, for his remedy againſt the Sheriff was determined, and this 
proves alſo, that the Debt remains after cſ{cape, and Scire Facig is, 
licet:Fudicinm redditum (it, tamen executio rejtat adbuc facienda de deb. 
to, for the body is but as a pledge, and the form of the Writ in the Re- 
gilter Capias ad ſatisfaciendam, and not in latisfaction, which proves 
that there is no ſatisfaRion, but upon the payment of the money his 
body (hall be delivered out of priſon, and this is execution with (ati(- 
tation, for there are two Executions ; that is, Medins & finalis, the 
hirlt is the Capias, the ſecond Satisfaction, which is Ultimus Fin : 
And itis a good Rule, quod nibil videtur faGum, ubi aliquid rejtat fa. 
ciendum z and here is aliquid faciendum, that is, SatisfaCion, tor in all 
atts there is a beginning, progreſlion, and Conſummation, and Con- 
ſummation in this Caſe fails, Mors eft borrendum divortinm, which is 
the Ad of God. And when the At of God hath delivered him which 
lics in priſon for his own default, it is no reaſon that the Plaintiff 
ſnould be prejudiced, 43 Ed. 3.27. A man entcoffs the Father with 
Warranty, which-enfeotfs an eftranger, which cntcoffs the Son ; the 
Father dics, the ſon may vouch, for it is the At of God: And to the 
miſchicfs, nec crudelis creditor, nec delicatus debitor ſunt audiendi, for 
they play at Bowls, and keep Hoſpitality in the priſon: Orif a man be 
arretted, and makes a Tumult and isſlain,or in endeavouring to break 
the priſon, and breaks his Neck, it is no reaſon that he by ſuch a& 
(huuld defraud the Plaintiff of his Debt, the opinions again(t him 
arc coupled with abſurdities, as 7 H. 6. 8. Martin's opinion is allo 
imparted with abſurdity, 33 H.6. 48, The opinion of Lacon is allo 
coupled with another abſurdity; And 22 Aſi}. b. Execution, is alſo 
coupled with abſurdity, that is, it the Dctendent eſcape, this detcr- 
mines the Debt, and is ſatisfation: And 15 Edw. 3. Quare Impedit, 
174. in Writof Right of Advowſon, the Plaintitt hath Judgement, 
and Habere Facias ſeſinam in the life-time of the Incumbent, and after 
his death ſues Scire Factas, the firlt is Execution, but not with fatife 
faction, and the laſt is ſatisfaction, for by this he hath the fruit of 
his Judgement : So 19 E4. 3. Execution 12. a younger Statute is Cx- 
tended , and Liberate ſucd , executed and returned : And after an 
clder Statute is extended, and after ſatisfaction of that, he that hath 
the youngeſt may ſue S:ire Facias, and have Exccution of the young- 
eſt : $9 of Bealis diſtrained , and put into the pound , and there 
die, he which diftrained, may diftrain again, for this is no fatisfa- 
ion of his Rent, 14 H. 4. 4. 15 Edw. 4. 10. 11 E'iz, Dyer 280. 
And ſo Capias ad computandum is rot Accompt, nor Capias ad ac- 
quietandum, Acquital, Regiltcr, 30. 39-285. And it is ſaid in Bra, 
lib, 7. chap. 17. Suxt brevis Mazgiſtralia & formats, the firſt arc 
n:ade by Maſters of the Chancery, the others which are Original 
by Curſitors, which arc founded by Acts of Parliament,and cannot be 
changed 
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changed without Parliament ; and as Fitzherbert in his Preface to 
Lis Na. Brev. ſaith, that every Art and Science hath ccrtain Rules and 
Foundations, to which a man ought to give faith and credence,and the 
Writ of Fieri Facias being toundcd upon a Statute, and the form,thac 
executio adhuc reſtat facienda : he ſaith that this was the Judgement of 
the Parliament, that the hrſt Execution was not SatisfaQion. But as 
the Writ is alſo in the Regiſter 245. That where a man is condem- 
ned in Treſpaſs, and committed to priſon , detinenduam quonſque , 
he ſatishe the party, by this it appears that he is but a pledge : And 
Fitz,, Na. Brev. 63. 65.67. avd Regilter, if a man be taken by C#- 
pias Excommunicatum , ad ſati;faciendum & parendum Clavibus Ec 
cleſie , and is delivered by Writ, which iſſues improvide , another 
Writ of Capias ſhall be awarded. Ard te the matter of EleQion he 
agreed, that if Kegit were awarded , the party cannot have Fieri 
Facias nor Capias , for there is Entry made, quod Elegit ſibi execu- 
tionem de meditate, Put when Fieri Facias or Capiar is awarded, no 
Entry at all is made. But if any of themare returned executed, then 
he cannot reſort to another Proceſs z and with this difference a- 
grecs all the Books of 15 H.7. 15. 21 H.7. 19. 3oEd. 3. 24. 31 
Eaw, 3. Proceſi 52. 19 H. 6.4. 34 H.6. 20. 45 Edw. 3. 19. 50 
Edw. 3. 4, and 5. 18 Edw.4.11. 20 Ed, 4. 13. 11 Eliz, Dycr, 
296. And to the Caſe of Wiliams and Curtis cited to be adjudged , 
43 Eliz. the which he cited as Lamb's Caſe, he ſaid in this was ma- 
ny apparent Errours in form of pleading, ſo that the matter in Law 
cannot come to Judgement, 35 H.6, Prifot ſeemed that by the Law 
of God the Impriſonment ot the Body of a man was no fatisfaQti- 
on, for by that the Creditor may ſell his Debtor and his Children 
for the payment of his Debts, Matth. chap. 18. verſ. 24. 4 Kings 4. 
chap. verſ. 1. Matth. chap. 5. Luke chap. 12. And fo he agreed with 
Foſter in opinion, and concluded, that thg Death of the Defendent 
in the Action of Debt was no ſatisfaQion, nor determination of the 
Proceſs, nor of the EleQion ; but that the Plaintiff may have new 
Execution againſt the Executors, and by conſequence that Judgement 
ſhall be given for the Plaintiff in the Scire Facias, but no Judgement 
was given, for that there was cquality of opinions, that is, Coke and 
Foſter againſt IValmeſley and Warburton, Daniel being dead, and for 
that it was adjourned. 
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the Defendents, and by Haughton for the Plaintiffs : And S:x. 
jcant Harris conceived that Sir Francis Barringtox was within the In. 
tent of the Act of 22 E4. 4. chap. 17. For he hath grant of Trees of 
Inheritance, and this was all the profit which riſe upon the Soil, and 
for that it ſhall be intended of the Soil it ſelf; And to prove that, 
he cited Parromer and Tardleye*s Caſe in the Com. 542. and 543. 2 H, 
8. 159. Crooke, 11 Eliz, Dyer 285. Where it is agreed by three Ju. 
ftices, that the Patentee or Grantee of Herbage in a Forreſt ſhall have 
Treſpaſs againſt any which conſumes and defireys the Grals, but nut 
the Trecs,nor of the fruit of thatzand the Treſpaſs of that ſhall be ©yare 
clauſum fregit, as well as if jt were of Land: And may incloſe the 
Forreſt by ſuch Grant ; Sce 17 E4.4.6:4. by Littleton that Veſtura terre 
doth not paſs without Livery; Alſo admitting that he is not owner of 
the Ground within the Statute , yet it ſeems by the Statutes that they 
are ; It ſhall be lawful for the ſame Subje&s,Owners,&c. And to ſuch 
other perſons to whom ſuch Wood (hall happen to be fold : Im- 
mediately after the Wood fo cut, to fence and incloſe the ſame 
Ground with ſufficient Hedges able to keep out, &c. Upon which 
words he inferred,that Sir Francis Barrington is ſuch a perſon to whom 
the Wood-is fold, and for that may incloſe : . And alſo he conceived, 
that the Statute is general, and concerns all perſons in general : 
and alſo all Forreſts and Chaſes whatſoever ; And for that it is not 
like to the Caſes, put \ Holland's Caſe, 4 Coke upon the Statute 

.of 13, Eliz, which concerns all Eccleſiaſtical perſons in general , 
that thexe is a general AR, and yet concerns but one Genus in par- 
ticular ; But the Statute of 1 Eliz. is otherwiſe , which concerns 
.the. Biſhop, which is but a ſpecies of this Genus, as it is reſolved in 


T His Caſe was argued this Term by Harris youngeſt Serjeant for 


, Elmer's Caſe, 5 of Coke: And alſo he conceived that it ſhall be rc- 


lieved by the Statutc of 35 HS. And fo prayed Judgement for the 
Detendent, 

And Haughton conceived , that the words of the Statute intend 
ſuch a perſon to whom Wood is ſold, for one tuin only : And not 
he which hath Inheritance of Wood : and that there is no word in 
the Statute to exclude Commoner, and ſuch a Vendce is not without 
remedy, for he is within the Statute of 35 H. 8. It he purſue his re« 
medy according to the Statute, and ſo praycd Judgement for the 
Ylaintiff, 

And 
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And at another day Foſter Juſtice argued , that the Plaintiff in Fofer Ju 
the Replegiare ſhall recover, and ſaith that the cauſe conſiſts of three fice- 


parts. 

Firſt, the Arbitrement. 

Secondly, the Aſſurance. 

Thirdly, the private A of Parliament, of 27 H.$. And to thoſe 
the Arbitrement, and the Aſſurance ſhall tye only thoſe which are 
parties to it, and no others, and the Commoner is not party to that, 
nor ſhall not be bound, and the private A& confirms the Afſurance, 
ſaving the Right of all rangers, by which the Commoner is exemp- 
ted, and alſo the Statute is made only as confirmation of the Grant, 
and for that it ſhall not extend+-to any other thing, nor to other 
partics, but thoſe only which are parties to the Grant, as if the 
Queen had made a voidable Patent , and after had made a Leaſe for 
years, and after by the Statute of 18 Eliz, All Letters-patents made 
within ſuch a time were confirmed, this makes the Letters-patents 
good againſt the Queen, but not againſt the Leſſee; And alſo all the 
Covenants in the Grant, extend only to the Lord Rich and his 
Heirs, and theſe which claim under him ; And for that it ſhall not 
extend to the Commoner, and alſo the private Ad& ſaves the Right 
of all tirangers, by which the' Right of the Commoner was ſaved: 
And he conceived, that the Commoner ſhall not be excluded by the 
Statute of 22 Ed, 4. chap. 7. which recites, that if any SubjeRs have 
any Woods growing in his own Ground, within any Forreſt, Chaſe, 
&c. ſhall cut the ſame Wood by licenſe of the King or his Heirs , 
in Forreſt, Chaſes, &c, or without licenſe in the Forreſt , Chaſe, 
e&c, of any other perſon, or make any Sale of the fame Woods : It 
ſhall be lawful to the ſame Owners of the ſame Ground, where- 
upon the Wood ſo cut did grow , and to other ſuch perſons to 
whom the ſaid Wood ſhall happen to be fold immediately, &ec. to 
cut and incloſe the ſame Ground , with ſufficient Hedges, able to 
hold out all manner of Cattel and Beaſts, and to continue the ſame 
by the ſpace of ſeven years, without ſuing of any other Licenſe, 
of him or of his Heirs , or of any other perſons, or of any their 
Officers of the ſame Forreſt, Chaſes, &c, By which words it ap- 
pcars, that the Statute doth not extend to any Wood of the King, 
but only to the Wood of the Subject lying in Forreſt of the King, or 
of other perſon owner of the Forreſt or Chaſe: And if it be in the 
King's Caſe, arid he hath licenſe from the King to cut the Wood , 
then may he cut jt without other licenſe, according to the percloſe 
of the AF: And the Statute doth not give licenſe to Incloſe, with- 
out the aſſent of the Commoner, but without other licenſe of o- 
ther Officers of the Forrcſt : And by- this Statute the Owner of the 
Ground, may firſt cut the Wood, and then Incloſe : But by the Sta» 
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tute of 35 H. $. otherwiſe it is, for by this he may firſt incloſe, and 
then cut within four Moneths 3 and that Sir Francis . Barrington 
hath no intereſt in the Soil, and that this Statute of 22 £4. 4.is a 
private Statute, and ought to be pleaded, for it concerns only For 
xefts and Chaſes, and it is no other,” than it it had been all Woods in 
Parks, and reſembled that to the Statute of 1 Eliza. of the Biſhop , 
which concerns only the Biſhop, and it is rcſolved in Elmer's Cale to 
be privatc 3 and the ſame Judges ſhall not take notice of that without 
plcading, ard it is not like the Statute of 13 Eliz. which concerns all 
manner of ſpiritual perſons in general, and alſo that this Statute is re- 
pealed by the Statute of 35 H.8. which is a negative Law, and Leges 
poſteriores priores contrarias abrogant, and it is agreed in Porter's Caſe 
1 Coke, and fo he concluded that Judgement ſhould be given for the 
Plaintiff, Warburtox [uſtice to the contrary, and yet he agreed that 
ncither the Arbitrement, nor the conveyance, nor the private A, ex+ 
cludes the Commoners for theſe reaſons, which have been urged by 
Foſter , but he relycd only upon the Statute of 22 Ed. 4. and to that 
he ſaid, that the Statute gives power to the owner of Ground to in+ 
cloſe, and it ſhould be frivilous for him to incloſe, it the Commoner 
{hall not be by that excluded, and he ſaid that the perſens.mentioned 
in the Statute are two. | y 

The firſt is the owner of the ground, and ſuch perſon he agreed 
Sir Francis Barrington is not, 

The ſecond is fuch perſon to whom ſuch Wood ſhall happen to be 
ſold, and ſuch perſon it ſeems, is Sir Francis Barrington, and yet he a+ 
3p that he hath an Inheritance in the Trees, and the Owner of the 

oil cannot cut them, nor dig the Soil from the Roots of the Trees, for 
then the Gyant could not take effe&, and he ſaid there is no diffe- 
rence between ſales of Wood, though that the Statute ſpeaks of the 
perſon to whom Wood ſhall be ſold, and another perſon to whom it 
ſhall be given without conſideration, and to that he reſembled the Sta» 
tute Weſtminſter 2, Chap, Si quis alienavit terram uxoris ſue non de- 
ferratur, &c. ſed expefiet emptor, &c. though that the Statute men- 
tion buyer only, yet Donee without any conſideration ſhall be in- 
tended in it, and that the Statute doth not intend within it, and 
that the Statute doth not intend ſale Unica vice taxtum , but ra- 
ther ſale of Inheritance, for ſuch Vendee may rather intend the 
preſervation of the Wood than the other : And he inferred upon 
theſc words of the Statute, to incloſe the ſame Grounds with Hedggs 
{ufficicnt to keep out all nianner of Cattel and Beaſts out of the ſame 
Grounds, and theſe words expound themſclves, for they (hall not be 
iptcnded Deer, but Cattel which belong to Commoners, and fo is 
the Statute of Weſt. 2, Chap. If Infant ſuffer Uſurpation, this ſhall not 
bind bim, but this ſhall be intended, where he hath Advowſon by 
diſcent. 
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diſcent and not by purchaſe, and this appears by the words of the Sta-. 
tute, which arc, Cum aliquis vim preſentandi non babenr preſentavit 
ad aliquam Eccleſiam , cnjus preſentatts ſit admiſſns, ipſe qui veruc eſt 
patronus, per vulum alind breve recuperare potuit advocationem, quam 

er breve de refio quod debet perminare per duel'um vel per maznam 
aſiſam per qu14 beredes infra etatem exiltewtes per fraudem & negli- 
gentiam cuſtodis multoties exheredtatem patiebantur, &c. By which 
words it appears, that there ought to be preſentation which paſſeth 
by ſxraud and negligence of the Guardian, which the Sratute reme- 
dics, and that is preſcntatiun which he had by diſcent, and not by 
purchaſe, and in the time of Ed. 1. Fitz. trefpas 239. It is ſaid, the 
Law of the Chaſe, that nune may incloſe his own Wood, without 
the view of the Forreſter, and if the Statute of 22 Ed. 4. gives licenſe 
to incloſe, and that notwithſtanding the Commoner may put in his 
Beaſts, then is the Statute made in vain; and it is reſolved in the Zo 
of Ed. 3. Fits, treſþas, that if a man hunt in a Park or Chaſe, that 
this is not within the Statute of Weſtminſter tr. Chap. 21 E4. 1. So the 
Statute of 22 E4, 4. extends to the King's Deer, and allo to other 
Bealts, which (hall be intended the Cattel of the Commoners; and it 
is not repealed by the Statute 35 H. 8. For theſe Statutes are made 
for ſeveral purpoſes, and conſiſt upon ſeveral grounds, and if the Sta- 
tutc of 22 Ew. 4. be replcaled, then there cannot be incloſure in 
Forreſt or Chaſe at all :- And which is general Law, and the Juſtices 
ought to take notice of that without pleading, and that all Laws to 
ſome reſpets may be intended.to be ſpecial, as the Statute of 13 E/iz, 
concerns only ſpiritual men, and ſo Charta de Foreſts, concerns only 
Forreſt; and the Stature of 3 H. 7, Chap. 1. gives appeal to the 
Wife for the death of the Husband, and though that all theſe Statutes 
concern one thing only, and for that toſome intent may be ſaid to be 
ſpecial, yet they are all general Laws, and (o he concluded that Judges 
ment ſhall be given forthe Deftendent, 

Walmeſley agreed with Foſter in all, that is, that Sir Francis Barring- aimepe; 
ton hath nothing but protit, In aliens ſolo, and for this cauſe was not 
within the Statute of 22 Ed, 4. which might incloſe, and the Com- 
mon Law doth not exclude the Commoner, for the Lord Rich granted 
the Wood, and this Tranſit cum onere, to Sir Thomas Barrington, and 
ſaid, that it was- in vain to diſpute if the Statute of 22 Ed. 4. was pri- 
vate Law, or it it were repealed, which makes nothing in the: Caſe, 
and fo he briefly concluded that Judgement ſhall be given for the Com- 
moner, which is the Plaintiff, 

Coke chief Juſtice agreed , that Judgemext ſhall be given for the 
Plaintiff, and did agree that the Arbitrement, the. Conveyance, nor 
the private Act mad» nothing in the Caſe, for by:theſe the Commoner 
cannot be barred of his Common 3 . but for the Statute. of 22.Ed.4. 
He: 


ke 


Worburton, 
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tute of 35 H.$. otherwiſe it is, for by this he may firſt incloſe, and 
then cut within four Moneths 3 and that Sir Francis Barrington 
hath no intereſt in the Soil, and that this Statute of 22 £4. 4. is a 
private Statute, and ought to be pleaded, for it concerns only For 
xefts and Chaſes, and it is no other, than it it had been all Woods in 
Parks, and reſembled that to the Statute of 1 Eliza. of the Biſhop , 
which concerns only the Biſhop, and it is rcſolved in Elmer's Cale to 
be private 3 and the ſame Judges (hall not take notice of that without 
plcading, and it is not like the Statute of 13 Eliz. which concerns all 
manner of ſpiritual perſons in general, and alſo that this Statute is re- 
pealed by the Statute of 35 H.8. which is a negative Law, and Leges 
poſteriores priores contrarias abrogant, and it is agreed in Porter's Caſe 
1 Coke, and ſo he concluded that Judgement ſhould be given for the 
Plaintiff, Warburtox [ultice to the contrary, and yet he agreed that 
ncither the Arbitrement, nor the conveyance, nor the private AQ, cx» 
cludes the Commoners for theſe reaſons, which have been urged by 
Foſter 3 but he relyed only upon the Statute of 22 Ed. 4. and to that 
he ſaid, that the Statute gives power to the owner of Ground to in- 
cloſe, and it ſhould be frivilous for him to incloſe, it the Commoner 
{hall not be by that excluded, and he ſaid that the perſons mentioned 
in the Statute are two. 
The firſt is the owner of the ground , and ſuch perſon he agreed 
Sir Francis Barrington is not, 
The ſecond is fach perſon to whom ſuch Wood ſhall happen tobe 

ſold, and ſuch perſon it ſeems, is Sir Francis Barrington, and yet he a- 

reed that he hath an Inheritance in the Trees, and the Owner of the 

oil cannot cut them, nor dig the Soil from the Roots of the Trees, for 
then the Grant could not take effet, and he ſaid there is no diffe- 
rence between ſales of Wood, though that the Statute ſpeaks of the 
perſon to whom Wood ſhall be fold, and another perſon to whom it 
ſhall be given without conſideration, and to that he reſembled the Sta» 
tute Weſtminſter 2. Chap. Si quis alienavit terram uxoris ſue non de- 
ferratur, &c. ſed expefiet emptor, &c. though that the Statute men- 
tion buyer only, yet Donee without any conſideration ſhall be in- 
tended in it, and that the Statute doth not intend within it, and 
that the Statute doth not intend ſale Unica vice taxtum , but ra- 
ther ſale of Inheritance, for ſuch Vendee may rather intend the 
preſervation of the Wood than the other : : And he inferred «upon 
theſc words of the Statute, to incloſe the ſame Grounds with Hedgts 
{ufficient to keep out all nianner of Cattel and Beaſts out of the ſame 
Grounds, and thcſe words expound themſclves, for they ſhall not be 
intended Deer, but Cattel which belong to Commoners, and o is 
the Statute of Weſt. 2, Chap. If Infant ſuffer Uſurpation, this ſhall not 
bind him, but this ſhall be intended, where he hath Advowlſon by 
difcent. 


— 
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Jiſcent and not by purchaſe, and this appears by the words of the Sta-. 
tute, which are, Cum aliquis vim preſentandi non habenr preſentavit 
ad aliquam Ecclefiam , cnjus preſentatts ſit admiſſns, iþſe qui veruc eſt 
patronus, per vulum alind breve recuperare potuit advocationem, quam 
per breve de reio quod debet perminare per duelum vel per magnam 
aſiſam per qu14 beredes infra etatem exiſfextes per fraudem & negli- 
gentiam cuſtodis multoties exbereditatem patiebantur, &c. By which 
words it appears, that there ought to be preſentation which paſſeth 
by fraud and negligence of the Guardian, which the Statute reme- 
dics, and that is preſcntativn which he had by diſcent, and not by 
purchaſe, and in the time of Ed. 1. Fitz. treſpas 239. It is ſaid, the 
Law of the Chaſe, that nune may'incloſe his own Wood, without 
the view of the Forreſtcr, and if the Statute of 22 Ed. 4. gives licenſe 
to incloſe, and that nogwithſtanding the Commoncr may put in his 
Beaſts, then is the Statute made in vain; and it is rcfolved in the 3o 
of Ed, 3. Fits, treſpas, that if a man hunt in a Park or Chaſe, that 
this is not within the Statute of 1eſtminſter 1. Chap. 21 E4. 1. So the 
Statute of 22 E4, 4. extends to the King's Deer, and allo to other 
Bealts, which (hall be intended the Cattel of the Commoners; and it 
is not repealed by the Statute 35 H. 8. For theſe Statutes are made 
for ſeveral purpoſes, and con(iſt upon ſeveral grounds, and if the Sta- 
tute of 22 E4w. 4. be replcaled, then there cannot be incloſure in 
Forreſt or Chaſe atall : And which is general Law, and the Juſtices 
ought to take notice of that without pleading, and that all Laws to 
ſome reſpets may be intended.to be ſpecial, as the Statute of 13 E/iz, 
concerns only ſpiritual men, and ſo Charta de Foreſts, concerns only 
Forreſt; and the Stature of 3 H. 7, Chap. 1. gives appeal to the 
Wife for the death of the Husband, and though that all theſe Statutes 
concern one thing only, and for that toſome intent may be ſaid to be 
ſpecial, yet they are all general Laws, and (o he concluded that Judyes« 
ment ſhall be given forthe Defendent, 

Walmeſley agreed with Foſter in all, that is, that Sir Francis Barring- aimeſ«; 
ton hath nothing but profit, I aliens ſolo, and for this cauſe was not 
within the Statute of 22 Ed, 4. which might incloſe, and the Com- 
mon Law doth not exclude the Commoner, for the Lord Rich granted 
the Wood, and this Tranſit cum onere, to Sir Thomas Barrington, and 
ſaid, that it was- in vain to diſpute if the Statute of 22 Ed. 4. was pri- 
vate Law, or it it were repealed, which makes nothing in the Cale, 
and fo he briefly concluded that Judgement ſhall be given for the Com- 
moner, which is the Plaintiff, 

Coke chief Juſtice agreed , that Judgement ſhall be given for the Cake 
Plaintiff, and did agree that the Arbitrement, the. Conveyance, nor 
the private At mad: nothing in the Caſe, for by:theſe the Commoner 
cannot be barred of his Common 3 . but for the Statute. of 22.Ed..4, 
He: 
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.He would firſt conſider how the Law was before the making of that,. 


and as to that it appears by the Statute of Charta de foreſt, that by 
the Common Law, no man which was Owner of Wood in which 
another had Common 3 that they could not incloſe , but Afiſe of 
Common or Aion upon the Calc lieth, as it requires, and if it be fe- 
veral Wood within the King's Forreſt , in which none hath intereſt of 
Common, then he may incloſe by the view of Forreſters , and this 
hold incloſed by the ſpace of three years, as it appears by the -Pre. 
amble of the Statute of 22, Ed. 4. Cum parvo foſſato & baſſahais, that 
is a little Ditch, and low Hedge, for that the Kings Dear are not 
ſhut out, and this appears in the Regiſter, in the Writ of, Ad quod 
damnum, Fitz, Na, Bre, 226. f. And then comes the Statute of 22 Ed, 
4. and gives power to incloſe with ſuch ſufficient Hedges able to keep 
out all manner of Beaſts and Cattel, And then contidered between 
what perſons the Statate is made : And to that he conceived it is made 
between the King and his Succeſſors of one part, and Subjects having 
Woods growing upon their own Grounds, and ſuch perſons unto 
whom ſuch Woods ſhall happen to be fold of the other part ; and a 
Commoner is not named in the Statxte, and alſo the Budy of the St4- 
tnte is not general, but thcre are ſome words in one ſentence, and 
this is but a ſentence and cannot be divided 3 the words arc. 

Firſt, The ſaid Hedges ſo made, may keep, &c. 

Secondly, And repair and maintain them, as often as need (hall be, 
within ſeven years. 

Thirdly, without ſuing any other Licenſe of him ( that is the 
King )or his Heirs or other perſons (that is, which have Forrcſts ox 
Chaſcs ) or any of their Officers 3 and here the {cntence concludes, 
and there is no period before them, fo that this Statute being made 
between the King and Owners of Forreſts and Chaſes of one part, and 
Owners of Woods in their.own ſoil, and other perſons to whom ſuch 
Woods ſhould be ſold on the other part,this ſhall not extend. to other 
perſons, Commoners, and it is like .to the Caſe in 9g Eliz. Dyer 257, 
13. Aman makes a [Leaſe for years, and covenants that the Leſlce 
{ball enjoy the Term without eviction of the Leſſor, or any claiming 
under him, if he be evicted by a firanger, this ſhall be no breaking ot 


the Covenant, for a ſtranger is no party to the Deed, nor claims yn- 


der the Leſſor, and+:tor this his Entry ſhall not give Action to the 
Leſlce , and ſo is the Caſe in 21 H.7. between the Prior of Cajtle» 


tot, and;the Dean of Saint Stephens, which was adjudged the 18 H. 


7. Paſch, Rot. 416, though that no Judgement be. reported, where it 
appears that the King, Ed. 3. ſciſed all the Land of Priors Aliens, in 
time of War, for that, that they carried the Treaſure ef the King, 
cut of the'Realm to the King's Enemies, and ſo it was made by H. 
4+ allo during the time of his Reign, and then in the fccond year F 
the 
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the Reign of King H. 5. by a Statute' made between the King, and 
the ſaid Priors aliens,” all the Pofſeſhons of the ſaid Priors were re- 
ſumed into the hands of the ſaid King, and adjudged in 21 H.7. r. 
before that this (hall not extend to the Prior of Caſt/eton, which had 
Annuities iſſuing out of the Poſſeſhons of the ſaid Priors, tor the faid 
Prior of Ca{tleton was not party to the faid Ad of Parliament, and 
for that he ſhall net be prejudiced by that, and foit was adjudged , 
25 and 26 Fliz, In the Court 'of Wards in the Caſe of one Boſwel , 
whete the King made a Leaſe for years which was voidable, and at- 
ter by another Patent granted the Inheritance, and then came the 
Statute of 18 Eliz. to confirm all Patents made by the faid Queen 
within her time, and adjudyed that the faid AQ ſhall not make the 
ſaid Patent void to the Patentee, which is a firanger to the At of 
the Parliament, but only agatnſt the'Queen, ber 'Heirs .and Succel- 
ſors, for by the Statute it is made only-/againfione perſon only, and 
ſhall not be good againſt another, though there be no ſaving of ſuch 
perſon in the ſaid At. And alſo he conceived that the Statute of 
22 E4.,4. Doth not extend to any Woods in Forrelt,in which another 
hath Common, for it doth but extend only to ſuch Woods which a 
common perſon hath in the King's Forreſt, or common perlon,and 
that it may be incloſed for the ſpace of three years after the cutting 
of the Wood in this, before the making of the ſaid Statute, and this 
was no Wood in which an Eftranger had Common, as it appears by 
the Preamble of the faid Statute z and 'then after-in the ſaid Statute 
it is faid, fuch Woods may be incloſed. 

And alſo he conceived where the- Statute ſaith, that they- may in-+ 
cloſe the ſame Grounds, with ſuch ſuſkcient Hedges, able to keep out 
all manner of Beaſts and Catte} out of the fame Grounds, but this 
refers tothe quality of the Hedge, for before it ought to be a fall 
Ditch, and by this Statuteit ought to be with ſuch. Hedge - which. 
hall be able, &c, And it (hall not be referred to the manner of the 
Catte] : But for the Difference between Beaſts of Forxelts , Bealts: 
of Chaſe, and Beaſts of Warrain : ſce the Regiſter, fol. 96. 43 E4.3, 
13.12 H.8.12.b. Hollincheads Chronicle, fol. 29, b. 32. And he con- 
ccived that Sir Frencis Barrington is ſuch a Vendee 'of Wood , that 
is within the Statute, chough that he be Vendee of Inheritance, and 
hath a greater Eſtate than Unica-vice | but for that ,-thit -he-con- 
ceived that it was not within the Statute for other xrcaſons before cited, 
he would 'not diſpute it : Bur he conceived!,)it this :had - been the 
queltion of the Caſe, that this was'within the Statute, and alſo he 
conceived that this was a "general 'Statate, 'of which the. Judges 
ſhall 'take notice ' without pleading oF rthis.z Anvd-:his xealon was , 
for that, that the King was party to it'and that which/concerns the 
King, being the 'Head, concerns all the Body.and Commien-Wealth, 


and 
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and (o it was adjudged in the Chancery in the Caſe of Serjeant Heat , 
that the Statute by which the Prince is created Prince of Wales was 
a general Statute ; and for that ſce the Lord Bark/ey's Caſe in the Come 
mentaries : Alſo he conceived, that the (aid Statute of 22 of Ed, ,, 
was repealed by 35 H.8. for this was in the Negative, that none 
ſhall cut any Wood, but only in ſuch manrer as is preſcribed by the 
ſaid Statute, and for that ſhall be a repeal of the fult, and that by 
the tirlt Branch of the ſaid Statute it appears, that if ſuch giving of 
Wood in his own foil within any Forrcſt, he cut to his own ule, he 
cannot incloſe, and by that Branch Commoner is not excluded, but 
by the ſecond Branch it is provided, that he may incluſe the fourth 
part of his Wood, and cut that in ſuch manner as is appointed by 
the ſaid Statute, and then he ſhall loſe his own Common, in the three 
other parts,and ſo he concluded that Judgement ought to be given for 
the Plaintiff, which is the Commoner, and Judgement was centred ac+ 
cordingly, 


Paſch. 1610, 8 Jacobi. 1n the Common Bench, 
Ceſar ag4inft Bull, | 


Aſlie-Ollice 2 _ Ceſar Plaintiff in Aſſiſc againſt Emanuel Bull, for the Of- 
fice of Clock-keeper to the Prince, and this he claims by grant 
of the King during his own Life, with the Fee of two (billings a day 
for the exerciling of it,and three pound yearly tor Livery, and the Pa- 
tent purports only the Grant of the Office,and not words of creation of 
the Office,as Conftituimus offoirem,&c.And the Plaintiff could not prove 
that it was an ancient Office, and for that was non-ſbited in the 4/+ 
fe, though that the Tenant had made dcfault before. 


Paſch. 1610. 8 Jacobi, in the Common Bench, 
Heyden againſt Smith ard others. 


TreiþaG. T fe Plaintiff connts in Treſpaſs againſt theſe Defendents, and theſe 
fendents juftific as ſervants to Sir Jobn Leventhorp, who was 

{-iſcd of a Free- hold of Land,in which the Tree, for which the Action 

was brought, was cut, and ſo demands Judgement it AGionz the Plain- 

tiff replies, that the place where, &c, was parcel of a Houſe and twen- 

ty Acres of Land, which time out of mind, &c. have been demiſea and 

- demiſabteby Copyof Court-Roll, which was parcel of the Mannor 

' of 4:.of which the faid Sir Jeb Leventborp was fcifed in his Demein as 

of 
bl 
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of Fee, and by Copy at a Court held ſuch a day and year granted 
the ſaid Meſſuage and twenty Acres of Land,whereoft,&c. to the Plain- 
tiff and his Heirs, according to the Cuſtom of the ſaid Mannor, and 
preſcribes that within the ſaid Mannor was a Cuſtom that every Co» 
py- holder may cut the boughs of all the Pollingers and Husbands 
growing upon his Copy-hold for fire to be burnt upon his Tenementr, 
and alſo preſcribed tor Houlſe- boot, Plow-bloot and Cart-boot, and 
averrcd that he had nouriſhed the growing of the Trees upon his ſaid 
Copy-hold, and that the (aid Mcfſuage and Buildings upon that were 
ruinous, and the Trees growing upon that twenty Acres of Land 
not ſufficient for the repairing ot it, and ſo demanded Judgment it 
he ſhould be debarred ot his Action; upon which theſe Detendents de- 
murred in Law, and it was adjudged by Coke, Warburton and Foſter, 
Daniel being abſent, that the Action was well maintainable, againſt 
Walmeſley who objeccd that it a Copy-holder may cut Trecs,as it was 
here pleaded at his pleaſure, without pleading firſt, that his Houſe was 
in decay and ruinous,and that then he cut Trees for the repair of that, 
that then he hath an Eſtate at will according to the Cuſtom, and not 
at the Will of the Lord, and he faid that he could not cut a Tree, and 
employ that for Reparations twenty ycars : But the cauſe of this cut- 
ting.which is the Ruines,ought to precede the cutting:and he ſaid that 
ſuch Copy: holder hath no property in the Trees, by ſuch preſcription, 
no more than he which kath Common of Eſtovers, or tenant at will, 
and if he cut a Tree without ſpecial Cuſtom, he ſhall be puniſhed in 
Treſpaſs, as Littleton ſaith of Tenant at Will, and alſo he ought to 
plead how the houſe was ruinous, and what place and what part of 
that was in decay, and then that this fo being in decay, that he cut 
Trees for the repairs of that; and alſo that the Preſcription to cut off 
the boughs, Pro ligno combuſtibili , is not well pleaded, for by that he 
may cut all the timber and others alſo, and he who preſcribes to 
have Eſtovers, ought to preſcribe to_have reaſonable Eftovers for 


Fuel, and the averment that all the Trees are not ſufficient for Eftorers. 


Reyarations is ſurpluſage , and ſo he conceived that the Action 
for theſe cauſes is not maintainable , that is, that it is not 'main- 
tainable without ſpecial Cuſtom , and that the Cuſtom as it 
is pleaded here is void; but it was anſwered and reſolved , by 
Coke , and the other Jultices before cited, that the Action was well 
maintainable at the Common Law without ſuch Cuſtom, and that 
the pleading of the Cuſtom was ſurpluſage, for it was agreed that the 
Copy- holder hath ſpecial property, and the Lord a general property ; 
and it was ſaid by Coke and Foſter, that the Lord may as well ſub4 
vert the Houſes as cut down the Trees, for without them the Copy» 
holder hath no mcans to repair that, and for that if the Lord cut 
the Trees, the Copy-halder may take them tos repair of his houſe , 

; uu tor 
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for the Copy-holder hath as large an Eſtate in the Trees, as in his 
Copy-hold Land, and it was rcfolved that the Preſcription was very 
wcll pleaded, inſomuch that the Cody-holder pleads that as a Cu. 
ſtom, and alſo that preſcription, Io liguo combuſtibili is good , and 
this is an apt word by which he may claimit, and that boot in any 
ſence is maintainable, and in ſome ſence is Recompence or Reparati- 
on, and it is Houſe-boot , Hedge-boot , Fire-boot, Plow-boot, e*c, 
Is in it (elf a Saxon word, and the Lord Coke aid, that it was ad- 
judged Michaelmes 25 and 26 Eliz. in Doylye's Caſe, where it was 
a Cuſtom that the Copy-holder might cut Meriſme tor to re. 
pair, that if the Lord carry it away, that an Action of Treſpals lies 
tor the Tenant, and Poſch. 36. Eliz, Tayler's Cale: A man was 
Tenant by Copy of Court Roll of Wood, and the foil was excep- 
ted to the Lord, and yet the Copy-holder maintained an AGiion of 
Treſpaſs againſt his Lord for cutting of Wood : And Trinity 4 Eliz, 
Stebbing's Caſe, Copy-holder preſcribes to have the Loppings of all 
the Trees growing upon the Copy-hold, and the Lord cut a Tree 
himſelf, and the Copy-holder brought an Action upon his Caſe, and 
adjudged that it licth well; and 9 H. 4. Fitz, Wiyſte 5g. by Hel that 
Tenant by Copy of Court-Roll cannot make Waſte, nor cut Woods 
to ſell, but for his benefit in repairing of his Houſe : And 2. Heyr, 
4+ 12. 4, It ſeems that if a ſiranger cut a Tree, the Lord may 
havean Aion of Treſpaſs, and the Copy-holder another, ard eve- 
ry one of theſe ſhall recover Damages according to his intereſt , that 
is, the Lord by his general property, and the Copy-holder tor his ſpe- 
cial property ; and it appears by Clark, and Pennyfathers Calc, 4 Coke 
23. 6, that the Heir of the Copy-holder, may have an Action of 
Treſpaſs before admiflion, by which it appears that the Heir doth 
not take his Eſtate of the Lord, but of his Father ; And alſo agree, 
that if ſuch an Heir dye before admiſhon, the Heir may enter, and 
take the profits, and ſo it was adjudged, that the Action of Treſpaſs 
brought by the Copy-holder againſt his Lord was well maintainable, 


Paſche 1610. 8 Jacobi. z# the Common Bench, 


Earl of Rutland's Caſe. 


F Alot Rutland Plaintiff in an Action of Trefpals upon the Calc 

againſt Spexcer and Woodward Detendents, the Cale was : The 
laſt Queen Elizabeth , Anxo 42 Eliz. by her Letters-patents under 
the Great Seal of England, granted to the Earl of Rethind, the 
Qtkce ct the cuſtody of the Porterſhip of the Caſtle of Nottingham, 
Habendam to the ſaid Earl to be executed by him or his Deputy du- 
:ing his natural Life , and. further the ame Queen , by the ſame 
Letters- 
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Letters-patents, granted to the faid Earl , the Office of Steward- 
ſhip of diverſe Mannors, Habendum & exercendum, cum omnibus fe- 
odis , vadis & proficuiis eidem Officio pertinentibus , to the ſaid 
Earl, from the time that he ſhould be of full age, during his Life; and 
further the ſaid Queen granted to the ſaid Earl the Office of Keep- 
erſhip of divers Parks and Forrefis, Habendam & exercendum Off ci- 
un predifium cum onmibus & ſingulis proficuiis , vadis , feodis , & 
emolumentis quibuſcungque , eidem Officio pertineutibus , aut ratione e+ 
juſdem percipiendis per ſe vel ſufficientem deputatum ſunm, 8&c., And 
aftcr in the ſaid Patent it is recited, that the ſaid Earl was of full 
age, Ann, 40 Eliz, Ut informamur, mandamus quod omnes & (jn- 
guli Officiarii, & alii quicunque (int intendeutes & obedientes difio Com- 
miti, & deputatis ſuis, in exerendo officium predicium, and if this Pa» 
tent were good or not was the queſtion. 

And Hutton $erjeant conceived, that the Patent was good , and 
that the ſaid Earl may exerciſe the ſaid Office of Stewardſhip, for 
which this Action was brought, by Deputy, by force of the ſaid 
Grant. 

The firſt queſtion , which he moved was, if Steward of a 
Court may exerciſe his Office by Deputy, without ſpecial Grant of 
that ? 

Secondly, if there be words within the Patent, to enable him to 
execute that by Deputy ? 

Thirdly, if upon this diſturbance, Action upon the Caſe, Buare 
vi & armis, lies ? 


And to the firſt, he conceived, that the Patentee may exerciſe the 
Othce by Deputy without ſpecial words of Deputation in the Pa- 
tent, for he conceived that it is not meerly an Office of truſt, for he 
hath not the keeping of any Records, for the Courts of which he 
was Steward were not Courts of Record, and yet all the Books 
are, that ancient Grants of Office of Stewardſhip, contain that the 
Patentee may exerciſe, Per ſe, vel per ſufficienten deputatum ſunm , 
though they are not of Courts in which the Steward is Judge, bunt 
the ſuitors, but if a Grant be of ſuch an Office of Inheritance, then 
there needs words of Deputation, for here it is apparent, that there 
was not ſpecial truſt repoſed in the Patentee : And he alſo agreed , 
that if it be not an Office of profit, the Grantor may enter and out 
the Patentee, but the Fee ſhall remain, as it appears by the 31 H. 8. 
Brooke*s Novel Caſc, and 18 Ed. 4. And it was notthe intent of 
the Queen, that the Earl of Rxtland ſhould execute the Office in 
perſon, for that ſhould be an undervaluing of him, the which he 
ſaid was proved by Sir Robert Wrothe*s Caſe in the Commentaries , 
where an Officer to the Prince was diſcharged of his attendance, by 
uu 2 altera» 
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alteration of quality of the Prince, and making of him King, and yer 
the Fee remained. 

And to the ſecond it ſeems, that the patent hath expreſs words of 
Deputation. 

And the third Grant, which hath a reference to the Grant pre- 
cedent, and all the words being put together make a perfect Grant, 
and this ſuch conſtruction hath been always made of Grants of the 
King, as it appears by Sir John Mulys's Caſe, 6 Coke 56. And Ju. 
liice Windham's Caſe, 5 Coke 7. #. So it the King makes a Leaſe 
of a Mannor, except a Grove next to the Mannor, this ſhall be in. 
tended next to the Mannor Houſe, for otherwiſe it ſhall be out of 
the Mannor,and ſo the exception void, but Coke and Foſter doubted of 
that. 

And to the third point, that the Action was maintainable, V; & 
armis; for when the Deputy of the Earl of Rutland proclaimed the 
Court as Deputy of the Earl of Ratland , and theſe Detendents 
proclaimed that as Stewards of the Earl of Shrewsbury, and after ad- 
journed that; and after held all the Courts, and received the profits, 
it ſeemed to him, that for this outing and diſturbance which is dil- 
ſcifin, Aion upon the Caſe lies, Quare vi & armis, as well as in the 
Book of Entries 15. two men had Warrens adjoyning , and one of 
them puts Cats, and other Vermine into the Warren of the other to 
deliroy it, and the Adtion of Treſpaſs, Vi & armis lies, and fo for 
menace Action of Treſpaſs, Vi & armis lies, as it appears by 3 H. 4. 
and this diſturbance is ſufficient to maintain an Athſe, and upon that 
he concluded that the Plaintiff in the Action ought to recover, and 
to have Judgement, 

And Harris the younger Serjeant argued , that the Grant is not 
good, for default of certainty, as to this Grant of Stewardſhip, for 
the Grant is of the Office of Stewardſhip of the Mannor. of Mayſ- 
field, and doth not (ſhew where the Mannor is, nor in what Coun- 
ty; and it appears, and is put for a Rule by Huſſey chief Juſtice , 
in the 25 of H, 7. 60.6. that when a man will bave advange of 
Letters-patents of the King, it' behooveth that they extend certain» 
ly to things of which he will have advantage : ſee 2 R. 3.7. 8. By 
Huſſey 44 Ed. 3.17. 5 Ed. 4. Garter's Caſe, 17 Ed. 3. 15. and Dod- 
dington s Caſe, which js Hill and Pext, 2 Coke 1. 31.b. Ifthe Town 
be miſnamed it is goed, if there be angther certainty, but if it be 
not named at all, otherwiſe it is. . And to the point moved by 
Hutton, he conceived that this Office of Stewardſhip could not be 
exerciſed by a Deputy, as appears by Littleton in his Chapter of E+ 
fates upon Condition, where he faith, that there are Eſtates upon 
Condition in Law, of which Stewardihip is one, fol. 8g. Sed. 379. 
that cannor make Deputy without ſpecjal- Grants , and with _— 

agree 
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agreed Sir Henry Nevil's Caſe, Com. 379. and Long 5 F. 4. 26. 6. 

and by 21 E. 4. 20. and Sir Henry Newil's Caſe betore, he could not 
' grant over his Ofhce.but it hedo not attend tru the Execution of that, 
it is forteiture, 11 E4, 4. fo if he wants skill, 29 H. 6. 42. Per toram 
euriam , he conccived that the Law doth not make any difference 
between the perſon of an Earl and another, to the executing of this 
Office, and that the words of the Patent do not contain words of De- 
putation , for in the Grant the words are, Habendum Offeium 
predifine, briefly wiitten, Cram emnibus vadis & ferdis eidem Off cio, 
ſeu ratiane ejuſdem, &c, The which laſt words are expoſitory of the 
fr(t, that is, that it ſhall be intended that the Offce 1s contained in 
the lat Grant, and (hall not be referred to a Grant precedent , in 
which the Stewardſhip is contained, and alſo he conceived that this 
Action upon the Caſe doth not lie, ©zuare vi & armis, as it appears 
by Fitzherberts Naturs Brevinm $6 H. where it is ſaid, that in 
Treſpals upon the Caſe, theſe words, Vi & armis are contained in 
the Writ, ſhall be ſufficient cauſe to abatethe Writ ; ſee +1 Aſiſe 25, 
He which countcls to make Difſſeifin, ſhall: not be a Difſeifor with 
force, for he ought to do ſome manual AQ, cither to the perſon, or to 
the poſſeſſion : fee 41 Ed. 4. 24.4. and 44 E4.3.20. b. And ſo he con- 
cluded that this Action is not maintainable,and that Judgement ought 
to be given for the Defendent, for the cauſes aforeſaid. 

The Caſe was argued again by Nichols Serjeant for the Plaintiff, Nicbotrs 

and by Dodridge the King's Serjeant tor the Defendents, to the ſame 
intent, and it was urged by Dodridge, that the Patent contains 
three ſpecial expreſs Grants, which are diſtin Grants in themſelves, 
as there be three diſtin ſeveral Patents., though they have bur 
one Parchment and one Seal, and if the King grant the Office of 
parkſhip of two Parks by one ſelf ſame Grant, if the Patentee be 
diſſeiſed of them, he may have ſeveral Aſſes, though that it be but” 
one (elt-lame grant. Anth he agreed that the words offcium predi- . 
Gum, in the 3. grant ſhall be intended officixzm preditinm, and fo ſup 
ply the defe&t in the ſecond grant, it it were not limitation of the: 
Ettate in the ſecond Grant, but for that, that the ſecond Grant was 
perfe& in it ſelf, there need not of necethity any ſuch conſtruQion, and: 
that theſe words ſhall be referred to the laſt words, appears by the 
laſt. words of the hahendum, that.is, crem vadis & feodis, eidem officio , 
ant ratione ejuſdem officii, and the(e Relatives are exponnded accord-- 
ingly. And to the Objection of the clauſe of AſhRance in the end of: 
the Patent he anfwered that it the Grant were ill-and void in it ſelf, 
- this Clauſe doth not ſupply that. For this is but notitication to the 
Officers of the Queen , that they ſhould be attendant to the ſaid” 
Earl. For though that the intent of the Queen was, that"the Earl of 
Rnilend ſhould execute this, office by Deputy, yet- this intent: ſhall! 
nOtt 
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not make the Grant good, for though that the, intent of a Common 
perſon be apparent within the Deed, yet this intent ſhall not make 
a void Grant good; 19 H.6. 20 H.6.22H. 6,15. Grantto 2, Er 
beredibus, with warranty to them, and to their Hcirs, this clauſe of 
warranty, though it were the intent of the parties apparent, yet it 
was not ſufficient to make the Grant which was void good, and {o 
itisin 9 H,6, 35. Abbot by his Deed in the firſt perſon grants a Te- 
nement, and the Grantee in the third perſon , rennnciavit totnn 
Commune quod babuit in wno tenemento: And though that in this 
Grant the intent of the parties is 'apparent, yet this intent ſhall not 
make the Grant which is void in it ſelt to be good. So if a man makes 
a Leaſe for life to the Husband and Wite, and after grants the Re- 
verſion of the Land that the Husband held for term of life , that 
grant of the Reverſion is void, though that the intent was apparent , 
13 Edw.3. Grants 63, And ſo in Patent of the King, grant toa man, 
and heredibus maſculis ſuis, is void, though that the intent alſo is 
apparent', that he ſhould have an Eſtate-Tail, 18 H.$. b. Eſtates 84. 
But admitting that the Grant may be ſupplied by the laſt words, 
that is, that in the laſi[Grant the words are Officia preditia, and in the 
clauſe of Aſliftancey yet theſe words'may be ſupplicd, for there arc 
two other Grants, in which there is expreſs mention that the Pa- 
tentee may cxerciſe it by Deputy : and ſo the words (hall have ful! 
interpretation, Reddends ſingula ſingulir., And he conceived that the 
Writ (hall abate for that, that it contains Vi & ermis, And alfo the 
Declaration 3 for the Jury have not found any diſturbance at all, 
And he agreed that in ſome Caſes, Treſpaſs, Vi & armis well lies, as 
it is Fitzh, Nat, Brev. 92. $6. as where it is actual taking, 45 Ed. 3. 
30. 44 Edw. 3.20. where Treſpaſs Vi & armis is maintainable a- 
gainſt a Miller for taking of Toll againſt the Cuſtom, tor here is a- 
Ctual taking, and 8 RK, 2.79. Hoſteler 7. in an Action of Treſpals, Vi 
&- armis, againſt an Hoſt, for that, that certain evil perſons have 
taken the moncy of the-Plaintiff, and good. But where there is not a» 
ny actual taking, there the Writ ought not to contain Vi & armis , 
tor, for not ſcowring of a Ditch, or ſtopping of Water, as it is 43 E4, 
3- 37. But for caſting of Dung into a River, Action of Treſpals, V: 
&+ arms lics, 12 H. 4. But for burning of a Houſe it doth not lie V: 
& armii, 4% Ed. 3, 25. And fo for turning of Water-courſe, 3 H.4 5. 
But in this Caſe there is but diſturbance with a word, and command- 
ment to hold Court, and no Court held , nor no Proclamation 
made, and ſo no diſturbance at all, 16 Edw.4. 11. one hath the ot- 
fice of a Parkerſhip, and another gian was bound, that he ſhould not 
diſturbe, And in Debt upon- the Obligation he pleaded that the 
Ovligor hath threatned to difturb him, and adjudged that this is no 
breaking of the Condition, for there is no. diſturbance; And in 2 Ed. 
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3-25, and 40. £40 minus by Jeffery Scotlage, where the King grants 
to the Mayor of Southamptoy the Cuftoms of the fame Town, and 
in quo minus tor taking of them, it was adjudged that words are no 
aſſault, and there ought to be an Act done. But in this Cale is no- 
thing found but words, and no a& done, but it is found that. after 
the Detendents held the Courts. But that doth not appear it it were 
againit the will of the Earl of Ratland or not, and ſo concludes 
that the Action is not maintainable. And this Cafe was argued again 
in Trinity Term next enſuing by the Juſtices, Ponte being dead , 
but I was not preſent at the argument of Fofter and Warburton Ju+ 
ſtices : But I heard the arguments of Waimeſley Juſtice, and Coke chiet 
Juſtice, 


And frft, FYalmeſley conceived that the Grant Was good, and that y7megey, 


the Earl of Rutland by this Grant might exercife his Othce by Dee 
puty, and this only in reſpe&t of the quality of his perſon, tor the 
Patentee is a Noble-man, which hath been employed as an Embal- 
{fadour of the Kivg into other Realms, and this Grant of this Office 
being amongſt others, varies from them 3 for this wants the word , 
exercendum, which is contained in the others : And alſo the Office of 
a Steward is too baſe for an Earl to execute, tor the Steward is but as 
a Clerk, and not a Judge, for he ſhall not be named in a Writ of falſe 
Judgement, nor ſhall hold plea of any Actions, but under 405. and 
tor that it is not fit nor convenient that an Ear] ſhould exerciſe ſuch 
a baſe Office in perſon. For if Recovery here be pleaded, it {hall be 
tryed by the Country, 1 Edw.3. And the Steward ſhall not give Judge» 
mcnt, but the Suitors, and no tryal. (hall be by Verdid, but by 
waging Law, and the Fee of the Steward is but 2.1 &. for every plainr. 
And for that it was not the intent of the Queen that the Earl (ſhould. 
exerciſe ſuch a baſe Office in perſon, and her intent is apparent, for 
that, that the word Exerciſc is not contained in the Patent, And the 
intent of the Queen is to be conſidered, for the other Othces 'are hit 
to be executed by the.Eazly, for the exerailing of them is but a mat- 
ter of pleaſure, as in hunting in the Forrefts and Parks of the Queen ; 
and for that if thele Grants have not contained words of Deputation, 
the Earl onght to exerciſe them in perſon , according to Littleton, 
And Noble men are not to be uſed as common people, for they are 
not to be impannelled of a Juxy, and Capray doth not lie again 
him, by which he cannot be out-lawecd, and for. that he (hall not be 
bound to ſit:in ſuch a baſe Court, as this bake Court'is: And al this 
matter is well dcclared and expounded inthe lalt clauſe of.the Patent, 
where the words are, Et wlterins volumnug © mandamus quod omnes , 
&c, Sint intendentes & auxiliantes, &c. Where the words volumus 
in Patent of the'Kingido amauntito as much asconcedimus, or a Con 
venant., which is all.one. with a Grant, as in 32 H, 6. The = 
releakes 
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relcaſes all his right in an Advowſon , Nolentes, that the Patentee 
ſhall be grieved or diſturbed, and adjudged that this (hall amount to 
a Grant, and ſo the word Volumas, in the principal Caſe: and alſo he 
conceived that the Action is well maintainable, Vi & armis, as Du- 
re Impedit, tor difturbance by word, or preſentment by word, And 
it is alſo found that the Detendents did take all the protits, and that 
the Deputy of the Plaintiff came to the uſual place where the Court 
was kept, and that conld not beintended to be out of the Mannor, 
And ſo tor theſe reaſons he concluded that Judgement thould be gi- 
ven for the Plaintiff, * 

And Coke chief Juſtice argued to the {ame intent, that is, that the 
Plaintiff ought to have Judgement, And friſt he conceived, that the 
Patent is good, notwithlianding the uncertainty, that the Mannors 
are not named in what Counties they are, either in Exgland, France 
or Ireland, for the Mannor is named very certain, by which it may be 
granted, though it be in the King's Caſe, as it appears by 32 H. 6.20, 
where the King grants all Mannors, Mcfſuages, &c. which were par- 
cel of -the "ofſeſions of T.'S. attaint, and guod. And ſuch Grant was 
made to Charles Brandon Duke ot Suffolk, , and adjudged good , 
though that the perſon of a man is more incertain than the Mannor , 
and yet, 'Id certum eft quod certum reddi potejt, And 39 Ed. 3.1. in 
the Abbot of Redding's Cale, where a Grant was made to the Ab» 
bot and his Succeſſors,that the Prior and Covent ſhall take the prohts 
in time of vacation, Fitz. Nat. Brev.33.b. And 23 E4.3.20. The King 
grants to the Queen the Earrony, and all Mannors, &c, till Jobn of 
Gamnt be able to govern himſelt, and: that ſhall be intended. till the 
Law intends him able togovern himſelt, and Mannor is vcry certain, 
of which a view (hall be awarded. The f{econd exception which was 
taken to the Grant was, for that, that it was to take effeCt at the ful} 
age of the Earl. And after iris recited in the Patent, that he was of 
tull ape before the-making of the Patent, and fo by conlequence the 
Patent is to take effet from the time. that it was palt: And to that 
he faid, that it (hall be intended to the profits of the Othce only, tor 
it appears by the Patent that the Queen had granted it to another 
during his Minority z that is, the Ofhce. 

And to the third matter, that is, it he cannot make a Deputy . 
then he hath fortcited che (aid Othcez by the not uling of it. And to 
that he ſaid, it appears by Waltor's Caſe,” 10 El:z. Dyer, fol. 270. 
That if a man Grants a Fee; pro. concilio? impendendo, or keeping ot 
Courts, the Fee ſhall not be forfeited: without ſpecial requelt to the 
Patentee to give counſel, or'to hold his Courts, for he doth not 
know if the Grantor will have his Courts held or not : and ſoit is 39 
H. 6. 22. Brewen's Caſe, where it is al&.agrecd, that it (hall be no for- 
tciture of an Office without tpecial tequelt to/hold the Courts , or 
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to give counſcl : But in the Calc of the Queen otherwile it- is, for 
ſhe ought not to make demand in caſe of Rent nor Condition , 
though that it be within the Statute of 32 H. 8. And yet it was 
argued in Sir Thomay Hennage's Caſe, that it the King make a Leaſe 
for years _ condition to ccalez this ſhall ceaſe without Office up- 
on the breaking of the Condition, but a Leaſe for life ſhall not ceaſe 
without Office, though that the Condition be broken : And fo if the 
King grants an Office for lite, this ſhall not be avoided without Of 
tice : And he doubted the Caſe of the Leaſe for years : And alſo 
he argued, that the Grantee of a Stewardſhip cannot make Deputy 
to exerciſe his Office, without ſpecial words in the Patent : But 
if the Ofhce be granted to him and his Heirs, or to him and his AC+ 
figns, it is (ufhcient without other words to make a Deputy : 
And alſo he ſaid that the word Steward, is the name of an Office , 
and is derived of Stecd and Ward, which are Saxon words , and 
intend the Keeper of the place, which the party himſelf ought to 
hold ; and it appears by Cambden and Lambert : And fo the word 
Seneſcal alſo ſigniticsz; for this is but a Cuſtos five officiarins loci : 
See Fleta liber 2. chap. 72. Seneſcallum providebit Dominus circums- 
ſpefium, fidelem, modeſtum & pacificum qui in conſuetudinibur , &c. 
& Jura Domini ſui teneri, &&c, Duique balivos ſnos inſtruere poteſt , 
Cujus officium eſt curia maneriorum , &c. And a Deputy is a perſon 
authoriſed by the Officer in the name and right of the Officer, and 
for all that he doth the Officer ſhall anſwer, for he is but the ſha- 
dow of the Officer : But Aflignee is in his own right, and he ſhall 
anſwer for himſelt , and forteiture by Aſhgnee of Tenant for life , 
ſhall not be forfciture of the Reverkon, 39 H. 6. And he agreed 
that a Marſhal, Steward, Conftable, Bailif, and ſuch like cannot 
make Deputies, without ſpecial words ip the Grant, as it appears , 
39 H.6. 11 Ed. 3. 10 Ed. 4.14.17. and7. 21 E4. 4. Nevil's Caſe 
in the Com. and Liutleton: And to the exceptions which have been 
taken to the Writ and Count, he faith that an Action of Treſpaſs, 
which is founded upon the Caſe, doth not lie Vi & armis, where the 
point and cauſe of Action, is ſuppoſed to be made Vi & armis, and 
tor that he takes difference between. Canuſs cauſans, and Canſa 
cauſata , tor where the matter which is ſuppoſed to be done Vi & 
armis, is not the point of the Action, butthe cauſe of the Atcion 3 
there lies very well Vi & armis: But wherein the point of Action 
is ſuppoſed to be made Vz & armis , there the Writ ſhall abate: As 
if a man brings an Adion of Treſpaſs for caſting dung into a River, 
by which his Land is drowned, in this Cafe an Action of Treſpaſs 
upon the Caſe, Vi & armis lieth very well, for here the caſting inof 
the Dung, is but Cauſs cauſans ; and the drowning of the Land is 
Cauſa cauſata, 8 R. 2. ando diliurbance to hold a Leet, by which 
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he hath loft his offerings 19 R. 2. 52. And the Earl hath EleQi- 
on to have Treſpaſs or Afſiſe, though it be not Manurable : As if a 
man preſcribe to have ſeven pence of every Brewer which ſclls tron 

Beer, for diſturbance to have the ſeven pence, Action upon the Caſe 
lies, for this diſturbance is Difſeiſin, 15 Ed. 4. 8. 14 Ed. 3.4. 1, 
E4.5. 5. 19 R.2. Acion upon the Caſe 51. And to the Objection 
which hath been made, that diſturbance tound by the Jury, is nor 
the ſame diſturbance, which is mentioned in the Count, tor jn the 
Count the diſturbance is ſuppoſed to be made Vz & armis, but the 
Jury do not tind any diſturbance to be made Vi & armis; But this 
notwithſtanding, it ſeems that the Count is good : As if a Sheriff 
enters a Franchiſe, and executes a Writ, this is diſturbance, and A. 
&ion upon the Caſe lies : And fo in Brare Impedit: And alſo he 
ſaid, that the Earl cannot make a Dcputy but by writing, as it is 
reſolved 28 H.$. Br. Deputy 17. Where it is faid that Deputation 
of an Othce which lies in Grant, ought to be made by Decd, and not 
by Word: But here the Jury have found, that che Earl hath made 
his Deputy ; this ſhall be intended in lawful manner, and cannot be 
but-by writing : And alfo he agreed that the Habendam mentioned 
in the third Grant, {hall extend only to this Grant, which is his pro- 
per Grant, that the Office of the Habendum; And it appears by 
Wrotſleys and Adam's Caſe, Comment. 17. That the Office of Haben- 
dum, is to make certain the Eſtate, and not the thing granted, for 
this is the Office of the Premiſſes of the Deed : And it the Haber» 
dam in the third Grant, had had reference to the {ſecond Grant, this 
would make the Grant void ; And in Grants of the King other 
conſtruction ſhall be made, as it was adjudged in the Cuurt of 
Wards, Michaelmas 28, and 29 Eliz. between Bruxkar Plaintiff 
and Robotham Detendent, where the Caſe was, the King Henry the 
8.-had two Mannors, whereof diverſe Lands of one Mannor extended 
the other Mannor, and then the King granted one Mannor , and 
all his Lands in the ſame Mannor , Necnon omnes & ſingulas Terrar , 
&c. in the ſame Town, and adjudged that the Land which were 
parcel of the other Mannor, which was not granted , paſs by this 
Grant, though that they are in the other Mannor, in the fame Towns 
and he denied that the words Precipientes & volentes (hall be taken as a 
Grant, for they are not fpoken to the Patentce, but to uther Othcers , 
which are i{trangersto the Grant : But if the thing granted had been 
a Chatte}, that a Covenant might erjure as a Grant 3 and 10 Eliz, Dyer 
270.22. The King Philip and Queen Mary, granicd tor them and their 
Heirs and Succeſfors,to A.B.that he and his FaGtors and Athgns might 
Tavern, and keep a Tavern, ee. commanding, all Mayors and Sheriffs, 
&*c. and other Officers and Subjects, and their Heirs and Succeſſors, 
tv permit. and. fuffer the ſaid. 4. B, during his lite to hold and ule a 
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Tavern , and to (ell Wine without - Impeachment , - and it ſeems 
that the Grant is void, for that, that there is not any time limited, for 
how long it ſhall endure, and the mandate in the laſt clauſe ſhall 
not make any limitation 3 for by the death of the Prince this alto- 
gether ccaſeth , for Omne mandatum morte mandantis expirat : And 
tor thag all Proclamations made in time of the Reign of Quzen Eli- 
zabeth, ceaſe and determine by her death :- And to the perſon of the 
Earl, he ſaid that it was a Maxime, that Honour and Order (hall 
be obſerved, and that was a common ſaying of the ſaid Quecn, and 
for that it was not her intention, that this Maxime ſhould be bro- 
ken, and that the ſaid Earl ſhould excrciſe the ſaid Office in perſon , 
but ſhe intended the (ſaid Earl ſhould over-look the (aid Mannor , 
and place here a ſufficient able man to exerciſe the ſaid Office, be- 
cauſe he ſhould anſwer , for the miſdemeanour of ſuch a Deputy is 
the forfciture of the Office , and he faith that the Dignity of an 
Earl, was the moſt high Dignity in this Realm, that any Subje& 
doth poſſc(s, till the 11 Ed. 3. The black Prince was the 1 Duke,and 
Aubry de Vere the 1 Marqueſs inthe 11, R. 2. and Beamonns the firſt 
Vicount in the time of H. 6. And none of thele Dignities are above 
an Earl in Degree, but only in precedency, for Bratton, lib. 1. chap. 
8. ſaith, ©uod Comites dicnntur 4 ſocietate, quia Comitantur Regem: 
And in Ancient time none were made Earls but only thoſe which 
' were of the blood Royal, and this is the reaſon that they are call- 
ed Conſangninei Regis, and alſo they may be called Conſules 4 Conf u- 
lendo, Tales exim Reges ſihi aſſociunt ad conſulendum & regendum popu- 
tum Dei : And at their creation the King'gives to them a Robe and 
Cap, which ſignifies Counſel, and Coronet which ignites the great» 
neſs of the Blood and Honour.,and alſo Sword, Ut fit in mntramque tem- 
pus, as well ready for War as Peace: And for that it ſhould be unfit, 
that one of ſuch Honour, State and Dignity z ſhould be employed in 
holding of Court-Barons, and there fit to enter Plaints and have a pen- 
ny for every Plaint tor his pains,and to make Copies and ſuch like baſe 
employments which are Vivide rationes, which was not the intent of 
the Queen,that he ſhould exerciſe the ſaid Office in perſon, and the Law 
requires conveniencies in all Grants, as in 12 and 13 Hs. 


One licenſed a Duke to come and hunt in his Park, and the Duke 
came with his Servants, and many others of his Retinue, and hunted 
there, and it was adjudged that the Grant was ſufficient , to ware 
rant his hunting in this manner, in reſpe& of the conveniency, for 
it is not fit and convenient that the Duke ſhould go alone, and 21 
Ed. 3. 48, The Biſhop of Carlile ſued the Executors bf his Prede- 
ceſlor, tor the Ornaments of 'the-Chappel of the faid Biſhoprick , ard 
them recovered : and though that the faid Chappel was in the pri- 
XX 2 vate 
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vate Houſe of the faid Biſhop, yet it was thought fitting, that ſuch 
Chappel thould be adorned with convenient Ornainents, and that 
theſc Ornaments thould go in ſucceſſion to the Succeſſors, and nar 
tothe Execators, andif conveniency be ſo required in all theſe Caſes, 
then by tix like Reaſon ſuch inconveniency thall not be admitted , 
that the Earlthould be Clerk to Suitors as every Steward is. And 
for that he conceived that:the Grant isgood ; And that the ſaid Fart 
nay exerciſe this Office by a Depury,.as well as it a common perſun 
prant an Office of Foſterfhip tothe King che may exerciſe that by any 
party, or grant it over, thoughthere beno words of depuration in the 
Grant, and this in reſpc& of the quality of his perſon, and in many 
other Caſcs an Earl-or another Noble man fhall be priviledged, as in 
3 H. 6, f Noble man ſhall-not be examined upon his Oath in Ac- 
count : Andg$ E4d.3.3c, he ſhall not be ſworn upon Inqueſts, which 
is to ſcrve God and his Country, Regiſter 179. And if a common per- 
{on be in debt tome a hundred pound, I may have a Capras, and arrcft 
his perſon for this Debt, but if the King create him Baron or Eat}, 
then his perſon is ſo priviledged, that that cannot he attached for this 
Debt, and this is without wrong to me, as-it appears by the Countcls 
of Rutland's Caſe, 6 Coke. And it a Baron be returned of a Jury, ard 
if Iſſue be taken, it he be a Baron or not, this (hall be tried by Record 
whether he be a Baron or not, 35 H. 6.46.22 Aſſiſe 24. 48 Ed, 3.8, 
Regiſter 47. And in caſe that one common pcrion hath any Office, 
which he cannot exerciſe by a Deputy, yet it he be employed in the 
.King's ſervice, as it he be made Ambaſſador out of the Realin,or other 
ſuch employments,he may during his ablcnce make a Deputy,and this 
(hall not be forfeiture of his Office, and an Earl in ancient time was not 
only a Councellour of the King, but by his Degree was Prefeiins ſro? 
prepoſitns comitatics, as it appears by Camden 106,107, Comes prefetius 
Satrapas, which is Prepoſitns comitatxs, and was in place of the 
Sheriff at this day, and when that he was Sheriff, though that he had 
the cuſtody of the County committed unto him, which was a great 
truſt, yet then by the Common Law, he wight make an under She- 
riff, which was but a Deputy, the like Holinſhead's Chronicle 463. 
Amongſt the Cuſtoms of the Exchequer, he called the under Sheriff 
Seneſcaius, which agreed with the Detinition before , for he held 
the place of Sheriff himſelf, and by the Statute of Weſtminſter 8, 
chap. 39. It is ſaid that Vice-comes eſt vicarins comitatits, and if a Ba- 
xony deticend upen:the Sheriff, yet he ſhall: continue Sheriff, 13 Eliz 
Dyer and- Brittox 43, If a Rybaud firike a Baron or a Knight , he 
ſhall loſe his Land; And. Tenant by Knight's fervice, may execute it 
by Deputy, 7 Ed. 3. Littleton: And if it be ſo in the Caſe of a She- 
riff, which hathithe Caunty committed to. him, that he may make 
4. Deputy by the Common Law, upon that he mterred, that the Stew- 
| ard 
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ard which hath but the Mannors of the King, committed to him.that 
he may make-a D-puty : And allo hefaid,” that the words in the laſt 
clauſe. that is, (Volentes & precipientes )that the Officers and Subjects 
ſhould be attendant, cxpounds and declares the intent of.the Queen, 
tor the words arez omnibus premiſſis, and the Grant of the Office of 
the Steward(hip is one of the premiſſes, and ſn he concluded upon theſe 
Reaſons, that Judgement (hall be given for the Plaintiff, and that the 
Grant was good, and the Action wcll maintainable: and of this opini- 
on were Warburton and Foſter Juſtices : And Judgement was given.ac- 
cording'y 3 this Trinity Term 8 Jacobi, 

And Coke chict Juſtice remembred a Report,made by him and Popham 
chiet Jultice of Eng/and, upon reterence made to ther, that this Pa» 
tent was good, and that the Earl of Rutland,might exerciſe this Office 
by Deputation, ard he conceived, that therewere other words in the 
Patent which were fourd by the Jury, that the ſaid Earl (hould have 
the (aid Office, Cum omnibus Faribus & Furiſdifiionibus,&c. as full, &c, 
as any other Patent hath been had,and with all the Appurtenances,and 
it ſeemed that a former Patentee had power by expreſs words to exe- 
cute that by a Deputy, and he conceived though theſe words Aden 
plene, &c. do notcnlarge the Eſtate, yet this enlargeth the Juriſdicti- 
on of the Officer, asin 43 Ed.z.22. Grant is made by the King of 
a Mannor, to which an Advowſon is appendent, Adeo plene, & tam am- 
plis modo Ef forma, &c. And theſe words paſt the Advowlon without 
naming thatz and he ſaid it was adjudged, Hillary go Eliz. in Ames 
ridithe's Caſe, where the Caſe was, the Queen granted a Mannor, Adeo 
plene & integre & in tam amplis modo Er forma,as the Countels of Shrewſ= 
bury, or any other had the ſame Mannor, and Queen Katherine had the 
ſame Mannor and diverſe Libertics with it of great value, during her 
life, and judged that theſe Libertics ſhould paſs alſo by this Patent by 
theſe words, and fo in the principal Caſe, it the former Patent had been 
found alſo by the Jury, and ſo was the opinion: of Popham and him; 
and was certified accordingly. 
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